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AMEND  THE  BANK  MERGER  ACT  OF  1960 


WSmnCSSAT,  hat  I9,  1965 

U.S.  Senate, 
Committee  on  Banking  and  Currency, 
subcommitteb  on  financial  institutions, 

Washington,  D.C. 

The  subcommittee  met  at  10:05  a.m.,  in  room  5302,  New  Senate 
OfEce  Building,  Senator  A,  Willis  Robertson,  cbairman  of  the  sub- 
committee, presiding. 

Present:  Senators  Robertson,  Douglas,  Proxmire,  and  Bennett. 

The  Chairman.  The  committee  wUl  please  come  to  order. 

We  begin  hearings  today  on  my  bill,  S.  1698,  which  would  amend 
the  Bank  Merger  Act  of  1960  so  as  to  provide  that  bank  mergers 
are  subject  exclusively  to  the  provisions  of  the  Bank  Merger  Act. 
The  bill  would  exempt  meters  under  that  act,  and  all  mergers  duly 
approved  before  the  passage  of  that  act,  from  the  Sherman  Anti- 
trust Act  and  section  7  of  the  Clayton  Act. 

The  Bank  Mei^er  Act  was  passed  in  1960,  after  10  years  of  legisla- 
tive efforts,  in  order  to  elimmate  gaps  in  the  statutory  framework 
which  permitted  moat  bank  mergers  to  take  place  with  no  review,  or 
no  meaningful  review,  by  any  Federal  bank  supervisory  agency.  At 
that  time  it  was  universally  agreed,  as  every  witness  testified  before 
the  committee,  that  section  7  of  the  Clayton  Act  did  not  apply  to 
bank  mei^rs.  There  was  also  general  agreement  that  the  Sherman 
Act,  if  it  applied  to  bank  mergers  at  all,  was  completely  ineffective.' 

The  Bank  Mei^er  Act  provided  uniform  standar<fa  for  the  considera- 
tion of  bank  mergers,  including  both  banking  factors — for  example, 
the  public  convemence  and  the  necessity  for  banking  facilities — and 
competitive  factors,  including  tendencies  toward  monopoly.  It  re- 
quired that  reports  on  the  competitive  factors  involved  in  a  proposed 
merger  be  given,  by  the  Department  of  Justice  and  the  other  two 
Federal  supervisory  agencies,  to  the  Federal  supervisory  agency 
handling  the  application. 

It  was  abundantly  clear  from  the  legislative  history  of  the  Bank 
Merger  Act  over  the  entire  10-year  period  it  was  being  considered 
that  Congress  definitely  intended  to  apply  to  bank  mergers  these 
general  standards,  including  both  the  banking  factors  and  the  competi- 
tive factors,  not  the  limit^  rule  of  the  Clayton  Act,  concerned  only 
with  competition  and  not  with  public  convenience  and  necessity. 

Congress  made  this  decision  because  banking  is  a  strictly  regulated 
industi^  vested  with  a  public  interest. 

The  importance  of  banks  to  commerce,  to  industry,  to  the  govern- 
ment and  to  the  public  as  a  whole  requires  restrictions  on  entry  into 

II  ;  also  had  applied  only  to  Kqui^tlans  ot  stock,  kcvinf 

-" e  llbnTBl  Shmnaii  Art  naiidards."    Donald  F. 

iriau,  Ult  (1»W). 
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banking,  on  branching,  on  mergers,  on  holding  companies  and  on  the 
way  in  which  banking  is  carried  on — loan  limits,  and  restrictions  on 
interest  rates,  investments,  and  the  lite.  The  basic  principles  of  the 
competitive  free  enterprise  system — free  entry,  unrestricted  competi- 
tion and  survival  of  the  fittest — do  not  apply  to  banking. 

The  Supreme  Court,  in  the  PhUadelphia  decision,  has  rewritten  the 
Clayton  Act,  contrary  to  the  intention  and  the  understanding  of  the 
authors  of  the  Celler-Kefauver  amendment  of  1950  and  of  the  rest  of 
the  Senate  and  the  House.  As  the  Harvard  Law  Review  commented 
in  November  1963,  "to  apply  section  7  to  a  merger  approved  by  the 
Comptroller  is  to  gut  the  congressional  scheme."  In  addition,  in  the 
Lexington,  Kentucky  case  the  Supreme  Court  radically  changed  pre- 
vious interpretations  of  the  Sherman  Act  and  virtually  applied 
Cl^ton  Act  criteria  to  a  Sherman  Act  case. 

The  result  is  that  the  Lexington,  Ky.,  bank  ia  being  broken  in  two, 
with  appalling  results  to  its  customers,  its  officers  and  employees,  and 
its  BtoddiolderB.  An  article  from  the  May  6,  1965,  Wall  Street 
Journal  showing  the  problems  in  Lexington,  Ky.,  will  be  inserted  in 
the  record,  at  the  end  of  today's  hearings.  (See  p.  55.)  A  similar 
threat  is  posed  for  the  other  banks  now  m  court.  In  addition,  under 
the  Supreme  Court's  ruling  in  the  Philadelphia  case,  every  bank  merger 
since  tne  Cdler-Kefauver  amendment  of  1950  may  be  attacked  under 
the  Clayton  Act— some  2,000  of  them.  This  could  result  in  a  wave 
of  bank  catastrophes  which  might  have  an  effect  equal  to  the  4,000 
bank  suBpeaaions  in  1933. 

My  bill  will'  bring  about  the  result  which  Congress  intended  to 
reach  when  we  passed  the  Bank  Merger  Act  in  1960.  It  will  leave 
the  Deoartment  of  Justice  in  the  bank  mereer  situation,  but  only  as 
an  adviser.  It  will  require  consideration  of  competitive  factors  and 
monopolistic  tendencies,  but  it  will  also  call  for  consideration  of  public 
convenience  and  necessity,  and  a  final  decision  based  on  the  public 
interest. 

I  hope  the  Congress  will  nve  prompt  and  careful  consideration  to 
my  bill  so  that  we  can  remedy  the  present  confusing  and  unfortunate 
situation. 

This  bill  looks  to  the  future  as  well  as  to  the  past,  in  that  it  applies  to 
everything  of  this  nature  that  could  be  done  in  the  future  in  the  matter 
of  mergers. 

In  other  words,  it  applies  to  past  mergers,  of  which  there  have  been 
some  2,000  sinc«  1956,  and  it  applies  to  any  merger  of  banks  in  the 
future.  Otherwise  I  think  it  is  generally  considered  in  banking 
circles  that  the  future  of  bank  mergers  is  under  the  absolute  control 
of  the  Jwstice  Department.  No  bank  would  be  foolhardy  enough  to 
mei^e  in  the  future,  if  this  bill  does  not  pass  unless  the  Department 
of  Justice  says  so  and  even  then  some  later  Attorney  General  might 
attach  the  bank  and  seek  to  break  it  up.  The  Supreme  Court  has 
brought  the  Department  of  Justice  in  as  a  special  agency  to  regulate 
and  control  banking  institutions  which  are  already  controlled  by 
State  laws  and  Federal  laws  and  which  are  handled  by  a  number  of 
highly  competent  men  in  the  financial  field  dealing  with  bank  mergers. 

We  have  the  Federal  Reserve  Board.  We  have  the  FDIC.  We 
have  the  Comptroller  of  the  Currency.  And,  of  course,  whenever 
one  of  those  agencies  is  asked  to  approve  a  merger,  under  the  present 
merger  law  it  asks  for  the  advice  of  the  Justice  Department,  to  see 
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if  it  can  show  any  good  and  sufficient  reason  as  to  why  the  mereer 
would  reduce  c  eliminate  competition  or  would  promote  monopoly. 

But  the  bank  merger  bill  of  1960  treated  banks  differently  from  the 
ordinary  corporations.  You  can't  just  get  together  $50,000  or 
$100,000  or  $500,000  and  start  a  bank.  You  have  got  to  be  approved 
by  a  Government  agency  to  start. 

Any  person  who  can  raise  enough  capital  can  start  a  private  busi- 
ness for  anything  he  wants,  except  a  few  things  that  may  require 
special  license — if  you  want  to  sell  liquor  or  something  like  Uiat. 
That  is  regulated  a  little  bit.  But  I  am  thinking  now  about  the 
manufacturing  business. 

Banks  are  closely  regulated  from  start  to  finish  at  the  present  time. 
And  one  reason  that  we  wanted  to  have  them  exempt  from  the  anti- 
trust laws,  particularly  the  Clayton  Act,  was  that  we  knew  the 
court  had  held,  under  that  act,  that  a  mere  threatened  or  potential 
diminution  in  competition  was  enoi^h  to  make  the  mei^er  illegal.' 

You  can  always  say  that  if  there  had  been  two  bank»  and  now 
there  is  only  one  there  has  been  a  reduction  of  competition.  That 
b  theoreticu. 

But  as  long  as  we  hare  the  dual  banking  Bystera,  as  long  as  we  hare 
the  privil^e  of  small  banks  to  ask  a  correspondent  bank  in  the 
metropolitan  area  to  help  them  out  on  a  loan,  as  long  as  we  have  the 
Federal  Reserve  System  where  member  banks  can  borrow  to  meet 
uaexpected  demands,  as  loi^  as  you  can  pick  up  the  telephone  or  use 
the  maU  and  arrange  for  a  bank  loan,  there  can  be  no  monopoly  among 
the  banks  in  the  sense  that  if  you  had  two  iteel  companies  m  a  freight 
area  and  they  merged  and  could  fix  the  nrice  of  Bteel,  because  of 
freight  differentials,  and  whatnot.  That  is  a  monopoly.  That 
womd  be  against  the  public  interest. 

But  if  you  have  two  or  three  little  banks  with  capital  of  $50,000  in  a 
community  where  men  want  credit  far  above  what  any  of  them  can 
provide,  if  those  are  what  we  call  one-man  banks,  where  one  man  has 
grown  up  with  the  bank  and  has  handled  it  and  has  nobody  to  under- 
study him  because  he  couldn't  afford  an  understudy,  it  is  definitely 
in  the  public  interest  to  let  two  of  those  banks  mei^e  or  let  one  of  them 
merge  with  somebody  somewhere  else  so  that  they  can  better  serve 
the  credit  needs  of  tne  area. 

And  that  is  what  my  banking  mei^er  bill  of  1960  contemplated. 
That  is  what  it  intended  to  do. 

We  made  it  perfectly  clear  in  the  debate  on  that  bill  that  the  Clayton 
Act  should  not  apply.  And  I  was  glad  that  the  majority  leader, 
then  the  distinguished  Senator  from  Texas,  Mr.  Johnson,  made  the 
statement  on  the  floor  that  the  Clayton  Act  was  not  to  aonly. 

And  as  I  recall,  after  we  defeated  a  provision  offered  by  the  Senator 
from  Wyoming,  Senator  O'Mahoney,  there  was  not  a  single  vote  cast 
against  the  biU  in  the  Senate  on  final  passage. 

Then  we  find  all  of  these  antitrust  cases  suddenly  brought  by  the 
Justice  Department,  and  two  of  them  went  to  the  Supreme  Court. 
And  they  held  both  antitrust  laws  applied. 

That  18  the  most  astounding  thing  X^No,  it  isn't  either,  because 
I  couldn't  be  astounded.  But  it  was  rather  astounding  that  they 
said  both  the  Sherman  and  the  Clayton  Acts  applied  to  bank  mei^ers 
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which  the  Comptroller  had  approved  because  he  found  they  were 
in  the  public  interest  and  would  promote  the  growth  of  the  cities 
where  they  were  located. 

And  then  they  ordered  them  to  be  split  up.  You  have  got  to  divide 
up  the  computers.  You  have  got  to  divide  up  the  trust  accounts. 
One  would  get  one  trust  account,  and  the  other  would  get  the  next 
trust  account.  You  have  to  divide  up  tlie  depositors.  One  bank 
gets  some  of  the  depositors,  and  the  other  gets  others. 

Everybody  knows  you  are  dealing  with  a  physical  impossibility.  It 
is  just  a  plain  mess.     And  who  gains  by  it?     Nobody  is  going  to  gain. 

Who  will  get  hurt?  Well,  the  community  gets  hurt  wlien  you 
destroy  the  banking  resources  there.  And  all  the  bank's  correspond- 
ents get  hurt.  And  ail  the  stockholders  get  hurt.  Of  course,  some 
of  them  will  get  wrecked.  They  just  don't  know  how  to  imscramble 
this  omelet. 

To  bring  some  order  out  of  chaos,  I  have  introduced  this  bill, 
I  did  not  introduce  it  until  I  discussed  it  with  a  lot  of  informed  people. 
We  discussed  various  phases  of  how  best  to  approach  thb  subject. 

We  did  the  same  thing  back  there  in  1956  when  we  thought  there 
should  be  a  general  revision  of  all  the  banking  laws  relating  to  financial 
institutions.  We  had  our  staflf  study  what  all  was  involved.  I 
asked  all  the  regulatory  agencies  to  study  and  submit  to  me  recom- 
mendations, I  selected  an  advisory  committee  of  23  outstanding 
men  of  this  Nation,  and  they  studied  it. 

We  had  the  free  services  of  attorneys  of  some  of  the  biggest  banks 
in  this  Nation  working;  on  this  bill. 

We  had  public  heanngs,  largely  attended  and  conducted  by  that 
advisory  committee. 

As  a  result  of  IS  months  of  work  on  that  bill,  we  passed  without  a 
single  dissenting  vote  what  was  called  the  Financial  Institutions  Act 
of  1957.     That  was  the  background  of  that  bill. 

That  bill  never  got  out  of  the  House  Banking  and  Currency  Com- 
mittee. 

I  find  this  news  item  from  the  business  and  finance  section  of  today's 
issue  of  the  New  York  Herald  Tribune: 

A  Senate  bill  exempting  banks  from  antitrust  laws  has  received  what  might  be 
a  death  blow. 

Representative  Wright  Patmau,  Democrat,  of  Texas,  as  ch^rman  of  the 
HoUBB  Banking  and  Currency  Committee,  will  soon  make  a  speech  against  the 
bill,  it  was  learned  here  yesterday. 

In  a  telephone  interview,  Mr.  Patman  said,  "If  you  exempt  banks  from  anti- 
trust, you  might  as  well  also  shoot  the  policeman  on  the  corner," 

Well,  I  won't  read  any  further.  I  reckon  if  you  shoot  the  policeman 
you  have  gone  about  far  enough. 

But,  anyway,  this  morning,  we  had  a  little  meeting  of  what  we  call 
the  Senate  breakfast  group,  and  I  was  the  leader.  And  I  chose  as 
my  subject  faith.  And  I  used  as  an  example  an  old  Arab  sheik  who 
lived  in  a  city  named  Uz. 

That  was  m  the  olden  empire  of  Babylonia,  probably  2,500  years 
ago.     Nobody  knows  just  when  he  lived. 

But  he  beheved  in  God.  He  was  one  of  the  first  people  out  there 
who  did.  And  he  wrote  a  very  wonderful  book.  And  after  God  had 
given  the  Devil  the  privilege  to  try  him — and  God  is  often  very  willing 
to  let  the  Devil  try  us,  you  know,  and  you  must  be  prepared  for  that — 
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Job  went  through  all  sorts  of  adversity.  He  lost  his  house.  He  lost 
his  children.  He  lost  his  slaves.  He  lost  his  servants.  He  lost 
everything  he  had.  And  in  addition  to  that,  he  got  covered  with 
boils  and  whatnot. 

His  wife  said,  "Job,  curse  God  and  die." 

And  Job  said,  "Though  he  slay  me,  yet  will  I  trust  in  him." 

Well,  I  don't  have  quite  that  much  faith  in  Chairman  Martin  of 
tbe  Federal  Seserve  Board,  but  I  haven't  lost  faith  in  him  and  in  his 
wisdom  about  banking  methods. 

Naturally  I  felt  very  gratified  when  he  wrote  me  a  letter  endorsing 
my  bill,  and  I  am  not  going  to  admit  at  this  point  that  the  bill  can't 
be  enacted  into  law. 

I  have  faith  that  there  will  be  others  besides  myself  with  confidence 
in  Chairman  Martin,  in  the  FDIC,  in  the  Comptroller  of  the  Cur- 
rency, in  the  American  Bankers  Association. 

Members  of  Congress  have  received  over  2,000  letters  from  bankers 
sllover  the  Nation  endorsing  this  bill. 

I  just  have  not  yet  lost  my  faith  that  this  Congress  will  approve  this 
proposal. 

At  this  point  I  would  like  to  insert  the  language  of  the  bill  and 
the  Federal  Reserve  Board  report  which  is  tbe  only  report  we  have 
so  far  received.  In  accordance  with  our  usual  practice,  requests  for 
comments  on  the  bill  were  made  on  April  6  r^t  after  the  bill  was 
introduced. 

(The  bill  and  the  Federal  Reserve  Board  report  follow:) 
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BE^ri!  CONGRESS 


S.  1698 


IN  THE  SENATE  OF  THE  UNITED  STATES 

Apbii,  B,  IHB 

Ur.  BoBEiTiOH  introduced  Uie  fallowing  bill ;  irhicli  waa  read  twice  andteternd 

to  the  Committee  on  Bonking  and  Cumn(^ 


A  BILL 

To  ninond  the  Bank  Merger  Act  so  as  to  pronde  that  bank' 

mergcrv-:,  whether  accomplished  by  the  acquisition  of  stock- 

or  assets  or  in  aiiy  other  way,  are  subject  exclusively  to  the 

provisions  of  the  Ittink  Merger  Act,  and  for  other  purposes. 

3.  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congresa  assembled, 

3  Tliat  subsection   (c)   of  section  18  of  the  Federal  Deposit 

4  Insurance  Act  in  amended  by  adding  immediately  before  tlie 

5  last  sentence  of  tliat  subsection  the  following  sentence:  "The 

6  authoiity  to  approve  mergers,  consolidations,  and  acciuisitions 

7  of  stock  or  assets  and  assumptions  of  liabilities,  herein  con- 

8  fened  on  the  Comptroller  of  the  Currency,  the  Board  of 

9  Governors  of  the  Federal  Reserve  System,  and  the  Corpo- 

n 
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2 

1  ration  sball  be  exclusive  and  pleuorj',  and  any  bonks  partici- 

2  paring  in  a  transaction  approved  or  authorized  under  tlie 

3  provisions  of  tbis  section  slinll  be  and  they  are  relieved  from 

4  the  operation  of  the  antitrust  laws,  incUiding  the  Slierman 

5  Antitrust  Act  and  tJie  Clayton  Act,  witli  respect  to  sucli 

6  transaction,  whether  acconipUslied  by  the  acquisition  of  stock 

7  or  the  acquisition  of  assets,  or  in  any  otlier  way,  and  whether 

8  such  transaction  has  been  or  is  hereafter  consummated." 

9  Sec.  2.  Ko  proceedings  slinll  hereafter  he  instituted  or 

10  prosecuted  under  the  antitrust  laws,  including  the  Sherman 

11  Antitrust  Act  and  the  Clayton  Act,  against  any  bank  insured 

12  under  the  Federal  Deposit  Insurance  Act  by  reason  of  or 

13  with  respect  to  any  merger,  consolidation  or  acquisition  of. 

14  stock  or  assets  and  assumption  of  liabilities  consummated 

15  before  May  13, 1960,  pursuant  to  approval  of  the  appropriate 

16  State  or  Federal  bank  supervisory  authority. 

Board  of  Govebnobs,  of  the 
Feobbal  Resebve  Sybteu, 
Waahington,  D.C.,  Apra  S7,  1965. 
Hon,  A,  WiLus  Robebtson, 
Chairman,  Committee  on  Banking  and  Currency, 
U.S.  Senau, 
tVathingion,  D.C. 

Dear  Mr.  Cbairuan:  This  refers  to  your  requests  of  April  6  and  7,  1965,  for 
&  report  on  your  bill,  8.  1698,  which  would  amend  the  Bank  Merger  Act  (12  U.S.C. 
1828(c))  to  exempt  bank  mergers  from  the  Federal  antitriiat  lavra. 

Under  the  bill,  the  authority  of  the  Board,  the  Comptroller  of  the  Currency,  and 
the  Federal  Deposit  Insurance  Corporation  to  approve  mersera  and  other  trans- 
actions covered  by  the  Bank  Merger  Act  would  be  "eidiisive  and  plenary." 
Banks  participating  in  transactions  approved  under  the  act  would  be  relieved  by 
the  bill,  ae  to  such  transactions,  from  tue  operation  of  the  Sherman  Antitrust  Act 
and  the  Clayton  Act.  This  would  be  true  whether  the  particular  transaction 
"has  been  or  is  hereafter  consummated."  The  bill  also  would  exempt  from  the 
antitrust  laws  any  bank  merger  or  similar  transaction  consummated  pursuant  to 
the  approval  of  the  appropriate  State  or  Federal  bank  supervisory  autnority  prior 
to  the  date  of  enactment  of  the  Bank  Merger  Act  (May  13, 1960).  lo  introducing 
the  bill  on  April  5,  1965,  you  indicated  that  it  is  intended  "to  be  appUcable  not 
only  to  future  mergers  but  to  all  mergers  heretofore  consummated  pursuant  to 
appropriate  regulatory  approval  including  mergers  now  under  attack  by  the 
Department  of  Justice  under  the  antitrust  laws." 

Because  banking  is  a  licensed,  strictly  regulated,  and  closely  supervised  industry 
that  offers  problems  acutely  different  from  other  types  of  businesses,  the  Congress, 
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in  enacting  the  Bank  Merger  Act,  deliberatelj  chom  to  place  the  authority  to  pasa 
on  bank  mergers  in  tbe  Federal  bank  supervisof?  agencice.  Of  course,  the  com- 
petitive effects  or  poseible  antitrust  implications  of  bank  abeomtions  obviously 
were  the  major  reason  prompting  adoption  of  the  measure.  It  is  abundantly 
clear  from  the  IcgtBlativc  historv  of  the  act,  however,  that  the  CongrcBs  did  not 
believe  the  public  interest  would  be  served  beat  if  the  legality  of  bank  mergers 
were  to  be  tested  by  competitive  factors  alone,  to  the  exclusion  of  banking  factors, 
iueliiding  otTsetting  bcnehta  to  the  public. 

The  Bank  Merger  Act  contains  no  specific  exemption  from  the  antitrust  laws 
for  bank  mergers,  and  the  legislAtive  history  of  the  act  indicates  that  this  was  not 
an  inadvertence.  On  the  other  hand,  and  as  the  legislative  history  emphasizes, 
at  the  time  of  enactment  of  the  act  it  was  generally  understood  that  section  7  of 
the  Clayton  Act,  as  amended  in  1950,  was  inapplicable  to  bank  mer^ere,  and 
there  was  little  or  no  experience  by  which  to  judge  the  usefulness  of  the  Sherman 
Act  in  dealing  with  such  matters. 

In  any  event,  the  Congress  specifically  rejected  a  proposal  that  antitrust 
standards  be  adopted  as  the  criteria  for  appro\'ala  of  bank  mergers,  as  well  as  a 
propoeal  that  the  Attorney  General  be  permitted  to  intervene  and  obtain  court 
reviews  in  bank  merger  cases  pending  before  the  Federal  bank  supervisory  agencies. 
Instead,  the  Congreae,  in  deciding  to  rely  on  the  requirement  for  advance  approvals 
by  the  banking  agencies,  concluded  that  agency  consideration  in  such  cases  of 
the  antitrust  implications  would  be  aided  sufficiently  by  the  requirement  in 
the  Bank  Merger  Act  for  advisory  reports  from  the  Attorney  General  on  the 
competitive  factors  involved.  And,  hi  the  words  of  your  committee  in  reporting 
the  measure:  "The  advance  approval  feature  is  important  in  halting  bank 
acquieitiona  before  they  are  consummated  and  in  preserving  the  depositors' 
contidence  in  an  institution  which  might  otherwise  be  destroyed  by  an  attempt 
to  unscramble  assets  after  an  acquisition  has  been  completed,"  (8.  Rept.  196 
on  S.  1062,  Apr.  17,  1959,  p.  22.) 

Well  known  are  the  problems  that  have  resulted  from  the  recent  antitrust 
court  cases  involvhig  bank  mergers.  This  litigation  makes  unmistakably  clear 
that  banks  and  their  customers  now  face  the  uncertainty  that,  even  though 
merger  proposals  receive  the  advance  approval  of  the  appropriate  Federal  banking 
agency,  the  transactions  are  subject  to  veto  in  the  courts  on  the  basis  of  competi- 
tive or  antitrust  considerations  alone.  Indeed,  protracted  antitrust  litigation  to 
unscramble  a  merger  risks  detrimental  effects  on  the  bank  involved  and  the  public. 

The  Board  believes  that  the  CoTigress  should  examine  the  situation  with  a  view 
to  prompt  correction  and  urges  enactment  of  legislation  such  as  that  proposed  in 
your  bill. 

Should  the  Congress,  however,  be  unable  to  agree  on  the  approach  to  the 
problem  proposed  in  S.  J  698,  it  might  wish  to  consider  other,  although  Iras  positive, 
measures.  One  such  possibility  would  be  to  amend  the  Bank  Merger  Act  to  allow 
a  specified  time  neccaaary  for  the  filing  of  an  antitrust  action  in  court  to  prevent 
consummation  of  an  approved  transaction,  after  which,  in  the  absence  of  such  an 
action,  the  mei^er  could  be  consummated  and  would  be  exempt  from  the  anti- 
trust laws.  Because  the  Attorney  General  receives  ample  notice  of  pending 
mergers  under  the  procedure  in  the  act  for  the  submission  of  competitive  factors 
reports,  the  specified  period  should  be  relatively  short. 
Sincerely  yours, 

Wm.  McC.  Mabttn,  Jh. 

The  CHAiKiitAN.  Chairman  Martin,  we  are  pleased  to  have  you  with 
us  here  this  morning,  and  wb  will  be  glad  to  hear  what  you  have  to 
say  about  the  merits  or  demerits  of  S.  1698, 

Senator  Bennett.  Mr,  Chairman,  before  Chairman  Martin  begins, 
may  I  offer  for  the  record  a  brief  statement  expressing  my  faitli  in 
the  chairman  and  his  biU  and  the  bank  regulatory  agencies. 

The  Chaikman.  The  chairman  has  frequently  said  that  the  dis- 
tinguished Senator  from  Utah,  the  ranking  Republican  on  his  com- 
mittee, is  what  he  calls  liis  right  bower.  And  ne  is  always  pleased 
when  any  propo-sal  that  the  chairman  makes  is  endorsed  by  the 
Senator  from  Utah,  not  only  because  he  has  shown  great  perspicacity 
in  private  business — ho  wtis  at  one  time  president  of  the  National 
Association  of  Manufacturers. 
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Senator  Bennett.  Yes,  I  have  to  confess. 

The  Chaikman.  Well,  that  is  a  group  that  still  believes  in  private 
enterprise.  They  also  think  that  Woodrow  Wilson  wasn't  so  far  off 
B'hen  he  said,  "I  don't  want  a  smug  lot  of  experts  sitting  down  behind 
closed  doors  in  Washington  explaining  profits  to  me." 

Anyway,  I  think  he  has  got  a  pretty  good,  sound  view.  Would 
Tou  read  your  statement?     I  would  like  to  hear  it. 

Senator  Bennett.  I  would  like  to  go  on  record  as  being  in  support 
(if  the  bill  that  is  before  the  subcommittee  as  introduced  by  the 
chairman. 

There  is  no  doubt  that  the  present  situation  in  which  the  Justice 
Depjirtment  brings  actioTi  ^amst  banks  which  have  merged  after 
receiving  permission  from  the  hanking  agencies  involved  Ls  undesirable. 

The  chairman's  bill,  S.  1698,  makes  clear  the  intent  of  Congress 
that  the  Bank  Merger  Act  of  1960  was  to  be  the  antitrust  act  for 
bank  mergers.  It  was  the  intention  of  Congress  in  passing  that  act 
that  a  balanced  investigation  be  made  by  the  bank  r^datory  agencies 
involved  and  that  the  investigation  would  consider  the  financial 
liist<)rj-  and  condition  of  the  insititution,  the  adequacy  of  its  capita! 
structure,  its  future  earnings  prospects,  and  the  general  character  of 
its  management,  the  convenience  and  needs  of  the  community  to  be 
served,  and  whetlier  or  not  its  corporate  powers  were  consistent  with 
(he  act. 

In  addition,  the  agencies  were  to  consider  whether  tlie  proposed 
merger  would  lessen  competition  or  tend  to  create  a  monopoly,  and 
they  were  to  get  reports  on  competitive  factors  from  the  Attorney 
General. 

The  Congress  made  it  clear  that  a  lessening  of  competition  would 
not  be  considered  an  overriding  or  controUing  factor  in  and  of  itself, 
but  that  it  must  be  considered  as  just  one  of  the  several  factors  which 
would  go  uito  the  balanced  judgment  of  the  bankuig  agencies  and 
the  proposed  mei^er  was  to  be  approved  only  if  it  was  found  to  be 
in  the  pubhc  interest  by  the  Federal  bank  supervisory  agency  desig- 
nated by  the  Congress. 

It  was  made  clear  at  the  time  of  the  1960  act  that  it  was  the  intent 
of  Congress  that  the  various  banking  factors  in  any  particular  case 
might  outweigh  the  competitive  factors.  However  favorable  or  un- 
favorable the  competitive  factors  may  be,  lliey  in  and  of  themselves 
were  not  the  controlhng  factors  in  the  decision. 

It  was  also  pointed  out  at  that  time  that  the  banking  ^encies  were 
not  bound  by  the  report  of  the  Attorney  General  in  then-  consideration 
of  competitive  factors, 

I  am  of  the  opinion  that  the  Supreme  Court  in  its  ruling  in  the 
Lexington  and  PnUadeipkia  cases  has  nuUified  the  intent  of  Congress 
in  passing  the  Bank  \ferger  Act.  The  Department  of  Justice  seems 
to  nave  been  given  a  final  veto  power  over  any  bank  merger  which 
it  deems  to  lessen  competition. 

I  am  convinced  that  members  of  the  Federal  Reserve  Board,  the 
Federal  Deposit  Insurance  Corporation,  and  the  Comptroller  of  the 
Currency  are  competent  public  servants  and  that  they  are  able  to 
determine  on  the  basis  of  all  factors  tlie  advisability  of  any  particular 
bank  merger. 
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It  is  undesirable  and  unfortunate  to  have  another  Federal  agency 
attacking  the  decisions  made  by  these  banking  agencies  on  the  basis 
of  the  Clayton  and  Sherman  Acts. 

This  biU  would  clarify  again  the  intent  of  Congress  and  make  it 
pos^ble  for  banks  to  know  before  they  make  a  contemplated  merger 
whether  it  is  appropriate  or  not  and  thus  avoid  the  confusion  that  has 
arisen  from  the  present  xmcertainty  and  avoid  the  chance  of  damaging 
lawsuits. 

The  Chaihman,  Thank  you,  Senator  Bennett.  That  is  a  very 
clear  and  pertinent  comment  on  this  bill. 

Now  we  will  be  glad  to  hear  from  the  distinguished  Chairman  of 
the  Federal  Reserve  Board,  Mr.  Martin. 

STATEHEHT  OF  WHLIAH  KcC.  KAXTIN,  JB.,  CHAIBlIAir,  BOABD 
OF  GOVEBNOES  OF  THE  FESEBAI  BESEBVE  ST8TEX,  ACCOII- 
PAHIED  BT  JEBOKE  W.  SHAY,  ASSISTAITT  GEHERAL  COUNSEL, 
ASH  BBEVTOH  C.  lEAVITT,  ASSISTANT  DIBECTOR,  DIVISION 
OF  EXAMINATIONS. 

Mr.  Martin.  I  am  here  this  morning  io  complete  support  of  this 
InU. 

It  might  be  helpful  first  to  summarize  briefly  the  Bank  Mer^r  Act 
of  May  13,  1960.  The  act  prohibits  the  merger,  coosolidatioa, 
acquisitioo  of  assets,  or  assumption  of  Habihties  of  one  insiu^d  bank 
with  or  by  another  such  bank  without  the  prior  approval  of  the  Comp- 
troller 01  the  Currency,  the  Board  of  Governors,  or  the  Federal 
Deposit  Insurance  Corporation,  depending  on  whether  the  resulting, 
acquiring,  or  assuming  bank  is  to  be  a  national  hank,  a  State  member 
bank,  or  a  nonmember  insured  bank. 

In  determining  whether  to  approve  or  to  disapprove  a  merger 
application,  the  appropriate  agency  is  required  by  the  act  to  consider, 
as  to  each  of  the  banks  involved,  its  financial  history  and  condition, 
the  adequacy  of  its  capital  structure,  its  future  earnings  prospects, 
the  general  character  of  its  management,  whether  its  corporate  powers 
are  consistent  with  the  purposes  of  the  Federal  Deposit  Insurance 
Act,  the  convenience  and  needs  of  the  community  to  be  served,  and 
the  effect  of  the  transaction  on  competition,  including  any  tendency 
toward  monopoly.  The  agency  may  approve  the  transaction  only 
if,  after  considering  all  of  the  factors  just  mentioned,  it  finds  the 
transaction  to  be  in  the  pubUc  interest. 

Before  acting  on  a  merger  appHcation,  the  action  agency  is  required 
by  the  act  to  request  from  the  other  two  Federal  bank  supervisory 
agencies  end  from  the  Attorney  General  advisory  reports  on  the  com- 
petitive factors  involved  in  the  case.  Under  the  statute,  the  advisory 
reports  are  not  recommendations  as  to  what  action  should  be  taken 
by  the  appropriate  agency  on  the  mei^er  application,  but  are  limited 
to  the  competitive  factors  only.  The  advisory  reports  on  the  com- 
petitive factors  must  be  supphed  to  the  action  agency  normally  within 
30  days  of  the  request. 

The  act  also  provides  for  public  notice  of  the  filing  of  merger  appli- 
cations and  for  special  handling  of  any  application  mvolving  a  prob- 
able bank  failure  or  other  eniei^ency  requiring  e-tpeditious  action. 

Of  course,  if  a  merger  application  of  a  State  member  bank  or  a 
nonmember  insured  hank  is  rejected  by  the  State  banking  authority. 
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that  closes  the  matter  and  dispenses  with  any  need  for  action  on  the 
ca^lunder  the  Federal  bank  merger  statute. 

S.  1698  would  make  "exclusive  and  plenary"  the  authority  of  the 
Board  of  Governors,  the  Comptroller  of  the  Currency,  and  the  Federal 
Deposit  Insurance  Corporation  to  approve  or  to  disapprove  proposed 
mergers  and  other  similar  transactions  covered  by  the  Bank  Merger 
Act.  Banks  participating  in  transactions  approved  under  the  act 
would  be  reheved  by  the  bill,  as  to  such  transactions,  from  the  Sher- 
man Antitrust  Act  and  the  Clayton  Act.  This  would  be  true  whether 
the  particular  transaction  "has  been  or  is  hereafter  consummated." 

Any  bank  mei^er  or  similar  transaction  consunmiated  prior  to  the 
date  of  enactment  of  the  Bank  Merger  Act  (May  13,  I960)  following 
approval  of  the  transaction  by  the  appropriate  State  or  Fedwal  bank 
supervisory  authority,  abo  would  be  exempted  from  the  Federid  anti- 
trust laws  by  the  bill. 

In  a  very  real  sense,  this  bill  would  merely  restore  to  the  bank 
mei^er  situation  the  rules  that  were  generally  understood  to  apply  at 
the  time  of  enactment  of  the  Bank  Merger  Act  in  1960  and  until  the 
decision  in  June  1963  of  the  U.S.  Supreme  Court  in  the  Philadelphia 
Nalvmal  BavJe  case  that  section  7  of  the  Clayton  Act  applied  to  baidi 
mergers,  even  though  approved  under  the  1960  statute  (374  U.S.  321). 
The  best  evidence  of  this  is  in  the  legislative  history  of  the  BanJi 
Mei^er  Act.     I  want  to  review  that  history  briefly. 

The  report  of  your  committee  in  1959  and  that  of  the  House  Com- 
mittee  on  Bankmg  and  Currency  in  1960  leave  no  doubt  that  the 
competitive  effects  or  possible  antitrust  implications  of  bank  mergers 
were  the  major  reasons  prompting  adoption  of  the  Bank  Merger 
Act.  A  main  emphasis  of  the  entire  legislative  history — -and  rightly 
so — is  that  competition  is  an  indispensable  element  to  a  strong  and 
progressive  banlting  system.  This  and  the  important  gaps  that 
existed  prior  to  1960  in  the  Federal  law  governing  bank  mergers 
were  stressed  as  the  reasons  why  legislation  was  necessary. 

The  special  needs  and  characteristics  of  banking,  however  are  the 
central  theme  running  throughout  the  legislative  history.  It  was 
emphasized  that  bankic^  is  a  licensed,  strictly  regulated,  and  closely 
supervised  industry  that  offers  problems  acutely  different  from  other 
^pes  of  business,  whether  regiUated  or  not.  Because  of  this,  the 
Congress,  in  enacting  the  Bank  Mei^^  Act,  deliberately  chose  to 
place  the  authority  to  pass  on  bank  mergers  in  the  Federal  bank 
supervisory  agencies. 

The  most  troublesome  issue  was  the  standards  by  which  the  legality 
of  bank  mergers  was  to  be  tested.  As  the  committee  reports  explain, 
sections  1  and  2  of  the  Sherman  Antitrust  Act  prohibit  unreasonable 
reetrainta  of  trade  in  interstate  commerce  ana  monopohes  and  at- 
tempts to  monopolize  in  any  parts  of  such  commerce,  while  corporate 
acquisitions  in  the  circumstances  described  in  section  7  of  the  Clayton 
Act  are  prohibited  where  the  effect  "may  be  substantially  to  lessen 
competition,  or  to  tend  to  create  a  monopoly." 

It  is  abundantly  clear,  however,  from  the  legislative  history  that 
Congress  felt  that  it  would  not  be  in  the  pubhc  interest  for  the  legahty 
of  bank  mergers  to  be  tested  by  competitive  factors  alone  to  the  ex- 
clusion of  banking  factors,  including  offsetting  benefits  to  the  public. 

Indeed,  the  Congress  understooa  specifically  that  there  would  be 
situatioi^  in  which  "approval  of  the  mei^r  would  be  in  the  pubhc 
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interest,  even  though  this  would  result  in  a.  substantial  lessening  of 
competition."  (S.  Kept.  186,  Apr.  17,  1959,  pp.  19-24;  H.  Kept. 
1416,  Mar.  23,  1960,  pp.  10-13.) 

No  exemption  from  the  antitrust  laws  is  contained  in  the  Bank 
Merger  Act.  When  the  act  was  passed  in  1960,  there  seemed  to  be 
little  reason  for  such  an  exemption.  At  that  time,  as  the  legislative 
history  clearly  shows,  it  was  generally  agreed  that  section  7  of  the 
Clayton  Act,  as  amended  by  the  Celler-Kefauver  Act  in  1950,  was 
inapplicable  to  bank  mergers,  normally  accomplished  through  asset 
acqubitions  rather  than  stock  acquisitions.  For  example,  testimony 
for  the  Department  of  Justice  was  that  section  7  "is  little  help"  in 
stopping  bank  mergers  because  it  "covers  bank  stock  acquisitions." 
(Hearings  on  S.  1062,  House  Committee  on  Banking  ana  Currency 
(I960),  p.  162.)  In  addition,  there  was  little  or  no  experience  bv 
which  tf)  judge  the  usefidness  of  the  Sherman  Act  in  dealing  with 
bank  mergers. 

As  you  have  emphasized  on  various  occasions,  Mr.  Chairman,  the 
Congress  specifically  rejected  proposals  that  antitrust  standards  be 
adopted  as  criteria  for  approvals  of  bank  mergers.  Also  rejected  by 
the  Congress  was  a  proposal  that  the  Attorney  General  be  permitted 
to  intervene  and  obtain  court  reviews  in  bank  merger  cases  pending 
before  the  Federal  bank  supervisory  agencies.  Instead,  the  Congress 
decided  that  the  proper  role  for  the  Department  of  Justice  in  bank 
merger  cases  would  be  fulfilled  by  submitting  advisory  reports  on  the 
competitive  factors  to  the  banking  agencies  for  consideration  by 
them  in  deciding  whether  to  approve  or  to  dbapprove  merger 
applications. 

In  view  of  the  attempts  which  certain  banks  are  having  to  make, 
or  may  have  to  make,  to  unscramble  their  affairs  as  a  result  of  antitrust 
litigation  subsequent  to  agency  approvals  of  mergers,  a  statement  in 
your  committee's  1959  report  is  especially  significant.  In  the  words 
of  your  committ-ee: 

The.  advance  approval  feature  is  important  in  halting  bank  acquisitions  before 
they  arc  consummated  and  in  preserving  the  depjositora'  confidence  in  an  insti- 
tution which  might  otherwise  be  destroyed  by  an  attempt  to  unscramble  assets 
after  an  acquisition  has  been  complet«d.  (S.  Rcpt.  No.  196  on  S.  1062,  Apr.  17, 
1959,  p.  22.) 

My  study  of  the  situation  makes  it  crystal  clear  to  me  that  the  test 
for  the  validity  of  bank  mergers  today  is  not  what  the  Congress 
thought  it  was  to  be  at  the  time  it  enacted  the  Bank  Merger  Act. 
The  Philadelphia  Nai-ionai  Bank  case,  cited  above,  the  decision  in 
April  1964  of  the  Supreme  Court  in  the  First  National  Bank  and  Triuit 
Company  of  Lexington  case  (376  U.S.  665),  and  the  decision  on  Marcli 
10  01  this  year  of  tne  Federal  district  court  in  New  York  in  the  A/anit- 
faeturera  Hanover  Trust  Company  case,  leave  no  doubt  that  bank 
mergers  are  now  subject  to  both  the  Sherman  Act  and  section  7  of 
the  Clayton  Act.  This  litigation — as  well  as  other  pending  antitrust 
court  cases  to  overturn  bank  mergers— makes  it  unmistakably  clear 
that  banks  and  their  customers  now  face  the  uncertainty  that,  even 
though  merger  proposals  receive  the  advance  approval  of  the  appro- 
priate Federal  banking  agency,  the  transactions  are  subject  to  veto 
m  the  courts  on  the  basis  of  competitive  factors  alone. 

The  problems  that  liave  followed  in  the  wake  of  these  court  cases 
are  well  known.     A  high  degree  of  public  confidence  is  peculiarly 
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essential  to  a  sound  and  vigorous  banking  structure.  Indeed,  the 
uncertainty  regarding  agency  approvals  and  protracted  antitrust 
litigation  to  unscramble  mergers  risk  detrimental  effects  on  the  banks 
involved  and  the  pubHc.  As  previously  indicated  by  the  quotation 
from  your  committee  report,  this  risk  was  not  one  that  the  Congress 
thought  would  materialize  when  it  enacted  the  Bank  Mei^er  Act. 
S.  1698  would  remedy  this  situation. 

The  meiger  of  Manufacturers  Trust  Co.  and  the  Hanover  Bank, 
wluch  the  Board  approved  under  the  Bank  Merger  Act  in  September 
1961,  was  held  to  violate  the  Federal  antitrust  laws  last  Mardi — that 
is,  March  10, 1965 — by  the  Federal  district  court  in  New  York.  That 
merger  is  the  only  one  approved  by  the  Board  under  the  Bank  Merger 
Act  that  has  been  the  subject  of  antitrust  litigation. 

Since  November  1961,  the  Board  has  had  a  rule  under  which 
maimers  approved  by  it  cannot  be  consummated,  except  in  special 
situations,  until  7  days  have  elapsed  after  public  release  of  the  Board's 
action  approving  the  transaction.     (12  C.F.R.  252.2(f)(5).) 

Although  not  required  by  any  statute,  this  rule  was  adopted  to 
reduce  the  prospects  of  having  to  uascramble  a  merger  that,  subse- 
quent to  its  approval  by  the  Board,  was  made  the  subject  of  litigation 
under  Federal  antitrust  laws.  The  Department  of  Justice,  of  course, 
is  assured  specifically  of  advance  notice  of  pending  bank  merger  cases 
under  the  requirement  in  the  Bank  Merger  Act  for  advisory  reports 
from  the  Attorney  General.  The  Board  gives  careful  consideration 
to  the  advisory  reports  of  the  Attorney  General,  as  wdl  as  to  those 
of  the  other  two  banking  agencies,  in  determining  whether  to  approve 
or  disapprove  a  particular  transaction. 

The  Department's  Antitrust  Division  occasionally  asks  for  more 
information  concerning  a  particular  proposal  pending  before  the 
Board,  and  this  information  is  obtained  and  supphed  by  the  Board. 
In  some  cases  where  the  Board  has  received  additional  information 
regarding  an  apphcation  after  transmittal  of  the  statutory  requests 
for  competitive-factor  advisory  reports,  the  Board  has  requested  a 
further  expression  of  views  from  the  other  banking  agencies  and  the 
Attorney  Genertd  in  the  light  of  the  additional  information.  Further- 
more, as  experience  has  developed  under  the  Bank  Merger  Act  over 
the  years,  there  has  been  informal  discussion  between  the  staff  of  the 
Board  and  the  staff  of  the  Justice  Department  where  the  Antitrust 
Division  has  had  serious  question,  under  the  antitrust  laws,  regarding 
a  particular  proposal  and  the  desirability  of  such  discussion  has  been 
indicated. 

While  the  7-day  provision  in  the  Board's  rules  and  other  procedures 
of  the  kinds  that  I  have  mentioned  minimize  the  risk  of  having  to 
unscramble  a  merger  that  has  been  previously  approved  by  the  Board, 
these  administrative  measures  cannot  eliminate  that  risk.  The 
recent  court  decisions  make  it  clear  that  bank  mergers  approved  by 
the  appropriate  Federal  bank  supervisory  agency  under  the  Bank 
Merger  Act  are  not  immune  from  antitrust  proceedings,  and  we  do 
not  know  of  any  Federal  statute  of  limitations  on  actions  to  enforce 
the  antitrust  laws. 

The  recent  court  decisions  involving  bank  mergers  have  underlined 
the  fact  that,  in  the  antitrust  field,  such  matters  as  banking  factors 
and  offsetting  benefits  to  the  public  are  virtually  ignored.  This,  of 
course,  marl^  the  basic  difference  between  the  responsibility  of  the 


,y  Google 


14  AMEND   THE    BANTC   MERGES   ACT   OP    1980 

Federal  banking  agencies  under  the  Bank  Merger  Act  and  the 
antitrust  functions  of  the  Attorney  General  and  the  courts.  In 
deciding  a  case  under  the  Bank  Merger  Act,  the  appropriate  Federal 
bank  supervisory  agency  must  arrive  at  a  balanced  decision  of  approval 
or  disapproval  based  upon  a  consideration  of  all  of  the  factors  specified 
in  the  act.  Sound  banking  and  the  needs  of  the  public,  as  well  as 
effect  on  competition,  must  be  taken  into  account.  To  process  mei^er 
cases  in  a  way  which,  essentidly,  would  give  consideration  only  to 
competitive  or  antitrust  factors,  to  the  exclusion  of  other  proper  con- 
siderations, would  be  contrary  to  the  responsibility  vested  in  the 
action  agency  by  the  Bank  Mei^r  Act. 

In  the  Board's  judgment,  therefore,  no  administrative  steps  can 
be  taken  appropriately  under  existing  law  that  would  effectively  bar 
actions  pursuant  to  the  antitrust  laws  to  upset  bank  mergers  previously 
approved  by  one  of  the  Federal  hank  supervisory  agencies  under  the 
Bank  Merger  Act. 

For  the  reasons  I  have  indicated,  the  Board  supports  this  bill  and 
hopes  that  it  will  be  favorably  acted  iipon  by  the  Congress.  In  its 
report  to  you  on  the  bill,  you  will  recall,  Mr.  Chairman,  that  the  Board 
viged  that  the  Congress  examine  the  situation  that  has  developed 
since  1963  with  a  view  to  prompt  correction  along  the  lines  of  your 
bill. 

The  Board's  report  also  mentioned  the  possibility  of  some  other 
approach  to  the  problem  should  the  Congress  be  unable  to  agree  on 
tne  approach  proposed  in  your  bill.  As  the  report  pointed  out,  one 
such  possibility  would  be  to  amend  the  Bank  Merger  Act  to  allow  a 
specified  time  within  which  an  antitrust  action  might  be  broi^ht  to 
prevent  consummation  of  an  approved  merger  and,  if  such  an  action 
were  not  filed  during  that  time,  the  maimer  could  be  consummated 
and  would  be  exempt  from  any  proceeding  under  the  antitrust  laws. 
Because  the  Attorney  General  receives  ample  notice  of  pending 
mergers  under  the  procedures  of  the  Bank  Merger  Act  for  advisory 
reports,  the  specified  period  in  any  such  alternative  approach  should 
be  relatively  short. 

Such  an  alternative,  however,  would  be  a  less  positive  approach 
than  S.  1698.  Moreover,  such  an  alternative,  unfortunately,  would 
incorporate  specifically  into  the  Bank  Merger  Act  two  different — 
and  logicaUy  inconsistent — standards  for  bank  mei^ers.  Indeed,  the 
Department  of  Justice  would  be  obliged  by  the  antitrust  laws  to 
intervene  to  block  a  bank  merger  in  the  very  same  circumstances  in 
which  a  Federal  banking  agency  would  be  required  by  another  act  of 
Congress — the  Bank  Merger  Act — to  approve  the  transaction.  Thus, 
two  arms  of  the  Government,  carrving  out  their  statutory  duties, 
would  work  at  cross  purposes,  with  tanlts  and  the  communities  they 
serve  caught  in  a  legal  crossfire. 

Cleariy,  this  sort  of  conflict  should  be  avoided,  as  it  would  be  by 
enactment  of  S.  1698. 

The  Ch.urman.  Thank  you  very  much,  Governor. 

Are  there  any  questions?     Senator  Pro.xmire? 

Senator  Proxmibb,  I,  of  course,  share  the  respect  and  admiration 
which  the  chairman  and  Senator  Bennett  have  expressed  for  you, 
Mr.  Martin,    There's  no  question  of  your  competence  in  this  field. 

You  are  confined  under  the  bill  we  passed  in  1960,  as  I  understand 
it,  to  State  member  banks,  not  national  banks  or  State  nonmember 
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banks,  which  are  under  the  Comptroller  of  the  Currency  or  the  FDIC, 
Is  that  correct? 

Mr.  Martin.  That  is  right  so  far  as 

Senator  Pboxmire.  So  wie  State  banks  which  are  not  insured 

Mr.  Martin.  We  handle  State  member  banks  that  are  insured,  and 
most  nonmember  State  banks  are  also  insured. 

Senator  Proxmire.  Who  handles  the  nonirisured  independent  banks, 
then? 

Mr.  Martin.  Noninsured  independent  banks?  They  are  under 
neither  the  Board  nor  the  FDIC.  They  would  not  be  under  either; 
you  see. 

Senator  Pboxuirb.  Who  would  cover  them? 

Mr.  Shay.  The  Bank  Merger  Act,  Senator,  if  I  may — that  is,  the 
1960  legislation — applies  only  to  insured  banks. 

Where  the  resulting  bank  m  a  mei^er  is  a  State  insured  bank,  that 
is,  not  a  member  of  the  Federal  Reserve  System,  the  FDIC  has  to 
act  on  the  application. 

Senator  Proxmirb,  The  Comptroller  of  the  Currency  has  juris- 
diction over  national  banks? 

Mr.  Shat.  Right. 

Senator  Proxmirb.  The  Board  of  Governors  has  jurisdiction  over 
State  member  banks? 

Mr.  Martin.  Right. 

Senator  Proxhire.  And  the  Federal  Deposit  Insurance  Corporation 
has  jurisdiction  over  nonmember  insured  oanks;  is  that  correct? 

Mr.  Martin.  That  is  right. 

Senator  Proxmibe.  Do  you  feel  that  the  provisions  in  this  bill 
would  need  to  be  supplemented  by  any  other  legislation  at  all  or  any 
particular  action  on  the  part  of  the  Board  of  Governors  to  give  you  a 
competence  to  assess  the  significance  of  competition? 

What  I  am  getting  at  is  that,  as  I  understand  it,  the  Federal  Reserve 
Board  has  not  had  explicit  experience,  because  you  just  haven't  been 
given  the  l^slative  authority  in  the  past— is  that  correct— to  rule  in 
me^er  cases? 

You  did  until  the  Supreme  Court  acted  in  the  Girard  case,  but 
except  for  that  brief  period  you  are  not  an  agency  that  has  had 
experience  in  the  merger  field  before?     Is  that  correct? 

Mr,  Martin.  Oh,  we  have  had  a  lot  of  experience  in  this,  Senator, 

Senator  Proxmirb.  Under  what  legislation? 

Mr.  Martin.  Well,  under  this  act  alone  and  also 

Senator  Proxmire.  I  say  you  had  the  experience  between  the 
enactment  of  the  act  in  1960  and  the 

Mr.  Martin.  And  to  date. 

Senator  Proxhire  (continuing) .  The  Supreme  Court  decision  which 
gave  the  Justice  Department  the  definitive  word  on  bank  mergers. 
Is  that  correct? 

Mr.  Martin.  That  is  right,  the  Justice  Department 

Senator  Pboxuire.  Can  you  tell  me  approximately  how  many 
applications  there  were  before  the  Board  of  Governors  by  these  State 
member  banks  during  this  period? 

Mr.  Martin.  I  can  put  into  the  record  a  table  showing  the  numbers. 

Senator  Proxmirb.  I  have  it  here.  As  I  understand  it,  you  gave 
142  approvals.  Is  that  correct?  Seventeen  applications  were  denied, 
one  was  withdrawn,  and  the  rest  appareuUy  were  approved. 
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Mr.  Martin.  That  is  right.  And  in  addition,  seven  proposed 
mei^ers  of  State  member  banks  were  denied  by  State  bank  supervisors 
before  any  application  was  even  made  to  the  Board.  This  can  be  put 
in  the  record. 

The  Chairman.  At  this  point  we  will  place  in  the  record  the  figures 
relating  to  mergers  approved  and  denied  by  the  Federal  Reserve 
System,  by  the  Comptroller  of  the  Currency,  and  by  the  Federal 
Deposit  Insurance  Corporation. 

(The  figures  referred  to  follow :) 
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Tht  Comptroller  of  the  Ccbrenct, 
The  Aduinistrator  of  National  Banks, 

Washington,  B.C.,  May  13,  1985. 
Matthew  Hale, 
Chief  of  Staff, 

Senate  Cantmitiee  on  Banking  and  Currency, 
Wathragton,  D.C. 

Dear  Mr.  Hai^:  Pursuant  to  your  recent  telephone  request,  I  am  encloeing 
herewith  a.  tabulation  of  the  mergers,  conBohdatioDB,  ana  purchases  of  assetS 
imption  of  liabilitiee  disposed  of  by  this  office  between  May  13,  1960,  and 


Very  truly  yours, 
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1  FoUmrliif  Kay  13,  UMO. 

Federal  Deposit  Inbubance  Corpobation, 

Watkinglon,  Hay  13,  1986. 
Mr.  Matthew  Hale, 

Chief  of  Staff,  CommUtee  on  Banking  and  Currency, 
U.S.  Senate,  Wathingion,  D.C. 

Dear  Matt:  In  answer  to  your  request  for  Information  concerninK  bank 
mergers,  the  foUowing  figures  supplement  the  statistics  used  in  the  1960  con- 
sideration of  the  Banlc  Merger  Act: 


1955-^ 
1956- 
1957_ 
1958. 
1959. 


Banks  ceasing  o-peratione — AbBorjitiona,  cimsolidaiiont,  and  nttrgera 

231    1960 

189    1961 - 

161    1962 


,y  Google 


AMEND   THE    BANK   UERG£B    ACT    OF    1S60 


DlsspproTala 

Appronb 

Dlsapprovils 

1! 

31 

» 

2 

"* 

The  Corporation  does  not  maintain  any  statistics  on  the  numbflr  of  possible 
mergers  where  the  resulting  bank  v/as  a  nonmember  bank  that  had  been  termi- 
nated before  formal  application  was  made.  It  is  a  fact,  however,  that  in  many 
instances  when  banks  are  contemplating  merger  transactions,  preliminary  dis- 
cussions are  held  at  our  field  offices,  and  occasionally,  at  our  Washington  office. 
If  the  proposal  contains  obvious  elements  that  would  seriously  mitigate  its  ap- 
proval, such  items  would  be  brought  to  the  proponent's  attention.  Unfortunately, 
wo  have  no  way  of  accurately  estimating  the  numtier  of  mergers  that  might  have 
been  bo  discouraged. 

We  will  be  most  happy  to  furnish  you  with  any  additional  information  or 
BSBistance  you  may  need. 
Sincerely  yours, 

K.  A.  Randall,  Chairman. 

Senator  Proxuibb.  Now,  I  am  somewhat  concerned  with  what  I 
understand  you  to  aay,  that  competition  would  not  be  the  controlling 
factor. 

Mr.  Martin.  That  is  rieht. 

Senator  Proxuirb.  If  this  is  enacted  it  would  not  be  thecontroUin^ 
factor. 

And  you  list  on  the  first  page  here  six  factors  which  are  to  be 
considered. 

Mr.  Martin.  That  is  r^;ht. 

Senator  Froxhirb.  The  last  of  these  is  competition.  This  I  take 
it  is  from  the  legislation,  so  it  is  not  your  list  of  priority  necessarily. 
But  does  this  indicate  any  priority? 

For  example,  would  adequacy  of  capital  structure  be  necessarily 
more  significant  than  the  effect  of  the  transaction  on  competition? 

Mr.  Martin.  No,  there  is  no  priority  reflected  in  the  listing  on 
any  of  these.  It  is  the  ototsU,  the  composite  judgment  that  has  to 
revolve  around  the  public  interest. 

Senator  Proxhire.  Now,  you  have  six  considerations  here,  only 
one  of  which  is  competition.  I  take  it  on  the  basis  of  this  list  of 
mteria,  and  in  view  of  the  statement  that  you  make  on  page  4  where 
you  explicitly  say  that  section  7  of  the  Clayton  Act  prolubits  a  mei^er 
which  would  "substantially  lessen  competition,"  that  phrase,  of 
course,  would  be  no  longer  applicable  to  such  mergers  if  this l^slation 
is  passed? 

Mr.  Martin.  That  is  right.    That  would  be  the  effect  of  it. 

Senator  Proxhire.  Under  these  circumstances,  it  ia  highly  likely 
that  there  will  be  cases  in  which  the  first  five  criteria  here  will  out- 
weigh criterion  six.  In  other  words,  the  effect  would  be  to  lessen 
competition,  and  yet  you  will  approve  them? 

Mr.  Martin.  That  is  right. 

Senator  Proxmire.  In  1960,  as  you  may  recall — I  know  you  had  a 
chance  to  review  the  report — Senators  Clark,  Dougla-s,  Muskie,  and  I 
filed  supplementaryviews.  We  concurred  with  the  bill.  The  chairman 
is  exactly  right.    We  voted  for  it.    But  we  expressed  some  concern 
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that  the  Department  of  Justice  seemed  to  have  too  feeble  a  role  in 
ourjudgment. 

We  (fid  not  say  that  the  Clayton  Act  should  be  controUing,  We 
did  indicate,  however,  that  perhaps  the  Department  of  Justice  should 
play  a  larger  role. 

One  of  the  points  we  brought  out  is  that  the  number  of  banks 
which  have  most  of  the  banking  assets  in  many  communities  is  quite 
small. 

In  my  own  city  of  Milwaukee  at  that  time — it  may  be  different 
now — one  bank  had  48  percent  of  the  banking  assets.  The  four 
bi^:est  banks  had  about  S3  percent. 

I  found  this  typical.  It  was  not  unusual  at  all.  This  was  the 
standard  situation — one  bank  with  about  half  of  the  assets  in  the 
community. 

Since  that  time  there  have  been  a  number  of  mergers.  Before 
that  time  there  were  some  very,  very  lai^e  mergers  of  very  big  hanks. 

I  am  wondering  if  you  can  explain  to  me  the  justification  for  the 
impression  I  get  that  up  until  Mr.  Saxon  became  a  little  more  aggres- 
dve  in  chartering  banks  the  number  of  banks  had  not  increased.  It 
seemed  to  diminish,  although  the  economy  had  grown  enormously 
and  the  banking  business  h£^  greatlv  expanded. 

It  seems  that  competition  had  failed  somehow. 

Mr.  Martin.  Well,  not  necessarily  that  competition  had  failed, 
but  the  size  of  communities  and  the  need  for  types  of  service  in  the 
community  had  imquestionably  altered  as  the  country  had  grown  to 
some  extent. 

There  have  been  small  banks  that  have  found  it  difficult  to  earn  a 
living,  if  you  want  to  put  it  that  way,  in  the  type  of  business  they  have 
been  doing  previously,  as  the  communities  have  expanded.  That 
has  been  a  factor  that  has  been  back  of  this. 

And  we  have  had  a  great  many  banks  in  this  country.  This  country 
has  bad  14,000  or  15,000  banks.  Senator,  which  is  a  lai^e  number  of 
banks.  And  there  has  not  been  any  serious  diminution  of  mmiber  of 
banks.  We  still  have  today  in  the  neighborhood  of — I  would  not 
know  the  exact  figure — over  13,000  Mr.  Shay  says. 

Senator  Pboxmibb.  How  many  years  ago  did  you  say  there  were 
15,000? 

Mr.  Mabtin.  Before  the  Bank  Merger  Act — I  would  say  we  have 
been  in  the  neighborhood  of  more  than  12,000  for  many,  many  years. 

Senator  Pboxuird.  You  feel  because  of  the  change  in  transportar 
tion,  because  of  the  automobile,  bceause  of  the  fact  people  are  doing 
their  shopping  by  and  large  in  bigger  areas,  and  so  forth,  that  the 
number  of  banlcs  nationtdly  in  the  whole  Nation  haa  necessarily 
diminished?  It  is  understandable  why  the  number  has  diminished? 
People  can  do  their  banking  in  a  city  that  is  25  or  50  miles  away  quite 
conveniently  today,  while  m  the  horse-aud-buggy  days  they  couldn't 
get  that  far  away?     Is  that  right? 

Mr.  Mabtin.  I  think  that  is  one  of  the  major  factors,  yes. 

Senator  Peoxmirb.  I  think  that  is  correct. 

But  I  am  still  concerned  about  a  situation  that  finds  so  many  cases 
where  one  bank  has  such  a  very  large  propostion  of  all  the  banking 
assets  in  the  community,  and  I  wonder,  in  the  hght  of  this,  if  the 
Congress  can't  adopt  some  amendment  perhaps  to  this  bank  merger 
bill,  which  I  think  has  a  lot  of  justification. 
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The  Chairman.  Would  the  Senator  yield  there? 

Senator  Proxmire.  Yes. 

The  Chairman.  I  am  sure  he  does  not  want  to  predicate  a  question 
based  upon  misinformation  to  this  distinguished  witness. 

Senator  Proxmire.  No  indeed. 

The  Chairman.  It  is  very  natural  for  the  Senator  to  assume  that 
if  there  has  been  a  merger  of  2,000  banks  we  don't  have  as  many  banks 
now  as  before  the  bank  metier  bill.  But  that  just  doesn't  happen  to 
be  true. 

On  December  31,  1955,  there  were  13,237  insured  commercial  banks. 

On  December  31,  1959,  just  before  we  passed  the  merger  bill  we  had 
13,114  insured  commercial  banks.    Now  we  have  13,493. 

I  will  get  from  the  FDIC  a  full  report  on  the  number  of  banks, 
mergers,  and  suspensions  since  1921. 

(The  material  follows:) 
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If  you  want  to  learn  about  competition,  ask  what  became  of  the 
comer  grocery  store.  Year  after  year,  95  percent  of  those  \^io  went 
into  the  grocery  business  failed. 

When  I  started  practicing  law  in  1908  and  didn't  have  many  clients, 
one  of  my  jobs  was  to  collect  accounts  from  delinquent  merchants. 
I  had  to  take  any  kind  of  business  that  came. 

Now,  what  has  become  of  the  comer  grocery  store?  They  coiddn't 
compete  with  A.  &  F.  and  Safeway  and  Kroger.  They  have  just  gone 
out  of  business. 

There  is  an  illustration  of  competition  in  industry.  And  it  doesn't 
apply  at  all  to  what  we  are  dealing  with. 

Senator  Proxmire.  Well,  I  think  that  the  fact  we  have  liad  a 
one-half  of  1  percent  increase  in  the  number  of  banks  in  the  last  5  years, 
when  we  had  an  increase  in  the  gross  national  product  that  is  far 
greater  tlian  that — let's  see — the  gross  national  product  in  1960  was 
$500  billion,  and  now  it  is  $650  billion. 

This  indicates  there  was  an  increase  of  approximately  30  percent  in 
the  GNP  and  an  increase  of  one-half  of  1  percent  in  the  number  of 
banks.  I  don't  think  that  is  necessarily  bad.  I  can  understand  why 
this  is  true.  I  think  the  explanation  which  the  Governor  has  given 
us  is  quite  logical. 

But  I  think  that  in  the  last  30  or  40  years  there  has  been  a  diminu- 
tion in  the  number  of  hanks.  And  there  has  been  an  enormous  in- 
crease in  the  economy.  Perhaps,  as  I  say,  this  diminution  is  justified, 
but  I  think  the  Governor  is  such  an  expert  witness  and  such  a  useful 
witness  for  the  side  which  the  chairman  represents  that  I  think  the 
more  questioning  we  can  get  this  morning  the  more  helpful  it  will  be 
to  the  chairman's  bill. 

I  frankly  have  not  made  up  my  mind  on  the  bill.  I  think  it  has  a 
lot  of  merit.  But  I  would  like  to  have  the  justification  of  it  before  I 
make  up  niy  mind. 

Senator  Bexnett.  May  the  Senator  from  Utah  take  advantage  of 
his  position  to  make  one  or  two  observations? 

Senator  Proxmike.  Yes. 

Senator  Bennett.  As  the  gross  national  product  rises,  there  is  an 
increased  demand  for  availabdity  of  lai^er  sources  of  loans.  Banks 
have  lending  limits,  and  there  are  many  situations  in  which  in  a  given 
community  small  banks  with  small  lending  limits  cannot  longer  serve 
the  community,  and  it  is  better  served  if  a  lending  agency  can  be 
created  with  larger  ctipacity. 

In  the  City  of  Salt  Lake  City,  prior  to  the  Bank  Merger  Act,  there 
was  one  outstanding  bank  with  ver\'  high  lending  limits,  and  its 
competition  found  themselves  unable  to  compete  for  the  kind  of 
business  that  was  developing  in  the  community.  So  we  had  a  merger 
to  create  another  bank  which  could  offer  some  compelition  to  the 
giant. 

I  think  the  size  of  banks  is  very  important,  and  it  becomes  more 
important  as  the  economy  increases  in  size.  As  the  vcJume  of  in- 
dividual business  rises,  its  need  to  find  credit  with  larger  limits  also 

I  have  another  memory  <if  an  experience  in  my  own  State.  These 
small  one-man  bunks,  wliirh  have  Ik-ch  referred  to,  find  it  voi-^'  diffi- 
cult^tlie  owner  of  sucli  a  hank  finds  it  verv  difficult  to  dispose  of 
his  bank  when  he  reaches  an  age  where  he  no  longer  wanls  to  operate. 
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He  can't  find  another  man  who  is  willing  to  go  in  usuallj,  who  is 
willing  to  put  capital  in  so  small  a  bank. 

I  have  discovered,  in  mj  own  State,  a  tendency  that  when  men 
come  to  retirement  age,  they  cannot  get  their  sons  or  their  friends 
to  take  the  responsibility  over  and  buy  them  out,  and  so  merger  is 
often  the  only  way  by  which  such  a  private  ownership  can  be  protected. 
The  Senator  talked  about  the  large  number  of  banks  30  years  ago. 
I  am  old  enough  to  have  been  connected  with  a  bank  when  we  went 
through  the  bank  holiday,  and  I  have  seen  a  run  on  a  bank,  and  I 
have  seen  banks  in  which  my  family  had  investments  close  and  not 
open  again  because  there  were  too  many  banks  in  those  days. 

And  I  think  we  should  be  interested  m  preservine  the  health  of  thfe' 
i^ole  system  and  its  ability  to  serve  the  needs  of  the  particular  com- 
munities in  terms  of  size  and  not  to  be  concerned  entirely  with  just 
counting  heads. 

Senator  Proxmise.  May  I  just  say  to  the  Senator,  before  I  yield 
to  the  chairman  t^in,  that  I  think  there  is  no  question — and  that  is 
why  there  b  great  wisdom  in  this  legislation — that  at  times  merger 
can  save  a  bank.  It  is  very  important  that  depositors  be  protected. 
That  is  perhaps  more  important  than  anything  else.  And  I  think 
that  thia  is  the  great  strength  of  this  kind  of  legislation. 

At  the  same  tune,  I  think  it  is  proper  to  explore  this  a  little  with  the 
Governor  of  the  Federal  Reserve  Board  to  find  out  iust  what  protec- 
tion there  is  going  to  be  for  competition  if  we  pass  this  bill. 

The  Chairman.  The  Chair  just  wishes  to  remark  that  he  appre- 
ciates very  much  the  knowledge  of  the  Senator  from  Wisconsm  on 
financial  matters  and  the  interest  he  takes  in  it.  He  is  a  very  valuable 
member  of  this  committee.  Nothing  would  please  the  chairman  more 
than  to  have  the  distinguished  Senator  from  Wisconsin  explore  all 
phases  of  this  with  what  ne  calls  an  expert  witness. 

Because,  naturally,  when  all  the  evidence  is  in,  the  chauman  hopes 
to  have  endorsement  and  support  of  his  colleague  on  this  measure. 

But  just  one  other  word  about  the  gross  national  product.  As 
the  Senator  from  WisconMU  knows,  that  is  a  term  that  has  always 
given  me  a  lot  of  concern.  One  table  takes  production  at  factory 
prices.  Another  table  takes  production  at  retail  prices.  Another 
table  includes  Federal  spending.  Federal  spending  I  understand  is 
now  18  percent  of  the  gross  national  product. 

When  I  entered  Congress  we  had  a  $4  billion  budget.  Now  it  is 
around  $100  billion,  outside  of  socIeJ  security.  So  the  economists 
claim  they  can't  devise  a  better  term  to  indicate  the  industrial  growth 
or  tack  of  growth  than  the  "gross  national  jiroduct." 

But  I  am  sure  my  friend  from  Wisconsm  recognizes  it  is  a  rather 
vaeue  and  elastic  term,  because  it  include  variables  that  don't 
reuly  reflect  actual  increase  in  goods  and  services. 

Now,  if  Government  spending  can  determine  gross  national  product, 
aD  w^e  have  to  do  is  abolish  the  independence  of  the  Federal  Beserve 
Board,  let  Congress  print  money  for  whatever  we  appropriate,  and 
then  just  pile  it  up  until  we  get  very  wealthy. 

The  Senator  from  Wisconsm. 

Mr.  Martin.  Could  I  just  interject? 

Senator  Pboxmire.  Yes,  indeed. 

Mr.  Martin.  The  back^ound  of  this  Bank  Merger  Act  from  the 
standpoint  of  the  Federal  Reserve  was  our  concern  over  the  fact  that 
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there  might  be  too  many  bank  mergers  and  acquisitions  occurring. 
It  was  the  Board  that  took  action  in  1948  to  enforce  section  7  of  the 
Clayton  Act  gainst  the  Transamerica  Corp.,  and  that  was  worried 
about  banks  absorbed  by  other  banks  being  operated  as  branches. 
The  Old  Kent  Bank  case  in  Michigan  that  got  into  the  Federal  courts, 
indicated  the  fact  that  the  Board  had  been  deeply  concerned  that  there 
would  he  mei^ers  of  a  predatory  nature  and  mergers  that  would  be 
directed  towards  throttling  competition  rather  than  mergers  that 
would  be  beneficial. 

This,  briefly,  was  the  background  from  our  standpoint  of  the  Bank 
Merger  Act. 

Now  that  we  have  the  act,  the  problem  we  wrestle  with  in  ea«h  case 
is  that  we  certainly  must  consider  all  the  factors  involved.  We  have 
DO  desire  to  make  it  more  difficult  for  any  unit  bank  that  is  doing  a 
satisfactory  job  in  the  community.  But  we  also  don't  want  to  have 
the  sort  of  situation  that  develops  when  an  approval  is  ^ven  in  a  regu- 
lated industrv  and  then  to  have  a  long  period  of  protracted  litigation 
and  unscramble  the  assets. 

I  think  that  this  Manufacturers  Hanover  case  is  a  pretty  good 
example  of  it.  From  1961  to  1965  is  a  pretty  long  period  of  time,  and 
then  to  unscramble  what  happened  in  the  intervemng  period  is  a  very 
serious  problem. 

Senator  Proxmirg.  You  see,  there  was  a  lot  of  concern  on  the  part 
of  some  of  us  when  some  of  the  biggest  banks  in  the  country  merged, 
and  it  was  hard  for  me  to  understand,  from  my  ver>-  limited  experience 
in  banking,  why  this  was  necessary. 

I  know  this  took  place  before  the  Bank  Merger  Act  when  you  didn't 
have  the  authority  to  step  in  and  do  anything  about  it. 

But  there  was  a  merger,  for  example,  of  the  Chase  and  the  Man- 
hattan, two  big  banks  and  two  banks  that  became  more  powerful. 
And  while  they  might  be  able  to  compete  more  effectively  maybe 
with  the  Bank  of  America,  with  which  they  didn't  compete  very  much 
anyway,  that  was  hard  to  understand. 

But  there  was  First  National  Bank  with  the  National  City  Bank  in 
New  York.  That  was  another  example  of  two  very  large  in.stitutions 
merging.  When  both  seemed  to  be  able  to  offer  every  service  to  any 
borrower  or  any  depositor,  virtually  any,  it  seemed  hard  to  under- 
stand how  you  could  justify  that. 

Now,  those  took  place  before  you  were  responsible.  But  this  was 
the  kind  of  thing  that  prompted  me  to  wonder  whether  this  would 
be  adequate  to  give  this  kind  of  proposed  merger  really  effective 
review  in  the  future  and  to  reject  it  in  the  event  it  doesn't  seem  to  be 
justified. 

Certainly,  in  those  cases,  these  banks  seemed  to  have  everything 
that  was  needed  to  protect  the  depositor,  and  the  merger  perhaps 
was  more  profitable  for  both,  for  the  stockliolders,  but  it  would 
hardly  be  justified  on  other  grounds. 

Would  the  clerk  read  back  to  me  the  question  I  asked  the  Governor 
at  the  time  I  yielded  first  to  the  chairman  of  the  committee? 

Mr.  M.\KTiN.  I  would  like  to  put  in  tlie  record,  if  I  may,  the  letter 
the  Board  wrote  to  Chairman  Celler  on  October  12,  1950.  The 
letter  points  up  the  Board's  concern  regarding  the  inadequacy  of  the 
merger  law  before  1960.  The  concluding  two  paragraplis  of  that 
letter  are  interesting,  I  tliink,  in  this  connection. 
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We  say  here: 

This  fnct  would  eccio  to  be  of  interest  because  it  calls  attention  to  a  weakness  in 
section  7  of  the  Clayton  Act,  a  provision  for  which  this  Board  has  responsibility 
for  enforcing  compliance  where  applicable  to  banlcs.  As  you  linow,  section  7  in 
effect  forbids  one  corporation  to  acquire  the  capital  stock  of  another  corporation 
engaged  in  commerce  if  the  effect  may  be  to  lessen  competition  or  tend  to  create 
a  monopoly.     However,  the  section  does  not  apply  to  the  acquisition  of  assets. 

H.R,  2734  which  passed  the  House  of  Representatives  on  August  15,  1949,  and 
is  now  pending  in  the  Senate,  would  broaden  section  7  of  the  Clayton  Act  eo  that 
it  would  also  apply  to  acquisitions  of  assets — but  only  in  the  case  ot  corporations 
that  are  subject  to  the  jurisdiction  of  the  Federal  Trade  Commisaion.  It  is 
understood  that,  with  the  exception  of  this  Board,  all  the  other  agencies  having 
responsibility  for  enforcing  compliance  with  section  7  of  the  Clayton  Act  already 
have  general  authority,  under  other  provisions  of  law,  over  acquisitions  of  assets 
in  the  case  of  persons  for  whom  they  have  enforcement  responsibility  in  connection 
with  section  7.  However,  even  with  the  enactment  of  H.R.  2734,  section  7  would 
continue  to  be  confined  to  acquisitions  of  capital  stock  insofar  as  banks  are  con- 

(The  complete  letter  follows:) 

Bo.\RD  OF  Governors  of  the 

Fbdbbai.  Reserve  Ststem, 
Washington,  D.C.,  October  IS,  1950. 

%  the  Judiciary, 

Dear  Mb.  Chairman:  The  proposed  merger  of  the  Brooklyn  Trust  Co.  with 
the  Manufacturers  Trust  Co.  of  New  York,  to  which  you  refer  in  your  letter  ot 
September  20,  1930,  was  considered  by  the  Board  of  Governors  in  connection 
with  the  provisions  of  section  12B(v)  (4)  of  the  Federal  Reserve  Act,  as  amended, 
which  has  since  become  section  18(c)  of  the  Federal  Deposit  Insurance  Act.  That 
section  provides,  in  part,  that: 

"No  insured  bank  shall  (i)  merge  or  consolidate  with  an  insured  State  bank 
under  the  charter  of  a  State  bank  or  (ii)  assume  liability  to  pity  any  deposits  made 
in  another  insured  bank,  if  the  capital  stock  or  surplus  of  the  resulting  or  assuming 
bank  will  be  less  than  the  aggregate  capital  stock  or  aggregate  surplus,  respcc' 
tively,  of  all  the  merging  or  consolidating  banks  or  of  all  parties  to  the  assumption 
of  liabilities,  at  the  time  of  the  shareholders'  meetings  which  authorizca  the 
merger  or  consolidation  or  at  the  time  of  the  assumption  of  liabilities,  *  •  *  unless 
the  Board  of  Governors  of  the  Federal  Reserve  System  gives  prior  written  consent 
if  the  assuming  or  resulting  bank  is  to  be  a  State  member  bank  *  *  *" 

The  Manufacturers  Trust  Co.  now  has  capital  S45  million  and  surplus  $60 
million  and  the  Brooklyn  Trust  Co.  has  capital  $8,200,000  and  surplus  SS  million. 
The  merger  is  to  k)e  effected  under  the  name  of  the  Manufacturers  Trust  Co. 
and  the  continuing  institution  is  to  have  $60,390,000  capital  and  £69,440,000 
surplus.  Thereforo,  the  capital  stock  of  the  continuing  institution  will  be  less 
than  the  aggregate  capital  stock  of  the  merging  banks,  although  its  surplus 
will  be  greater  than  the  aggregate  surplus  of  the  merging  banks  anciita  comkimed 
capital  and  surplus  will  exceed  the  present  aggregate  capital  and  surplus  of  the 
merging  banks.  In  the  circumstances,  the  written  consent  of  the  Board  of 
Governors  was  requested  and  it  was  granted  August  31,  1950. 

The  increase  in  capital  stock  of  the  Manufacturers  Trust  Co.  is  to  be  effected 
through  a  stock  dividend  of  $3,750,000  to  be  paid  to  holders  of  record  prior  to  the 
merger  (187,500  shares,  par  S20)  and  the  issuance  of  82,000  shares  ($1,640,000  par 
value)  to  be  exchanged  for  stock  of  the  Brooklyn  Trust  Co,  Each  of  the  82,000 
shares  of  Brooklyn  Trust  Co.  stock  outstanding  is  to  be  surrendered  for  cancella- 
tion in  return  for  $183  in  cash  and  one  share  of  Manufacturers  Trust  Co.  stock. 
The  management  of  Manufacturers  Trust  Co.  chose  to  request  the  written  consent 
of  the  Board  of  Governors  to  merge  as  proposed  rather  than  further  increase  capital 
stock  by  $2,810,000  par  value.  Had  capital  stock  been  so  incrcasi-d  the  consent 
of  the  Board  of  Governors  would  not  have  been  required. 

Although  the  specific  question  which  the  Board  was  required  to  consider  under 
section  I2B(v)(4)  of  the  Federal  Reserve  Act  (now  sec.  18(c)  of  the  Federal 
Deposit  Insurance  Act)  was  whether  the  merger  should  be  pt^mitted  without  an 
incTt'flse  in  the  capital  stock  of  Manufacturers  Trust  Co.  to  an  amount  equal  to 
the  combined  capital  of  that  institution  and  Brooklyn  Trust  Co.  prior  to  the 
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merger,  consideration  also  was  given  to  collateral  matters  and  implications,  in- 
cluding the  effect  of  the  proposed  transBotion  upon  the  Manufacturers  Trust  Co. 
and  upoD  the  competitive  situation. 

There  appeared  to  be  no  reason  to  object  to  the  propoeed  merger  from  the 
standpoint  of  asset  condition,  adequacy  of  capital,  and  competency  of  manage- 
ment. According  to  statements  submitted  as  of  June  30,  195^  the  Manufacturers 
Trust  Co.  had  total  resources  of  $2,271,800,000  and  the  Brooklyn  Trust  Co. 
$244,070,000.  The  total  resources  of  the  resulting  institution  would  be  large 
but  not  proportionat«ly  much  larger  that  the  present  principal  unit  and  not 
disproportionate  as  compared  with  other  institutions  with  whioh  it  would  com- 
pete in  the  Borough  of  Manhattan  and  the  Borough  of  Brooklyn.  It  did  not 
appear  that  the  proposed  transaotion  would  tend  to  create  a  monopoly. 

Polk's  Bankers  Directory  for  March  1950  (latest  available,  although  there  have 
been  a  few  changes  since  it  was  issued)  shows  3  National  banks  and  27  State 
chartered  banks  and  trust  companies,  other  than  the  Brooklyn  Trust  Co.,  having 
their  head  offices  in  the  Borough  of  Brooklyn  and  operating  38  branches  most, 
but  not  all,  of  which  are  located  in  Brooklyn.  The  totsl  resources  of  these  banks 
amounted  to  $3,725,085,000  of  which  the  bulk  (83,511,526,000)  was  represented 
by  21  savings  banks.  In  addition,  the  Borough  of  Brooklyn  was  served  by  70 
branches  of  banks  and  trust  companies  having  bead  offices  in  the  Borough  of 
Manhattan,  including  21  branches  maintained  by  the  Manufacturers  Trust  Co. 
The  banks  having  head  offices  in  Manhattan  and  operating  branches  in  Brooklyn 
were  13  in  number  and  included  some  of  the  city's  largest,  such  as  the  National 
City  Bank  with  16  branches  in  Brooklyn. 

Although  this  transaction  did  not  appear  to  be  one  which  would  tend  to  ci«ate 
a  monopoly,  it  seems  desirable  to  mention  again  that  the  Board's  authority  In 
the  matter  existed  only  because  of  the  fact  that  the  management  of  the  Manu- 
facturers  Trust  Co.  preferred  to  seek  the  Board's  consent  rather  than  issue 
additional  capital  stock.  As  indicated  above,  the  Board's  consent  was  required 
here  under  section  12B(v)(4)  of  the  Federal  Reserve  Act  (now  see.  18(o)  of  the 
Federal  Deposit  Insurance  Act)  only  because  of  the  fact  that,  although  the  capital 
and  surplus  of  Manufacturers  Trust  Co.  after  the  merger  will  be  larger  than  the 
capital  and  surplus  of  that  institution  and  Brooklyn  Trust  Co.  before  the  merger, 
the  capital  of  Manufacturers  Trust  Co.  after  the  merger  will  be  somewhat  smaller 
than  tne  capital  of  the  two  institutions  before  the  merger.  In  other  words,  the 
Board  would  have  no  authority  in  the  matter  except  for  that  difference  in  capItaL 

Tbia  fact  would  seem  to  be  of  interest  because  it  calls  attention  to  a  weakness 
in  section  7  of  the  Clayton  Act,  a  provision  for  which  this  Board  has  responsibility 
for  enforcing  compliance  where  applicable  to  banks.  Aa  you  know,  section  7  in 
effect  forbitte  one  corporation  to  acquire  the  capital  stock  of  another  corporation 
engaged  in  commerce  If  the  eSect  moy  be  to  lessen  competition  or  tend  to  create 
a  monopoly.     However,  the  section  does  not  apply  to  the  acquisition  of  assets. 

H.R.  2734  which  passed  the  House  of  Representatives  on  August  15,  1049,  and 
is  now  pending  in  the  Senate,  would  broaden  section  7  of  the  Clayton  Act  so  that 
it  would  slso  apply  to  acquisitions  of  assets — but  only  in  the  case  of  corporations 
that  are  subject  to  the  jurisdiction  of  the  Federal  Trade  Commission.  It  is 
understood  that,  with  the  exception  of  this  Board,  all  the  other  agencies  having 
responsibiUty  for  enforcing  compliance  with  section  7  of  the  Claj^on  Act  already 
liBve  general  authority,  under  other  provisions  of  law,  over  acquisitions  of  assets 
in  the  case  of  pereons  for  whom  they  have  enforcement  responsibility  in  connection 
with  section  7.  However,  even  with  the  enactment  of  H.R.  2734,  section  7  would 
continue  to  be  confined  to  aoqufsitiona  of  capital  stock  insofar  as  banks  are 
■concerned. 

Very  truly  yours, 

8.  R.  Carpemtbr,  Seerttary. 

Mr.  Martin.  Now,  Mr.  Shay  here  was  with  the  Board  when  this 
letter  was  written.    He  might  hke  to  comment  on  that. 

Jerry? 

Mr.  Shay.  The  Bank  Merger  Act  of  1960,  of  course,  amended 
section  18(c)  of  the  Federal  Deposit  Insurance  Act  prior  to  the  I960 
amendment.  The  Board  bad  direct  authority  to  approve  to  dis- 
approve mergers  where  the  resulting  bank  was  a.  State  member  bank 
on^  if  the  capital  or  surplus  of  the  resulting  bank — the  bank  resulting 
from  the  merger— was  less  than  the  combined  capital  or  surplus  of  the 
participatii^  institutions. 
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So,  as  a  practical  matter,  banks  under  the  pre-1960  law  bod  it 
witlmi  their  power,  through  adiuatments  of  increases  of  capital  funcU, 
to  avoid  coming  to  the  Board  for  approval. 

And  it  is  interesting  to  note,  jyst  to  elaborate  a  little  bit  here,  that 
tiirough  the  Board's  authority  to  pass  on  branches  of  State  member 
banks,  it  tried  to  consider  the  competitive  aspects  of  these  things  and 
look  at  the  merger  not  from  the  standpoint  of  the  merger,  as  such, 
vhere  we  wouldn't  be  able  to  under  the  merger  law,  but  rather  from 
tbe  standpoint  of  passing  on  the  branch  application.  Because  so  often 
tlie  absorbed  bank  is  operated,  as  you  know,  as  a  branch  of  the  resulting 
bank. 

And  we  were  challenged  in  that,  and  the  district  court  told  us  in  the 
(Hd  Kent  that  we  couldn't  do  it.  That  was  an  effort,  a  strong  effort 
we  made  before  the  Bank  Merger  Act  was  passed. 

Mr.  Martin.  We  had  the  Transamerica  case  and  this  CM  Kent 
case  that  I  mentioned. 

Senator  Psoxmire.  Would  the  clerk  read  my  last  question? 

(Question  by  Senator  Proxroire  read  as  follows:) 

But  I  am  etiU  ooaoemed  about  a  situation  that  finds  bo  many  cases  where  one 
bank  has  such  a  ver^  large  proportion  of  all  the  banlcina  aaseta  in  the  community, 
ud  I  wonder,  in  the  light  of  this,  if  the  ConKreea  can't  adopt  some  amendment 
perbapfi  to  ttiia  bank  merger  bill,  which  I  think  has  a  lot  of  Justification. 

Senator  Fbozuibb.  That  was  the  question  I  asked.  I  think, 
Mr.  Martin,  you  haven't  had  a  chance  to  answer  it. 

I  say  I  am  still  concerned  about  the  kind  of  situation  that  has 
occurred  where  one  hank  has  nearly  half  the  assets,  half  the  banking 
aasets,  in  the  community.  And  I  am  wondering  if  any  further  guide- 
lines would  be  desirable  or  necessary  or  if  this  should  be  left  completely 
up  to  the  discretion  of  these  three  agencies. 

Mr.  Mabtin.  It  is  very  difficult  to  write  that  sort  of  guideline. 
And  this  is  the  problem  of  a  specialized  field.  If  banking  is  like 
chainstores,  for  example,  I  think  that  is  one  thing.  But  if  Banking 
reaUy  warrants  having  speciahzed  supervision,  such  as  we  have  in  the 
Federal  Reserve  Board,  the  FDIC,  and  the  Comptroller's  Office,  it 
seems  to  me  that  you  have  got  to  grant  some  authority  to  them  to 
make  a  determination  of  this  thing  with  respect  to  the  pubhc  interest. 

How  you  would  write  a  safeguard  into  the  law  as  to  what  given 
aze  would  be  desirable  is  a  matter— well,  Morria  Ernst,  a  great  many 
years  ^;o,  wrote  a  book  called  "Too  Big"  that  I  have  struggled  with 
a  long  time,  and  I  don't  know  what  "too  big"  is.  I  don't  think  any 
of  us  do. 

Senator  Froxuire.  Now,  one  of  the  indications  which  has  con- 
c^ned  me,  suggestii^  that  perhaps  the  competition  of  the  hanks  has 
not  been  adequate,  is  the  phenomenal  ^owth  of  other  institutions. 
Savings  and  loans  and  smaU  loan  ^encies,  and  bo  forth,  have  grown 
at  an  immense  rate.  Many  people  feel  they  have  encroached  on 
banking,  and  some  bankers  feel  that  they  represent  a  kind  of  an 
unfair  competition  because  they  are  not  subject  to  the  same  regu- 
lations. 

Mr.  Martin.  Right. 

Senator  Froxuire.  I  think  there  is  a  lot  of  merit  to  that  position. 
I  am  wondering  if  maybe  one  of  the  reasons  is  they  are  moving  into 
an  economic  vacuum  or  an  economic  opportunity  which  the  banks, 
Ijiemselves,  have  permitted  by  not  being  sufficiently  aggressive  and 
competitive  in  the  past. 
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Mr.  Martin.  There  has  been  some  of  that.  And  then  there  have 
been  tax  considerations  and  different  r^:ulations,  for  example,  as  you 
pointed  out. 

But,  unquestionably,  there  has  been  an  overlapping  of  some  of  these 
things.  I  think  the  banks  did  let  a  lot  of  this  business  get  away 
from  them  that  they  might  have  done. 

Senator  Proxmire.  Another  indication  that  has  concerned  me  as 
chairman  of  the  Small  Business  Subcommittee  of  this  committee  is 
that  it  is  hard  to  really  understand  the  neces^ty  for  having  a  Small 
Business  Administration  in  a  nation  as  rich  as  this  is  with  the  enormous 
resources  we  have  and  the  great  concentrations  everywhere  throiigh- 
out  the  country  of  investments. 

It  seems  to  me  if  this  Nation  were  adequately  banked  that  there 
would  not  be  the  clamor  that  all  of  us  as  Members  of  the  Congress  get 
from  our  constituents  who  feel  they  cannot  get  loans  and  that  they 
have  got  to  go  to  the  Government  to  get  some  kind  of  subsidized 
assistance  from  the  SEA. 

Isn't  tliis  an  indication  of  the  failure  of  banks  to  provide  sufficient 
services? 

I  realize  that  there  are  some  functions  of  the  SBA  which  are  outside 
this— disaster  assistance  and  so  on. 

Mr.  Martin.  You  are  always  going  to  have  trouble  when  it  comes  to 
judgment  of  credit  risk,  you  see.  It  is  a  veiy  difficult  area,  because 
one  group  thinks  that  they  are  entitled  to  credit,  and  frequently  it  is  a 
matter  of  judgment  as  to  whether  they  are  or  not,  whether  it  is  wise 
for  them  to  receive  the  credit. 

But,  on  the  whole,  I  think  the  banking  community  has  done  a 
fairly  good  job  in  serving  these  needs. 

Now,  the  fact  that  there  is  a  Small  Business  Administration — we 
are  always  trying  to  find  some  means  of  improving  the  economy.  But 
I  don't  think  it  is  necessarily  a  reflection  on  the  banking  community. 

Senator  Proxmirb.  The  argument  we  sometimes  get  on  this  com- 
mittee from  those  who  come  before  us  is  that  some  areas  of  the 
country  are  underbanked.  Others  have  adequate  banking.  Where 
you  have  adequate  banking,  the  case  for  the  SBA  providing  additional 
services  Is  pretty  feeble.  But  they  say  there  are  areas  of  the  country 
that  don't  provide  th^  service. 

Do  you  feel  that  tiiis  may  be  true — that  there  are  parts  of  the 
coimtry  that  are  less  adequately  banked  than  others? 

Mr.  Martin.  Yes,  I  think  there  are  parts  of  the  country  less 
adequately  banked  than  others.  But  I  am  not  just  sure  what  you  do 
about  them.  It  depends  upon  the  community  to  generate  interest 
and  leadership  in  providing  the  service. 

Senator  Proxmire.  Perhaps  this  legislation  may  have  adequate 
merit  to  pass  it  and  perhaps  we  ought  to  concentrate  on  other  elements 
that  have  inhibited  banks  from  being  established.  After  all,  there  is 
plenty  of  initiative  in  this  country,  and  we  have,  as  I  have  said  over 
and  over  again,  plenty  of  money.     People  would  like  to  be  bankers. 

What  keeps  us  from  developing  more  banks  than  we  have?  The 
tax  situation?     Is  the  rt^nlation  too  tight? 

Mr.  Martin.  Well,  I  think  that  there  are  regulations,  as  you 
know 

Senator  Froxmihe.  Is  entry  too  difficult? 
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Mr.  Mabtin.  But  I  think  where  people  have  a  real  need  for  banking 
services  there  has  heen,  as  a  rule,  a  group  that  will  develop  veir 
quickly  that  will  want  to  organize  a  bank  and  get  a  charts  and  provide 
banking  services.  That  has  been  the  history  of  banking  in  this 
country. 

I  remember  in  St.  Louis,  as  a  boy,  that  one  of  my  early  recollections 
b  of  an  older  man  who  was  denied  credit  at  one  bank  and  so  he 
decided  he  would  start  his  own  bank.  And  he  went  out  and  built 
one  of  the  good  banks  in  town. 

Senator  Froxmire.  It  seems  to  me  I  recall  that  until  last  year  or 
the  year  before  there  had  been  no  new  bank  in  the  city  of  Washington 
ance  1911.  Now,  that  may  be  incorrect.  But  it  is  symptomatic  of 
the  fact  that  in  the  last  50  years  we  have  had  this  great  growth  of 
this  city,  just  for  example,  and  no  corresponding  increase  in  banking 
facilities  and  therefore  a  deterioration  in  the  competitive  situation. 

Again,  this  b  not  central  to  this  particular  bill,  because  I  am  talking 
about  entry  rather  than  the  mergers. 

Mr.  Mabtin.  But  again  this  matter  of  competition  on  this  has  to 
relate  to  the  services  that  are  required.  You  take  in  New  York  now, 
lor  example,  you  have  the  First  National  City  Bank  and  the  Chase 
Manhattan  Bank  in  a  class  by  themselves  as  far  as  overall  services  are 
concerned.  Are  they  to  be  kept  for  all  time  in  this  position  because 
they  do  have  services  that  they  render  to  a  broad  community? 

This  is  part  of  it. 

Senator  Proxmire.  Let  me  get  into  another  area  now,  the  advisory 
report  of  the  Attorney  General.  What  does  this  amount  to?  The 
Attorney  General  advises  you  on  the  merger? 

Mr.  Martin.  Under  the  Bank  Merger  Act,  he  is  to  advise  only  on 
the  competitive  aspects  of  the  merger.  All  of  our  advisory  reports 
are  only  on  the 

Senator  Proxmire.  This  is  a  report  that  is  due  in  30  days  you  say? 

Mr.  Martin.  In  30  days  normally,  yes. 

Senator  Pboxmibb.  I  know  that  in  this  area  nothing  is  typical, 
but  say  you  have  a  merger  in  a  city  of  half  a  million  or  a  million  and 
it  is  of  two  substantial  banks.  How  comprehensive  and  searching 
would  be  the  study  made  by  the  Attorney  General? 

Would  they  normally  have  one  man  who  would  work  on  it  for  a 
couple  of  days,  or  would  they  send  out  a  staff  and  make  a  pretty 
substantial  study  and  recommendation? 

Mr.  Mabtin.  I  really  don't  know  everything  that  the  Department 
of  Justice  does  in  preparing  its  reports.  You  would  have  to  ask 
them.     The  reports  that  we  get 

Senator  Proxmire.  You  have  been  getting  these  reports,  haven't 
you? 

Mr.  Martin.  Oh,  yes.  We  get  the  report,  yes,  and  the  report  is 
usually  reasonably  extensive,  and  it  usually  ends  with  some  such  a 
comment  as,  "This  will  diminish  competition,"  or,  "This  would 
be  slightly  adverse  to  competition,"  or,  "This  is  adverse  to  com- 
petition." 

Senator  Proxmire.  Just  the  phrase?  Do  you  get  it  backed  up 
with 

Mr.  Martin.  Yes.    We  could  give  you  copies. 

Senator  Proxmire.  The  categories  are  what  again?  The  cate- 
gories are  little  effect  on  competition 
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Mr.  Mabtin.  I  just  say  those  are  examples  of  the  way  X  read  them. 
I  do  Dot  read  them  as  specific  cat^ories  and  I  did  not  mean  to  suggest 
that  there  are  specific  categoiies.  Different  people  mav  not  read  them 
the  same  way.  But  sometimes  the  reports  say  that  tne  effect  will  be 
adverse  to  competition.  Sometimes  that  it  will  be  slightly  adverse. 
Sometimes  they  say  it  is  hardly  adverse  at  all. 

Senator  Proxmire.  If  the  Attorney  General  indicates  that  the 
effect  is  in  the  strongest  area,  under  tnose  circumstances  would  you 
ever  approve  the  merger? 

Mr.  Martin.  Yes.  The  legislative  histoiy,  as  I  pointed  out, 
anticipates  such  a  situation. 

Senator  Proxmirb.  You  would  anyway,  even  though  this  dimin- 
ished the  competition  seriously? 

Mr.  Martin.  Well,  we  would  make  our  own  assessment  of  competi- 
tion in  the  light  of  all  of  the  factors,  as  required  by  the  statute.  We 
must  wei^  all  the  factors.  We  would  also  take  the  advisory  views 
of  the  FDIC  and  the  Comptroller  into  account,  and  the  three  advisory 
reports  we  get  on  each  case  frequently  don't  a^ee. 

Senator  Froxmire.  I  thought  you  had  the  exclusive  jurisdiction 
over  State  member  banks. 

Mr.  Martin.  That  is  right. 

Senator  Froxmirs.  WeU,  then,  you  would  not  get  advice  from  the 
Comptroller?     You  would  anyway? 

Mr.  Martin.  Oh,  yes.    The  statute  requires  it. 

Senator  Proxmibb.  In  all  these  cases  all  three  of  you  act? 

Mr.  Martin.  Oh,  yes.  We  would  dedde  the  case,  but  we  would 
have  three  advisory  reports  limited  to  competition. 

Senator  Proxuire.  But  one  agency  is  controlling.  And  under  this 
bill,  under  the  Robertson  bill,  you  would  still  aJl  three  act? 

Mr.  Martin.  Still. 

Senator  Proxmire.  You  would  continue  to  get  advice? 

Mr.  Martin.  Yes,  on  the  competitive  effects  only. 

Senator  Proxmirb.  You  woula  make  your  decision.  Even  if  the 
Attorney  General  said  this  would  put  this  in  the  strongest  category 
as  far  as  reducing  competition  is  concerned,  you  would  still  approve 
it  under  some  circumstances? 

Mr.  Martin.  Oh,  yes.  Yes  indeed.  We  might.  But  we  would 
certainly  go  slow  on  it  as,  in  such  a  case,  there  might  not  be  other 
factors  outweighing  or  offsetting  the  competitive  factor.  We  cer- 
tainly study  these  reports  and  weigh  all  the  factors. 

Senator  Proxmire.  You  would  not  consider  the  Attorney  General's 
determination  of  the  effect  on  the  competitive  situation  as  definitive? 
You  would  simply  take  it  as  advisory  and  proceed  on  the  basis  of  your 
own  judgment? 

Mr.  Martin.  That  is  correct. 

Senator  Proxmire.  Even  though  the  Attorney  General  is  expert  in 
these  matters  and  has  the  experience  and  so  forth? 

Mr.  Martin.  WeU,  we  might  think  that  the  other  factors  outweigh, 
and  under  the  statute  we  must  consider  them  all. 

Senator  Proxmire.  Yes.  I  am  talking  about  competition  alone. 
You  would  still  evaluate — you  would  so  bevond  his  categorization 
and  decide  yourself  whether  you  really  think  the  effect  on  competition 
would  be  as  serious  as  he  says? 
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Mr.  Martin.  Tea  indeed.  We  would  indeed.  Because  we  are 
supposed  to  be  specialists  on  matters  afiFectiug  banks,  and  under  tbe 
Sank  Merger  Act  we  would  have  to  make  our  own  judgment  on  the 
application,  taking  into  account  his  advisory  report  on  the  competitive 
factors. 

Senator  Froxmire.  Would  you  regard  it  as  very  damaging  if  this 
"WBre  amended  to  provide  that  where  the  Attorney  Generu  indicates 
t,hat  it  would  be  in  the  strongest  category  and  have  the  worst  effect 
on  competition  that  this  would  prohibit  the  merger?  Would  you  feel 
t:hat  that  would  be  very  bad  legislation? 

Mr.  Martin.  Well,  yes,  I  think  it  would,  because  I  don't  see — then, 
it  seems  to  me,  you  are  making  the  Attorney  General  the  bank  super- 
"visory  agency. 

Senator  Pboxuibe.  Only  in  the  instance  where  be  finds  that  the 
effect  on  competition  would  be  most  drastic. 

Mr.  Martin.  Well,  but  he  ought  to  review  all  aspects  of  the  cases 
then.  He  ought  to  be  set  up  then  to  do  exactly  what  we  do.  He 
ought  to  be  having  a  division  over  there  that  does  nothing  but  work  on 
baking. 

Senator  Proxmiee.  Do  you  find  the  Attorney  General  is  adequately 
staffed  to  do  thisjob? 

Mr.  Martin.  Well,  I  am  not  competent  to  judge  on  that.  We 
have  had  very  good  relations  with  the  Attorney  General  during  the 
time  I  have  Deen  with  the  board.  Our  relations  have  been  good 
with  him. 

Senator  Proxmibe.  Tou  make  your  own  seps^ate  finding  and  in- 
veatigaUon  on  competition?  You  don't  simply  rely  on  the  Attorney 
General? 

Mr.  Martin.  That  is  right. 

Senator  Proxmire.  Let  me  just  ask  some  questions  in  one  other 
area.  I  find  that,  as  I  said,  you  approved  142  applications  to  merge 
unce  this  act  was  passed,  and  you  have  denied  17.  I  know  these 
batting  averages  mean  nothing.  But  you  have  the  best  batting  aver- 
age of  the  three  agenaes,  better  than  the  Comptroller  General  and 
better  than  FDICT  FDIC  had  172  approvals  and  denied  only  2. 
The  Comptroller  of  the  Currency  had  450  approvals  and  denied 
only  12. 

Now,  the  only  way  that  I  can  get  at  any  meaning  of  this,  it  seems 
to  me,  is  to  ask  you  if  you  can  explain  to  us  the  case  of  the  biggest 
merger  that  you  have  had  before  you  of  these  142  which  you  approved 
and  then  give  us  one  example  of  a  case  which  you  did  not  approve 
and  why — the  ^ect  on  competition. 

Mr.  Martin.  The  ^^est  merger  we  have  approved 

Soiator  Douglas.  Would  you  speak  more  loudly,  Mr.  Chairman? 

Mr,  Martin.  Sorry,  Senator.    The  biggest  mei^er  we  have  ap- 

E roved  is  the  Manufacturers  Hanover  Trust,  which  is  the  one  decided 
y  the  Federal  District  Court  in  New  York  that  we  referred  to  eu'Iier. 
Senator  Proxmire.  In  which  the  Attorney  General  is  trying  to 
upset  it? 

Mr.  Martin.  That  is  correct.  We  approved  that  in  1961,  and 
that  was  overturned  in  March  of  196S — this  year. 

Late  last  year  one  of  the  cases  that  we  turned  down  was  the 
Camden  Trust  and  Merchantville  Bank  application.  Can  you  give 
the  detuls  on  that,  Jerry?    I  do  not  recall  tne  case  too  well. 
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Mr.  Shay,  I  think  Mr.  Leavitt  might  recall  more  details  of  it, 

Mr.  Leavitt.  Yes.  Late  last  year  the  Board  denied  an  application 
of  the  Camden  Trust  Co.  in  New  Jersey. 

Senator  Douglas.  Would  you  speak  louder,  please? 

Mr.  Leavitt.  Last  last  year  the  Board  denied  an  application  by 
Camden  Trust  Co.  to  raeree  with  a  bank  in  Merchantville,  which  is 
near  the  area  where  Camden  Trust  Co.  operates.  This  was  denied 
essentially  on  competitive  grounds. 

The  Department  of  Justice  rendered  a  very  adverse  competitive 
factor  advisory  report  in  that  case.  The  Board  also  felt  tbat  the 
competitive  situation  was  adverse.  It  was  denied  on  these  grounds, 
and,  of  course,  after  due  and  careful  consideration  of  all  other  factors, 
the  so-called  banking  factors. 

Senator  Pboxmise.  Now,  in  the  case  of  Manufacturers — and  what 
was  the  other  bank? 

Mr.  Martin.  The  Hanover  Trust. 

Senator  Proxmire.  These  are  two  banks  which  by  Wisconsin 
standards — which  I  realize  are  not  appropriate  in  New  York — are 
enormous  institutions. 

Mr.  Martin.  That  is  correct. 

Senator  Proxmire.  They  seem  to  be  able  to  provide  complete  and 
total  protection  in  each  case  to  their  depositors.  They  are  very  sound 
in  the  sense  of  being  adequately  capitalized  and  certainly  amply  big 
for  most  banking  services. 

I  take  it  that  you  felt  that  competition  might  have  been  increased, 
inasmuch  as  the  combined  bank  might  offer  services  which  Chase 
Manhattan  and  National  City  do  and  no  other  bank  in  New  York 
City  does?    Is  that  correct? 

Mr.  Martin.  I  can  only  speak  for  one  member  of  the  Board  on 
this.  But  I  came  to  the  conclusion — and  I  studied  that  case  very 
hard — that   they   were   not — — 

Senator  Proxmire.  Speak  a  little  bit  louder. 

Mr.  Martin  (continuing).  That  it  was  not  going  to  be  detrimental 
to  other  banks  in  the  community,  this  merger,  and  it  would  pve 
increased  competition  and  increased  service  in  the  area  that  the 
Chase  Manhattan  and  the  First  National  City  now  had  a  virtual 
monopoly  in  as  I  saw  it.  After  considering  all  aspects  of  it,  I  thought 
that  tnis  mei^er  would  be  m  the  pubhc  interest. 

Senator  Proxmire.  And  you  denied  the  application  to  mei^e  in 
the  Camden  case  primarily  on  competitive  grounds? 

Mr.  Martin.  Primarily  competitive  grounds. 

Senator  Proxmire.  Most  oi  these  denials  are  on  competitive 
grounds? 

Mr.  Martin.  Yes.  Yes,  practically  all  of  them  are  on  competitive 
grounds.  Sometimes  other  matters  enter  into  it — we  find  the  bank 
not  in  a  position — capitalization  or  convenience  and  needs  of  the 
community,  but  most  of  the  time  it  is  the  competitive  factor. 

Senator  Proxmire.  Thank  you  very  much.  Thank  you,  Mr. 
Chairman. 

The  Chairman.  The  chairman  would  jnst  like  to  remind  the 
members  of  the  committee,  with  respect  to  the  bij^est  mei^er  that 
you  approved,  that  there  were  two  other  banks  in  New  York  bigger 
than  the  Manufacturers  Hanover  after  it  was  merged.  The  other 
two  had  previously  been  merged.  The  other  two  would  be  subject 
to  prosecution  under  the  present  law. 
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And,  as  I  recall,  the  total  banking  assets  of  New  York  City  are  in 
the  neighborhood  of  $50  billion.  Do  you  know  offhand  if  that  is 
about  correct? 

Mr.  Martin.  That  is  about  it,  Senator. 

The  Chaibuan.  All  right.  Now,  there  is  a  right  good  sized  bank 
in  the  historic  and  wonderful  city  of  Chicago  called  Continental 
Illinois.     It  merged  with  a  very  small  bank. 

Senator  Douglas.  Rather,  the  smaller  bank  merged  with  the 
Continental. 

The  Crairhan.  One  way  or  the  other.  It  still  is  not  as  large  as 
the  First  National  in  New  York.  You  have  80  banks  in  Chicago. 
You  have  over  $14  biUion  of  banking  resources  in  Chicago.  Although 
in  population  Chicago  is  about  a,  third  as  big  as  New  York  City,  it 
is  the  grain  market  of  the  world.  But  New  York  City  is  the  money 
market.  Yet  they  have  proceeded  against  Continental  Illinois. 
That  is  in  court  now. 

Now,  I  think  it  would  be  helpful  if  this  committee  will  just  recall 
a  little  history  of  bank  mei^ers.  Senator  Fulbright  attempted  a 
bank  merger  bill.  That  did  not  get  completed.  Senator  Kefauver 
and  Mr.  Celler  attempted  one.  That  did  not  get  completed.  But 
the  bill  I  introduced  in  ldS9  did  get  completed. 

Congressman  Celler  testified  over  here  that  he  wanted  the  Justice 
Department  given  more  authority  under  the  bill.  He  said  they  were 
not  given  enough  authority  and  that  they  ought  to  be  given  more. 
Senator  O'Mahoney  offered  that  amendment.  The  distinguished 
Senator  from  Wisconsin  supported  the  O'Mahoney  amendment  as 
I  recall.  Anyway,  that  was  not  adopted.  Then  the  bill  passed  the 
Senate  unanimously. 

It  went  over  to  the  House.  There  was  a  suggestion  that,  while 
&U  of  the  things  in  the  Senate  bill  that  must  be  taken  into  considera- 
tion were  good  and  desirable,  the  Senate  language — that  the  appro- 
firiate  Federal  bank  supervising  agency  should,  after  considering  those 
actors,  approve  a  merger  if  it  didn  t  lessen  competition  unduly — 
was  not  strong  enough,  and  so  the  House  substituted  that  the  merger 
should  be  approved  if  the  final  conclusion  was,  after  consideration  of 
these  seven  different  factors,  that  the  mei^er  was  in  the  public 
interest. 

Well,  what  was  the  vote  in  committee  on  that  bill?  It  wae  unani- 
mous. 

What  was  the  vote  in  the  House  on  that  bill?    It  was  unanimous. 

What  did  Congressman  Celler  say  about  that  bill?  He  said:  "I'd 
rather  have  had  the  kind  of  amendment  that  I  have  been  recom- 
mending, but  this  is  better  than  nothing.  I  wiU  vote  for  it."  He  did 
not  even  offer  his  amendment  in  the  House. 

I  would  like  to  put  in  the  record  the  statement  of  Mr,  Spence  in 
which  he  says  that  the  bill  makes  it  clear  that  this  determination  is 
under  the  exclusive  control  of  the  rwulatory  agencies  and  that  the 
House  committee  was  unanimous  on  that. 

Of  course,  it  is  the  privilege  of  any  Member  of  Congress  to  change 
his  mind  any  time  on  anything,  but  I  am  giving  you  the  history  of  tms 
biU. 

(The  statements  of  Mr.  Spence  and  the  other  Members  of  the  House 
in  aupporb  of  the  bill  referred  to  appear  at  p.  265.) 
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The  Chairman.  Then  when  we  had  the  first  dedsion,  I  made 
another  speech  in  the  Senate.  And  I  ask  pennission  to  put  it  all  in, 
but  here  is  what  I  bring  to  your  attention : 

Five  distinguished  representatives  of  the  Justice  Department— Attorney  General 
Brownell  in  1957,  Deputy  Attorney  General  Walsh  in  1959,  and  three  heads  of 
the  Antitrust  Division:  Judge  Barnes  in  1956,  Judge  Hanson  in  1967,  and  Hon. 
Robert  A.  Bicks  in  1060 — recommended  the  enactment  of  a  Bank  Merger  Aet. 
They  recommended  that  such  an  act  should  apply  the  principle  of  section  7  to 
bank  mergers.  All  of  them  based  their  recommendations  on  their  understanding 
that  section  7  did  not  apply. 

And  that  is  what  we  thought.  We  made  it  crystal  clear.  I  said 
that  is  what  it  did.  The  majority  leader,  Mr.  Joooson,  said  that  is 
what  it  did.  The  chairman  of  the  House  committee  said  that  is 
what  it  did.    Everybody  voted  for  it. 

(The  full  text  of  the  statement  above  referred  to  along  with  other 
discussions  from  the  Congressional  Record  follow:) 

|7tom  ths  CodsichIoiibI  Record,  Jun«  IB.  IMS] 

Tbx  Philapelfhia  Bank  Meroeb  Case 

Mr.  RoBEKTBON.  Mr.  President,  I  was  shocked  to  hear  of  the  Supreme  Court's 
decision  in  the  Philadelphia  bank  m^ger  case.  This  is  one  of  the  most  incredible 
cases  of  judicial  l^islation  which  the  Court  has  handed  down. 

I  was  shocked  both  &t  Itic  result  and  at  the  Court's  casual  disregard  for  ccm- 
greesional  intent  and  purpose. 

The  case  holds  that  section  7  of  the  Clayton  Act  applies  to  bank  mergers. 
B^ore  1950,  section  7  of  the  Clayton  Act  appued  only  to  stock  acquisitions,  where 
one  corporation  bought  and  held  stock  of  another  company.  In  1950,  by  the 
Celler-Kefauver  Act,  an  additional  prohibition  was  added — a  prohibition  against 
asset  acquisitions  by  corporations  subject  to  the  jurisdiction  of  the  Federal 
Trade  Commission.  Banks  were  not  and  are  not  subject  to  the  jurisdiction  of  the 
FTC,  but  to  the  jurisdiction  of  the  Federal  Reserve  Board. 

Neither  the  original  section  7  nor  the  Celler-Kefauver  amendment  applied  to 
bank  mergers  carried  out  under  the  merger  provisions  of  the  National  Bank 
Act.  But  somehow  the  Supreme  Court,  or  at  feast  five  judges,  reach  the  conclu- 
sion that  the  amended  act  applies  to  such  bank  mergers. 

This  int«rpretation  is  an  original  and  novel  idea.  Congressman  Celler  did  not 
think  he  had  accomplished  this  result.  The  disUnguished  chairman  of  the  House 
Judiciary  Committee  appeared  before  the  Senate  Banking  and  Currency  Com- 
mittee in  1959  and  testified  as  follows: 

"Section  7  was  designed  to  stop  mergers  beyond  the  reach  of  the  Sherman  Act 
but  its  failure  to  include  mergers  accomplished  by  asset  acquisitions  resulted  in  a 
loophole  which  so  far  as  nonbanldng  corporations  ore  concerned  was  closed  by 
passage  of  the  Celler-Kefauver  Act  of  1950,  Moreover,  because  of  revisions  made 
m  subsequent  versions  of  various  antimerger  bills,  it  became  impracticable  to 
include  within  the  scope  of  the  Celler-Kefauver  Act  corporations  other  than  those 
subject  to  the  jurisdiction  of  the  Federal  Trade  Commission,  This  left  asset 
acquisitions  by  banks  unaffected  by  the  new  law  since  authority  to  enforce  the 
provisions  of  section  7  dealing  with  banks  is  veet«d  in  the  Federal  Reserve  Board 
■    n  the  Federal  Trade  Commission. 
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'Beyond  this,  virtually  all  bank  mergers  are  accomplished  by  asset  acquisitions 
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but  also  of  various  State  statutes  prescribing  simflor  limitations.  For  these 
reasons,  section  7  of  the  Clayton  Act  has  little  value  in  coping  with  the  mounting 
trend  Ol  bank  merger  activity. 

"To  close  this  loophole  in  section  7  aod  provide  Federal  enforcement  agencies 
with  the  same  authority  to  move  against  bank  mergers  accomplished  by  asset 
acquisitions,  I  introduced  H.R.  594S  in  the  84tb  Congress.  This  bill  was  adopted 
by  the  House  without  dissent  on  February  6,  1956,  but  was  not  brought  up  on  the 
Senate  floor  for  vote.  I  might  add  that  the  measure  was  in  accordance  with  the 
President's  recommendations  submitted  to  the  Congress  in  1956  and  repeated  in 
1957,  1958,  and  1959,  calling  for  revision  of  antitrust  legislation  to  cover  the  bank 
mergers  accomplished  by  asset  acquisitiona." 
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Sive  diBtinguished  representatives  of  the  Justice  Department — Attorney  GeneraJ 
Brownell  in  1957,  Deputy  Attorney  General  Walsh  in  1959,  and  three  heads  of  the 
Antitrust  Division— Judge  Barnes  in  1956,  Judge  Hanson  in  1957,  and  Hon. 
Robert  A.  Bicks  in  1960— recommended  enactment  of  a  bank  merger  act.  They 
recommended  that  such  an  act  should  apply  the  principles  of  section  7  to  bank 
mergers.  All  of  them  baaed  their  recommendations  on  their  understanding  that 
section  7  did  not  apply  to  bank  mergers. 

The  Senat«  Banking  and  Currency  Committee  and  the  Senate,  in  considering 
the  bill  which  finally  became  the  Bank  Merger  Act,  clearly  and  repeatedly  stated 
their  understanding  that  section  7  did  not  apply  to  bank  mergera  and  clearly  and 
repeatedly  decided  not  to  apply  section  7  to  bank  mergers. 

In  the  face  of  this  background,  the  majority  of  the  Supreme  Court,  as  far  as  1 
i:an  grasp  their  reasoning,  simply  say  the  Celler-Kefauver  Act  of  1950  was  intended 
to  prohibit  mergers.  Bank  mergers  are  mergers.  Therefore,  the  Celler-Kefauver 
Act  apphes  to  bank  mergeifi. 

This  in  false  logic.  Anyone  with  legislative  experience  known  that  what  a 
statute  does  not  cover  is  as  important  as  what  it  does  cover.  The  limits  on  a 
statute's  scope  are  vitally  important  in  getting  legisLitioa  through  Congress. 
Legislative  bodies  deal  with  speoilic  problems  and  issues,  and  the  statutes  they 
enact  should  be  limited  to  what  the  statutes  cover — not  extended  endlessly  at  the 
whim  of  the  Court. 

The  Court  often  quotes  Chief  Justice  Marshall,  "It  is  a  Constitution  we  are 
expounding,"  when  it  is  stretching  constitutional  provisions.  Whether  we  agree 
or  not  with  these  judicial  amendments  to  the  Constitution,  we  are  by  now  well 
used  to  them.  But  the  reverse  is  eigually  true.  Statutes  should  not  be  expounded 
with  the  same  freedom  the  Court  applies  to  constitutional  provisions. 

The  Court,  I  am  glad  to  say,  does  not  always  rewrite  statutes.  When  it  wishes, 
the  Court  adopts  the  policy  of  following  the  terms  of  a  statute  and  the  clear  will 
of  Congress,  leaving  it  to  Congress  to  amend  the  act.  A  leading  case  along  this  line 
U  Tociitm  V.  New  York  Yankeen,  346  U.S.  356. 

I  am  also  glad  to  say  that  Mr.  Justice  Harlan  and  Mr.  Justice  Stewart  dissented 
in  a  clear  and  compelling  opinion  written  by  Justice  Harlan.  Mr.  Justice  Hfirlan 
made  it  entirely  clear  that:  "For  10  years  everyone — the  department  responsible 
for  antitrust  law  enforcement,  the  banking  industry,  the  Consresa,  and  the  bar — 
proceeded  on  the  assumption  that  the  1950  amendment  of  the  Clayton  Act  did  not 
affect  bank  mergers.  This  assumption  provided  a  major  impetus  to  the  enact- 
ment of  remedial  legislation,  and  Congress,  when  it  finally  settled  on  what  it 
thought  was  the  solution  to  the  problem  at  hand,  emphatically  rejected  the 
remedy  now  brought  to  life  by  the  Court  " 

He  jKiinted  out  that:  "The  legislative  history  of  the  1950  amendment  also  un- 
questionably negatea  any  inference  that  CoDgreaslnteoded  to  reach  bank  mergers." 

Mr.  Justice  Harlan  continued  by  pointing  out:  "The  result  is,  of  course,  that 
the  Bank  Merger  Act  ia  almost  completely  nullified;  its  enactment  turns  out  to 
have  been  an  exorbitant  waste  of  ooncressional  time  and  energy." 

It  is  too  early  to  tell  just  what  this  decision  means.  At  the  least,  it  means  that 
the  Justice  Department  has  the  controlling  voice  in  bank  mergera,  instead  of  the 
advisory  role  the  Congress  intended  when  it  passed  the  Bank  Merger  Act.  This 
decision  may  mean  that  there  will  be  no  more  bank  mergers.  It  certainly  means 
there  will  be  none  unless  the  Justice  Department  agrees.  It  is  not  clear  how  far 
this  dedaion  will  be  applied  to  past  mergera— how  far  the  Department  of  Justice 
may  go  in  seeking  to  upset  mergers  which  have  been  effected  since  the  1950 
amendment  to  section  7. 

|?rom  the  CMitreg»1on»l  Record,  Mu.  31,  KMS] 

BANKiNfl  ViRSua  THE  Antitbost  Laws 

Mr.  RoBSBTBON.  Mr.  I^vsident,  I  ask  unanimous  consent  to  have  printed  in 
the  Record  an  editorial  f^om  the  Miami  Herald  of  March  16  entitled  "Unscramble 
B  S7  Billion  Omelet." 

Mr.  President,  this  editorial  refers  to  the  decision  of  the  U.S.  District  Court 
for  the  Southern  District  of  New  York  in  the  Manufadurers  Hanover  Tmsi  Co. 
case  decided  on  March  11, 1965.  This  opinion  was  the  outgrowth  of  two  decisions 
by  the  Supreme  Court;  US.  v.  Philadelphia  National  Bank,  374  U.S.  321  (1962) 
and  U.S.  V.  Fint  National  Bank  <t  Tmet  Co.  of  Lexington,  376  U.S.  665  (1964). 
In  the  Philadelphia  and  Lexington  cases  the  Supreme  Court,  for  the  first  time 
in  its  history,  held  that  bank  mergers  were  subject  to  section  7  of  the  Clayton  Act 
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and  section  1  of  the  Sherman  Act.  The  Philadelphia  case  held  that  the  proposed 
merger  n'oiild  violate  both  section  7  of  the  Clayton  Act  and  the  Sherman  Act. 
The  Lexington  case  held  that  the  merger  there  violated  the  Sherman  Act.  The 
ManufactuTers  Hanover  Trunl  Co.  case  held  that  its  merger  violated  aectioii  1  of 
the  Sherman  Act  and  section  7  of  the  Clayton  Act. 

These  decisions  were  reached  although  the  responsible  Government  agencieB 
which  considered  the  applications  for  mergers  had  held,  after  considering  all 
the  factors  involved  including  both  banking  factors  and  competitive  factors,  that 
the  mergers  were  affirmatively  in  the  public  interest.  In  addition,  in  the  New 
York  case  the  New  York  State  banking  superintendent  of  banks  had  also  approved 
the  mercer. 

I  said  at  the  time  the  Philadelphia  decision  was  announced  that  it  was  "one 
of  the  most  incredible  cases  of  judicial  legislation  which  the  Court  has  handed 
down."  I  also  said  that  I  was  shocked  both  at  the  result  and  the  Court's  casual 
disregard  for  congressional  inl«nt  and  pnrpose.  I  pointed  out  that  Congressman 
Celler,  the  chairman  of  the  House  Judiciary  Committee,  had  testified  in  favor  of 
the  Bank  Merger  Act,  though  with  stronger  provisions,  because  bank  mergers 
were  not  covered  by  section  7  of  the  Clavton  Act.  Five  representatives  from  the 
Justice  Department  also  testified  to  this  fact — Attorney  General  Brownetl  in 
1957,  Deputy  Attorney  General  Walsh  in  1959,  Judge  Barnes  in  1956,  Judge 
Hanson  in  1957,  and  the  Honorable  Robert  A.  Bicks  in  1960.  In  addition. 
Congressman  Celler  induced  the  House  to  pass  an  amendment  to  section  7  of  the 
C!ayt«n  Act  which  would  have  made  it  apply  to  bank  mergers,  but  this  failed  in 
the  Senate.  Finally,  an  amendment  was  proposed  by  Senator  O'Mahoney  to 
the  Bank  Merger  Act  in  1959  which  would  have  imposed  the  stricter  standards 
of  the  Clayton  Act,  but  this  was  defeated  by  a  vole  of  29  yeas  and  55  nays.  In 
its  report  the  committee  intended  to  leave  no  doubt  that  se'ctlon  7  of  the  Clayton 
Act  ^outd  not  apply.     It  said: 

"Since  there  was  widespread  agreement  that  some  mergers  were  in  the  public 
interest  and  should  be  approved,  even  though  they  might  result  in  a  substantial 
lessening  of  competition,  the  committee  concluded  that  the  strict  rule  of  the  1950 
amendment  of  section  7  of  the  Clayton  Act  was  inappropriate  to  the  field  of 
bftnking  *  •  *. 

"The  committee,  therefore,  concluded  that  it  was  preferable  to  handle  bank 
merxers  under  rules  specially  designed  for  the  banking  industry." 

Tne  decision  in  the  Phiiadelpkia  case  was  entirely  unexpected.  Mr.  Justice 
Harlan  condemned  it  by  saying:  "I  suspect  that  no  one  will  t>e  more  surprised 
than  the  Government  to  find  that  the  Clayton  Act  has  carried  the  day  for  its  case 
in  this  Court." 

He  went  on:  "The  result  is,  of  course,  that  the  Bank  Merger  Act  is  almost 
completely  nullified;  its  enactment  turns  out  to  have  been  an  exorbitant  waste  of 
conmesional  time  and  energy. 

"This  frustration  of  a  manifest  congressional  design  is,  in  my  view,  a  most 
unwarranted  intrusion  upon  the  legislative  domain." 

In  the  Lexington  case,  Mr.  Justice  Harbn's  dissent  criticized  the  application  of 
the  Sherman  Act — made  necessary  because  the  Government  had  not  thought  that 
the  Clayton  Act  would  apply  when  it  filed  its  complaint — on  the  grouMd  that, 
"The  truth  is,  of  course,  that  this  is,  if  anything,  a  Clayton  Act  case  masquerading 
in  the  garb  o(  the  Sherman  Act." 

At  the  time  of  the  Philadelphia  deoision  I  said  that  it  was  too  early  to  tell  just 
what  the  decision  means.  It  now  seems  clear  that  at  least  it  will  mean  an  effort 
by  the  Department  of  Justice  and  the  courts,  carried  out  with  the  threat  of  con- 
tempt fines  and  the  appointment  of  masters  in  chicanery,  to  split  the  merged 
bank  into  two  different  banks.  What  with  the  changes  that  have  gone  on  and 
the  growth  that  has  occurred  since  the  meiger,  they  will  clearly  not  be  the  same 
two  tmnks  they  were  originally.  How  the  depositors,  borrowers,  and  other 
customers,  and  how  the  ofilcers,  employees,  and  stockholders  will  feel  toward 
these  new  l>anks  we  do  not  know.  I  think  we  are  now  beginning,  however,  to 
see  the  unfortunate  results  of  ill-coiisidored  efforts  by  the  Supreme  Court  to 
supersede  the  Congress  :i3  the  lezislalive  liody  of  the  I'liited  States. 

The  editorial  from  the  Miami  Herald  is  a  clear  and  convincing  picture  of  the 
dangers  that  lie  before  us  in  this  field. 

I  also  ask  to  have  printed  in  the  Record  at  this  point  a  letter  from  the  Honorable 
K.  A.  Randall,  Director  of  FDIC,  in  which  he  endoi^cs  the  views  of  .Mr.  Justice 
Ilarland  concerning  thi-  moaning  and  effect  of  the  Bank  -Merger  Act  and  its  con- 
struction by  the  courts. 
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e  ordered  to  be  printed  in 

(From  Ihi  UUml  (FIs.)  Heral'1.  Mar.  le.  IMS] 

"VNBCRAMBLE  A  f!  BILLION  OMELET! 

"A  flluht  rush  of  bank  mergers  around  the  country  in  19Q1  has  been  followed  by 
Justice  Department  action  to  undo  what  many  thought  logical  and  lawful  at  the 

"The  most  Bpectacular  of  these  antitrust  suits  involves  Manufacturers  Hanover 
Trust  Co.  of  New  York,  a  S7  billion  institution.  Whether  the  Federal  Govern- 
ment ia  riKht  or  wrong,  the  timing  of  the  matter  gives  pause.  How  do  you  ud- 
BCramble  these  eggs  after  4  years? 

"Under  a  Federal  court  ruling  which  warned  of  'a  clcnr  nnd  imminent  threat 
that  a  handful  of  banks  are  likely  to  sew  the  market  up  tight,'  the  New  York 
concern  must  be  returned  to  the  two-bank  status  which  obtained  in  1961. 

"No  more  intricate  and  costly  divestiture  could  be  imagined. 

"A  bank  is  essentially  a  service  industry.  If  it  ia  sizable,  it  is  involved  every 
day  in  thousands  of  transactions  embracing  t«ns  of  thousands  of  persons  in  one 
manner  or  another.  Manufacturers  Hanover,  for  example,  has  136  branches 
throughout  New  York  City.  The  task  of  pulling  all  of  this  apart  and  making 
two  out  of  one  would  be  staggering. 

"Even  more  disturbing  ia  the  strange  history  of  the  Nea  York  case. 

"When  Manufacturers  and  Hanover  came  together  in  1961  the  merger  had  the 
explicit  blessing  of  the  Federal  Reserve  Board.  The  Antitrust  Division  of  the 
justice  Department  waited  until  the  day  of  the  actual  merger,  which  took  many 
months  to  arrange,  before  it  attacked  what  one  arm  of  Government  already  hod 
applauded  and  which  the  court  has  acknowledged  is  desirable  though  illegal. 

If  the  law  is  pursued  relentlessly  in  an  industry  which  has  known  many  mergers 
over  the  years  the  result  could  be  banking  chaos." 

"Fbderai.  Deposit, 
"Insurance  Corporation, 
"Wathinnton,  March  S6,  1965. 
"Hon.  A.  Willis  Robertson, 
"U.S.  SenaU,   Watkinglon,  D.C. 

"Mt  Dear  Senator:  This  note  is  for  your  information  following  my  dis- 


"Without  any  qualification,  1  believe  that  the  Bank  Merger  Act  of  1960  is  the 
finest,  clearest  statement  of  pohey  in  regard  to  mei^ers  and  competition  the  bank 
regulatory  agencies  have  ever  had.  Problems  arose  when  the  Pailaaetphia-Girard 
case  was  superimposed  upon  the  Bank  Merger  Act  standards. 

"The  legislative  history,  the  terms  of  the  act,  and  vour  statements  on  the  floor 
of  the  Senate  should  leave  no  doubt  in  anyone's  mind  that  section  VII  of  the 
Clayton  Act  was  not  to  be  used  in  bank  merger  cases.  Mr.  Justice  Harlan,  In  his 
dissent,  clarified  this  position,  and  i  would  hope  that  someday  this  magai6oent 
dissent  could  find  its  way  to  the  foreground  of  interpretation  in  this  area  of  bank 
supervision. 

''A  further  problem  relating  to  the  Philadelphia -Girard  case  is  the  definition  of 
'a  line  of  commerce.'  As  you  know  the  Justice  Department  allows  only  com- 
mercial banking  to  be  measured  as  a  competitive  factor  under  ttkeir  regulations 
yet,  from  the  legislative  history,  the  bank  supervisory  asencies  ore  required,  as 
they  should  l>e,  to  look  at  the  competitive  effects  of  other  financial  intermediaries. 

"Again,  Senator,  may  I  state  that  I  support  your  philosophy  wholeheartedly. 

"KTndest  personal  regards. 
"Sincerely  yours, 

"K.   A.   Ran-dall,  DirettoT." 

The  Chairman.  We  have  a  prrapective  witness  here  who  has  not 
changed  his  opinion,  his  honor,  Ben  DuBois,  former  head  of  the 
Independent  Bankers,  now  past  80  years  old,  but  his  eye  is  nndimmed 
and  his  natural  forces  unabated.  He  has  been  against  this  bill  first, 
last,  and  always  and  is  waiting  for  an  opportunity  to  testify  against  it. 
He  testified  on  both  aides  of  the  Capitol  before.     We  appreciated  his 

Digitize,  by  Google 


40  AMEND  THE  BANK  MERGER  ACT   OF    1060 

sincerity  but  we  did  not  ^ree  witii  iiis  viewpoint,  and  we  turned  him 
down.  Ajid  Mr.  Harry  Harding,  who  is  president  of  the  Independent 
Bankers  from  the  12th  District.  He  testified  before.  He  has  asked 
to  testify  again. 

They  were  consistent.  They  want  first,  last,  and  always  to  put 
this  business  in  the  hands  of  the  Justice  Department  with  an  abeolute 
veto.  That  is  what  they  want — an  absolute  veto  for  the  Justice 
Department.     That  b  their  viewpoint. 

But  that  is  the  history,  and,  as  I  say,  anybody  can  change  his  mind 
if  he  wants  to,  but  that  is  what  we  have  done  in  the  past. 

The  Chair  recognizes  the  Senator  from  Utah. 

Senator  Bennett.  Mr.  Chairman,  I  made  a  few  notes  as  this 
discussion  has  gone  along,  but  I  think  they  would  tend  to  take  the 
record  off  of  this  very  clear  central  path  that  has  been  followed. 
And  ^ce  I  agree  so  thorou^ly  with  the  chairman  aod  with  the 
position  of  the  Chairman  of  the  Federal  Reserve  Board,  I  do  not 
think  I  am  going  to  follow  l^ese  rabbits  out  into  the  brush,  so  to 
speak. 

But  I  would  like  to  put  into  the  record  at  this  point  a  statement  on 
competition  amoi^  banks  which  was  contained  in  a  statement  made 
by  tne  chairman  on  the  fioor  of  the  Senate  on  May  3,  1965.    It  is 

6 art  of  a  letter  he  wrote  to  Mr.  Ralph  L.  Zaun,  of  the  Independent 
ankers  Association,  and  he  is  quotiiig  from  the  report  of  this  com- 
mittee in  reporting  out  the  Bonk  Mei^er  Act  in  185d.  This  is  his 
statement  on  competition. 

Vigorous  competition  between  Btrong,  aggressive,  and  sound  banks  is  highly 
desirable;  lack  of  competition,  restraints  on  competition,  and  monopolistic 
practices  are  undesirable.  Competitioa  in  banking  takes  maujr  forma — competi- 
tion for  deposits  by  individuals  and  corporations  and  by  persorkal  and  business 
depositors;  competition  for  individual,  business,  and  governmental  loans;  compe- 
tition for  services  of  various  sorts.    Competition  for  deposits  increases  the  amounta 


available  for  loans  for  the  development  and  growth  of  the  Nation's  industry  and 
commerce.  Competitioa  for  loans  gives  the  borrowers  better  terms  and  better 
service  and  furthers  the  development  of  industry  and  commerce.  Vujorous 
competition  in  bankingstimulatee  competition  in  the  entire  economy,  in  industry, 
commerce,  and  trade.  There  is  no  question  that  competition  is  desirable  in  banking, 
and  that  competitive  factors  should  be  considered  in  all  aspects  of  the  super- 
vision and  regulation  of  banks. 

As  I  read  that,  this  indicates  that  in  the  opinion  of  the  chairman 
them  are  many  varieties  of  competition  between  banks,  and  competition 
between  banks  is  not  limited  as  it  is  in  many  businesses  to  competition 
in  sales — competition  between  banks  is  more  intricate.  He  did  not 
have  anythii^  to  say  about  competition  between  banks  and  savings 
and  loans  and  other  lending  agencies. 

The  Senator  from  Wisconsin  raised  the  question  of  the  necessity  for 
small  business  loans  on  the  theory  that  the  hanks  were  fatting  and 
that  if  the  banks  were  doing  their  job  there  would  be  no  need  for  a 
Small  Business  Administration  to  make  loans.  And  the  Governor's 
reply  was  that  this  gets  into  the  question  of  risk  and  the  question  of 
credit  judgment. 

Mr.  Martin,  do  you  have  any  idea  of  the  percentage  of  the  total 
loans  that  is  made  by  the  Small  Business  Adminbtration?  How 
nearly  does  the  commercial  banking  structure  fill  the  loan  need  of  the 
coimtry?     Is  it  99  percent?     Ninety-five  percent? 

Mr,  Martin.  It  is  a  very  high  percent^e.  I  do  not  have  the 
figure. 
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Senator  Fboxuirk.  I  think  it  is  about  99  percent.  I  think  SBA 
has  made  loans  of  the  number  of  about  25,000  to  30,000  in  the  last  10 
years,  although  there  are  4,500,000  small  business.  So  oaly  1  out  of 
200  has  gotten  a  loan  from  the  SBA. 

Senator  Bennett.  Can  we  assume  only  1  out  of  200  has  failed  to  get 
satisfactory  credit  support  from  the  bankers? 

Seoator  FROXH1B&.  Oh,  do;  I  do  not  think  that  follows. 

The  Chairman.  Well,  can  we  put  in  the  record  that  no  commercial 
bank  has  asked  ub  to  pay  oS  baa  debt  losses,  but  the  Small  Business 
Administration  has  charged  to  the  Government  $144  million  of  bad 
debt  losses.     Would  that  be  some  indication  of  what  is  going  on? 

Senator  Bennett.  I  am  reminded  many  of  the  SBA  loans  have 
bank  participation,  so  it  is  a  question  of  spreading  the  risk  rather  than 
rejecting  it  entirely. 

I  was  interested  in  the  comment  of  the  Senator  from  Wisconsin 
about  the  fact  that  we  went  a  long  time  in  Washington  without  any 
new  banks.  I  wiU  ask  the  Chairman  this  question.  Do  you  think, 
during  those  years,  that  the  services  of  the  banking  industry  in  Wash- 
ii^ton  prc^esaivdh'  declined  until  we  actually  needed  a  new  hank? 

Mr.  Mabtin.  Well,  I  have  not  m&de  a  detailed  study  of  it,  but  I 
am  quite  confident  in  my  own  mind  that  the  hanking  services  in 
Washington  have  been  very  satisfactorily  filled  during  the  time  I  have 
been  here. 

Senator  Bennett.  We  have  a  branching  situation  in  Washineton. 
It  would  be  interesting  to  go  back  over  this  period  of  time  and  see 
how  many  banking  facdities  were  available,  bow  they  have  grown  in 
number,  even  though  in  most  cases — all  cases  I  guess — they  represent 
an  increase  in  branches  rather  than  an  increase  in  parent  corporations. 

Senator  Fboxmire.  I  just  have  that  old  Brandelsian  irrational 
love  of  independent  busmeas  and  small  business,  and  I  like  to  see 
independent  banks  develop  rather  than  branches  wherever  possible. 
I  refuize  that  you  could  make  a  strong  case  for  monopoly  or  for  semi- 
monopoly  or  for  duopoly,  oHgopoly,  whatever  you  want  to  call  it. 
I  prefer,  however,  to  nave  as  much  iiidependenc«  as  possible  and  as 
much  competition. 

And  maybe  it  is  irrational,  maybe  it  is  not  economic  even,  but  I 
wanted  to  dramatize  the  fact  that  there  has  not  been  the  kind  of 
growth  and  e^ansion  in  the  number  of  banking  institutions. 

I  think  you  can  make  a  strong  case,  as  you  are  making,  that  perhaps 
from  a  strictly  economic  standpoint  the  community  has  not  suffered 
very  greatly.  But  from  a  social  standpoint  I  think  it  would  be  far 
better  if  we  had  more  banks. 

The  Cbairuan.  Well,  the  Chair  would  like  to  say  he  used  to  share 
that  viewpoint,  a  great  admiration  for  the  small  banks,  50  years  ago, 
and  he  still  admires  small  independent  banks  and  thinks  there  is  a 
place  for  them. 

Senator  Bennett.  I  have  no  other  comment,  Mr.  Chairman. 

The  Chairman.  The  Senator  from  Illinois. 

Senator  Douglas.  Mr.  Martin,  I  regret  presence  at  another  com- 
mittee prevented  me  from  hearing  your  statement.  But  I  have  read 
the  text. 

I  would  like  to  ask  if  the  testimony  which  you  have  given  and  the 
attitude  which  you  adopt  constitute  your  personal  views  or  the  atti- 
t  ude  of  the  Federal  Reserve  Board. 
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Mr.  Martin.  The  attitude  of  the  Federal  Reserve  Board. 

Senator  Douglas.  This  was  taken  at  a  meetiDg  of  the  Board? 

Mr.  Martin.  At  a  meeting  of  the  Board,  ar. 

Senator  Douglas.  What  was  the  vote? 

Mr.  Martin.  The  vote  was  unanimous. 

Senator  Douglas.  The  vote  was  unanimous? 

In  the  case  of  the  merger  of  Manufacturers  Trust  and  Hanover, 
was  that  decided  by  vote  of  the  Board? 

Mr.  Martin.  By  a  vote  of  the  Board.     The  vote  was  4  to  2. 

Senator  Douglas.  Four  to  two? 

Mr.  Martin.  Four  to  two,  sir. 

Senator  Douglas.  Do  you  want  to  state  for  the  record  those  who 
voted  aflirmativelr  and  those  who  voted  negatively? 

Mr.  Martin.  The  two  dissenters  were  Governor  King  and  Governor 
Robertson. 

Senator  Douglas.  There  are  seven  members  of  the  Board.  Did 
one  member 

Mr.  Martin.  One  member  absent.  George  Mitchell  had  just  be- 
come a  member  of  the  Board  but  had  not  yet  oeen  able  to  participate. 

Senator  Douglas.  One  of  the  eminent  members  of  your  Board, 
Mr.  Robertson,  has  been  advocating  there  should  be  a  centralization 
of  the  examining  functions.  At  present,  as  I  understand  it,  the 
Comptroller  of  the  Currency  exarames  national  banks,  you  examine 
State  banks  which  are  members  of  the  Federal  Reserve  System,  and 
FDIC  examines  State  banks  that  are  insured  but  not  members  of 
the  Federal  Reserve  System.     Is  that  correct? 

Mr.  Martin.  That  is  correct. 

Senator  Douglas.  Now,  there  are  proposals  that  these  functions 
be  concentrated  in  one  examining  body.  If  this  were  to  be  done, 
would  you  favor  centralization  of  the  approval  of  mergers  on  the 
banking  end? 

Mr.  Martin.  Yes,  I  would  think  so.  If  you  had  an  independent 
banking;  commission  such  as  he  suggests,  I  would  think  this  would  be 
somethmg  that  could  be  included  m  that. 

Senator  Douglas.  And  you  would  be  willing  to  cede  the  power  of 
the  Federal  Reserve  and  confine  yourselves  to  regulation  of  the  money 
supply?     Is  this  right? 

Mr.  Martin.  Assuming  that  this  commission  were  set  up  by  the 
Congress ;  yes. 

Senator  Douglas.  Yes,  I  understand.  And  was  not  the  Federal 
Reserve  Board? 

Mr.  Martin.  What? 

SenHt.or  Douglas.  And  was  not  the  Federal  Reserve  Board? 

Mr.  Martin.  And  was  not  the  Federal  Reserve  Board. 

Senator  Douglas.  You  would  be  very  glad  to  rid  yourselves  of 
the  matter  of  examinations  and  of  regulation  of  mergers? 

Mr.  Martin.  That  is  not  a  Board  position  as  such. 

Seiiiit'Or  Douglas.  Oh,  I  see. 

Mr.  Martin.  Governor  Robertson  has  advocated  that. 

Senator  Douglas.  What  is  your  position  on  that? 

Mv.  Martin.  My  position  is  still  up  in  the  uir,  so  to  speak. 

Senator  Douglas.  Oh,  I  see.     How  far  up  in  the  uir? 

Mr.  Martin.  Quite  a  distance. 

SeiLitoi-  Douglas.  Quite  a  distance?     As  high  as  the  fence? 
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Mr.  Martin.  Yes.    Higher  than  that. 

Senator  Dodolas.  And  sitting  on  eacli  side  of  it? 

Mr.  Martin.  And  sitting  on  each  side  of  it. 

Senator  Douqlas.  Mr.  Chairman,  I  was  interested  in  your  state- 
ment of  the  history  of  the  1960  act.  With  your  permission,  I  would 
like  to  include  supplemental  views  submitted  at  that  time  by  four 
members,  Mr.  Proxmire,  Mr.  Clark,  Mr.  Muskie,  and  myself.  They 
are  found  on  pages  26  to  29,  inclusive,  of  the  report  of  the  committee, 
in  which  we  say  we  would  have  preferred  to  have  given  the  Attorney 
General  even  more  influence  to  stop  bank  mergers  when  in  his  judg- 
ment competition  might  be  substantially  r&duced.  And  while  I 
beheve  there  was  not  a  rollcaU  on  the  measure,  there  were  some  of 
us  who  differed  from  the  position  taken  by  our  distinguished  chiiirman. 

The  Chairman.  If  I  might  say  so  at  that  point,  the  Senator  indi- 
cated there  was  a  difference  of  opinion  there  and  iie  offered  the  opinion 
that  the  Senator  from  Wisconsin  probably  supported  the  amendment 
proposed  by  Senator  O'Mahoney  on  the  floor.  But  then  when  we 
came  to  final  passage  of  the  biD  all  the  Members  of  the  Senate  took 
the  same  position  that  Chairman  Celler  did  on  the  House  side — "We 
need  a  bank  merger  bill."  Some  added,  "This  doesn't  go  as  far  as 
we'd  like  to  go  but  we'll  go  for  this." 

Senator  Douolab.  Well,  I  merely  wanted  to  complete  the  historical 
record  by  asking  that  these  pages  be  included.  Has  that  been 
granted? 

The  Chairman.  Yea. 

Senator  Douolab.  Thank  you. 

(The  supplemental  views  referred  to  follow  (S.  Kept  196  appears  at 
p.247):j 

ScnT-EMENTAL  Views  ( 


with  bank  mergers  in  both  .    .  .  ^ _ ._ , 

however,  markedly  deficient  because  antitrust  factors  were  not  givcD  sufficieut 
weight  and  the  Deparrment  of  Justice  was  not  given  a  voice  in  dealing  with 
mergers.  Before  reporting  this  year's  bank  merger  bill,  however,  the  committee 
■mended  it  to  give  the  Attorney  General  the  chance  to  be  hoard  in  all  bank 
merger  cases.  Thus,  S.  1062,  as  amended  and  reported  by  the  committee,  makes 
s  real  Bt«p  forward. 

We  would  have  preferred  to  have  given  the  Attorney  General  even  more  in- 
fluence to  atop  bank  mergers  when,  in  his  judgment,  competition  might  be  sub- 
stantially reduced.  Under  the  committee  bill,  however,  he  can  nt  least  spotlight 
the  issue  and  force  the  Federal  banking  agencies  to  take  his  position  iato  account. 

It  is  proper  for  the  bill  to  require  the  tliree  Federal  banking  agencies  to  pass  on 
bonk  mergers  within  their  retyective  spheres  of  operation.  Thus,  prior  consent 
would  be  necessary  from  the  Comptroller  of  the  Currency  if  the  continuing  bank 
is  a  national  bank;  the  Federal  Reserve  Bosjd  if  the  continuing  banic  is  a  State 
Iwnk  and  a  member  of  the  Reserve  System;  and  the  Federal  Deposit  Insurance 
Corporation  if  the  continuing  bank  is  a  nonmembcr  insured  State  bank.  Similarly, 
we  favor  the  provision  of  the  bill  roquirina  the  three  banking  agencies  to  consider 
the  banking  factors  of  each  merger  as  set  forth  in  section  6  of  the  Federal  Deposit 
Insurance  Act.  These  agencies  should  initially  process  the  propos<'d  mergers  of 
banks,  which  are  already  within  their  respective  examining  jurisdictions,  and 
examine  the  banking  aspects  of  each  transaction. 

But  granting  authority  to  the  three  Federal  banking  agencies  to  approve  or 
disapprove  mergers,  without  at  least  giving  a  voice  to  the  Dopartmeit  of  Justice, 
is  not  enough  to  assure  that  competitive  factors  will  be  given  sufficient  weight. 
The  main  purpose  of  the  examining  functions  of  the  banking  agencies  is  to  assure 
the  financial  health  of  the  banks  for  the  protection  of  depositors.     Obviously 
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if  a  bEuk  bos  less  competition,  it  con  more  easily  keep  iteeU  financially  healthy,  but 
this  may  be  done  at  the  expense  of  the  public,  which  depends  on  competition  to 
keep  charges  low  and  to  provide  for  an  adequate  development  of  new  businesses. 
The  Federal  baaking  agencies  have  apparently  worried  very  little  about  the 
increasinK  number  of  bank  mergers.     Only  after  the  House  passed  the  CMler  Ull 


in  the  bill  n^rted  by  the  committee,  but  the  committee  has  also  given  a  voice 
to  the  Department  of  Justice. 

Aside  from  a  lack  of  leadership  toward  stemming  the  receut  tide  of  bank  acquisi- 
tions, these  agencies  have  a  poor  record  of  disapproving  mergers  under  the  present 
laws. 

From  19&0  through  1958,  for  example,  the  OfBce  of  the  Comptroller  of  the  Cur- 
rency approved  731  bank  mergers  and  consolidations  Involving  in  respect  to  banks 
absorbecl  total  resources  of  approximately  Sll  billion.  During  the  period  from 
1950  to  May  1955,  that  Office  did  not  disapprove  a  single  merger  application  on 
the  basis  of  the  need  for  competition.  During  the  entire  9-year  period,  the  Comp- 
troller disapproved  only  22  mergers  because  of  such  reasons.  This  is  indicated 
in  the  following  table: 
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CuiTtncy,  datad  Mar.  1^  l«0. 


The  Federal  banking  agencies  plead  that  they  had  insufficient  legislative  criteria 
upon  which  to  base  disapproval  of  merzers.  But  their  bill,  and  their  testimony 
in  favor  of  it,  shows  only  too  clearly  that  they  have  very  little  feeling  for  the 
need  for  competition.  Tliat  is  why  giving  the  Attorney  General  a  voice  in  the 
matter  is  on  atisolute  necessity. 

The  Department  of  Justice  does  not  have  a  perfect  record  in  these  matters  by 
any  means.  But  it  is  less  influenced  by  the  banks  than  the  three  examining  bodies. 
There  is  a  pronounced  tendency  In  American  life  for  the  regulatory  bodies  whl^ 
are  set  up  to  protect  the  public  to  become  influenced  and  largely  controlled  by  the 
very  groups  which  they  were  created  to  regulate.  In  this  respect  there  is  nothing 
sacrosanct  about  the  Dank  regulatory  agencies.  We  are  not  certain  how  much 
attention  they  will  pay  to  the  opinions  of  the  Department  of  Justice  or  how 
vigorously  the  Department  itself  will  act.  But  there  will  be  at  least  a  greater 
chance  that  the  need  for  competition  will  be  stressed  than  was  provided  In  the  bill 
originally  sponsored  by  the  examining  agencies. 

The  control  of  bank  mergers  is  in  part  a  problem  of  preserving  competition. 
There  are  now  approximately  13,600  commercial  banks  in  this  countrv.  The  100 
largest  of  these  banks  control  approximately  46  percent  of  the  Nation's  total  bank 
aflsetfl,  and  more  than  48  percent  of  the  total  bank  deposits.  In  10  of  the  Nation's 
16  leading  financial  centers,  4  banks  own  more  than  80  percent  of  all  commercial 
assete.  Furthermore,  in  nine  of  these  financial  centers,  two  banks  own  more 
than  60  [)ercent  of  all  commercial  bank  assets.  Again  in  each  and  every  one  of 
the  161eading  financial  centers,  nsindicated  by  the  fallowing  table,  tlie  first  2  banks 
own  morethan40percent  of  nil  the  commercial  assets,  the  first  4l>anks,  60  percent. 
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Percentage  of  toiffll  ataelt  owned  by  Utrgeet  hanks  in  principal  financial  eenUre 
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Further  indications  of  the  den^e  of  concentration  in  banking  is  shown  in  the 
following  table  (CongresBional  Record,  Mar,  14,  1957,  p.  3317)  Bhowin^  as  of 
June  30,  1956,  the  proportioa  of  assets  for  each  of  54  cities  which  are  classified  as 
central  Beeerve  and  Reserve  cities  b;  first,  the  largest  commerolal  and  second,  the 
5  largest  commercial  banks. 

Ataelt  of  (f)  the  large*t  eommereial  bank,  and  (f)  the  5  largett  commercial  bank* 
at  percentaget  of  the  Mai  a*$et*  of  all  commercial  bank*  in  central  Reierve  and 
Reterve  eHiaa,  1968 
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The  rapidly  accelerating  trend  toward  bonk  mergers  has  been  a  major  develop- 
ment in  banking  over  the  past  8  yearn  and  is  partly  responsible  for  the  ooncenlnir 
tion  which  now  exists,  Aa  shown  by  the  followins  table,  in  the  period  1950 
through  1958,  some  1,330  of  the  Nation's  commerciaT  biajiks  have  disappeared  by 

way  of  mergers  and  consolidations; 
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Of  these  1,330  mergers  and  oonsolldations,  731  or  over  one-half  involved 
national  bank  transactions  approved  by  the  Comptroller  of  the  Cnrrcnoy.  Total 
resources  of  the  banks  abaorbrd  in  these  national  bank  mergers  amounted  to 
$11,303,140,733.  Another  601  mergers  InvolvinK  absorbed  assets  of  S15,I27,- 
366,052  were  approved  by  State  banliing  departments. 

As  the  banking  resources  of  the  various  cities  become  more  and  more  concen- 
trated with  these  banks  closely  affiliated  by  directorates  or  otherwise  with  local 
business  companies,  the  more  difficult  it  will  be  for  competing  concerns  to  get  the 
credit  which  they  need  to  compete.  Financial  concentration,  therefore,  also 
promotefl  a  greater  degree  of  industrial  concentration.  Since  we  believe  that 
competition  has  great  positive  virtues,  both  economically  and  socially,  and  that 
the  increasing  concentration  in  finance  and  industry  is  dangerous  to  our  society, 
we  naturally  favor  a  stronger  bill  than  the  examining  and  regulatory  agencies 
originally  proposed. 

IreviouB  bank  merger  legislation  approved  by  this  committee  and  passed  by 
the  8enat«  would  have  given  the  baiucing  agencies  discretionary  authority  ti> 
consult  with  the  Attorney  General.  We  agree  with  the  testimony  of  the  Depart- 
ment of  Justice  that  the  agencies  should  consult  the  Attorney  General  in  every 
instance  so  tliat  the  enforcement  of  the  statute  shall  be  uniform  and  in  line  with 
the  enforcement  of  the  other  antitrust  laws.  While  we  would  have  preferred  to 
have  given  the  Attorney  General  even  more  influence  to  stop  mergers  when  he 
thought  competition  might  be  tubftanlially  lessened,  the  hill  amended  by  the 
committee  is  a  vast  improvement  over  previous  legislation  which  only  permitted 
participation  of  the  Department  of  Justice  when  desired  by  the  banking  agencies. 

But  WB  wish  to  add  a  word  of  caution  to  the  Federal  Reserve  Board,  the  Comp- 
troller of  the  Currency,  and  the  FDIC.  Their  acts  will  be  closely  scrutiniaed  by 
Congress  and  the  country,  and,  if  it  should  appear  that  they  continue  to  disregard 
the  need  for  competition  in  banking,  then  at  least  some  Members  of  Congress 
will  urge  that  stronger  powers  be  provided  to  the  Department  of  Justice. 

PArL  H.  DovgulO. 
Joseph  B.  Clabk. 
William  Proxmirc. 
Edmund  S.  Mubkie. 

The  Chairman.  In  order  to  give  the  background  of  my  bill,  I  will 

Elace  in  the  record,  without  objection,  at  the  conclusion  of  these 
eariugs,  this  committee's  report  in  1959  and  the  House  Banking 
and  Currency  ('omuiittee  report  in  1960.  {See  pp.  247,  43,  and  277.) 
I  will  also  place  in  the  record  e.vcerpts  from  the  debates  on  the  bill  in 
the  Senate  and  House  at  the  time  the  act  was  passed  (pp.  295, 299  ff). 
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In  addition,  there  will  be  placed  in  the  record  copies  of  the  Supreme 
Court's  opiaioas  in  the  Philadelphia  and  Lexington,  Kentitcky,  cases 
(pp.  355  and  430)  and  excerpts  from  several  District  Court  opinions 
^p.  446,  455,  45  9,  and  463}  together  with  several  statements  I  made 
in  connection  with  those  decisions  and  several  statements  I  have 
made  concerning  S.  1698  (pp.  36,  37,  and  308  S.). 

In  addition,  there  will  be  placed  in  the  record  a  brief  outline  of  the 
legislative  history  of  section  7  of  the  Clayton  Act,  prepared  by  the 
staff,  and  resolutions  from  State  and  National  banking  oi^anizations 
concerning  S.  1698  (pp.  324  and  231  ff.}. 

Senator  Douglas.  Have  you  studied  the  history  of  bank  mergers 
in  Great  Britain,  Mr.  Martin? 

Mr.  Martin,  No,  I  have  not,  Senator. 

Senator  Douglas.  Well,  you  know,  of  course,  that  five  banks 
virtufUW  control  the  banking  business  in  Great  Britain? 

Mr.  Martin.  I  do. 

Senator  Douglas,  Have  you  read  Walter  Bagehot's  "Lombard 
Street"? 

Mr.  Martin.  I  have. 

Senator  Douglas,  At  the  time  Bagehot  wrote  "Lombard  Street," 
he  spoke  of  the  lai^  number  of  country  bankers.  These  country 
bankers  have  now  virtually  disappeared,  and  they  have  merged  into 
the  five  big  banks  and  became  branch  managers  or  what  not.  Gil- 
lick's,  for  instance,  went  into  one  of  the  big  banks.     I  forget  which. 

And  I  remember  talking  a  few  years  ago  with  a  very  eminent  student 
of  banking  procedure  in  England,  who  was  in  no  sense  a  radical,  and 
I  asked  hi^  if  he  thought  this  had  been  a  good  development.  And  he 
said  "No";  that  it  had  concentrated  the  lending  function  in  a  rela- 
tively small  number  of  banks.  The  result  had  been  that  small 
business  was  not  able  to  get  loans  as  readily  as  big  companies. 

I  said,  "Well,  how  did  it  happen?" 

"Well,"  he  said,  "we  woke  up  after  World  War  I  to  discover  that 
the  mei^er  and  consoUdation  process  had  taken  effect.  It  was  ir- 
reversible. We  couldn't  do  anything  about  it  so  we  have  had  to  live 
with  it." 

So  that  ia  evidence  No.  1. 

Now,  have  you  studied  the  situation  in  Canada  at  all? 

Mr.  Martin.  I  have  not  studied  either  the  United  Kingdom  or 
Canada  carefully  recently.  I  have  been  in  both  countries,  and  at  one 
time  I  wrote  a  paper  on  the  Bank  of  Canada  when  it  was  being 
founded.    I  know  their  situation. 

Senator  Douglas.  That  is  a  national  bank? 

Mr.  Martin.  Yes. 

Senator  DouGLAa.  I  have  studied  it  even  less,  probably,  than  you 
have,  Mr.  Martin,  but  when  I  did  look  at  the  situation  some  years  ago, 
as  I  remember,  the  lending  function  was  largely  dominated  by  two 
banks,  the  Bank  of  Montreal  and — what  is  the  other  big  one? 

Mr.  Martin.  Royal  Bank  of  Canada? 

Senator  Douglas.  The  Royal  Bank.  Do  you  know  what  effect 
this  consolidation  of  banking  functions  has  baa  upon  the  structure  of 
business  in  Canada? 

Mr.  Martin.  I  would  hesitate  to  express 

Senator  Douglas.  You  ought  to  go  into  these  issues,  Mr.  Martin, 
or  have  some  of  your  staff  go  into  them.     I  think  you  will  find  Canada 
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has  probably  the  greatest  concentration  of  industry  of  any  country. 
Tbej  will  have  monopoly  or  duopoly  in  virtually  every  major  indosby . 

And  I  have  talked  with  Canadian  businessmra  and  Canadian 
bankers,  and  they  tell  me  that  this  is  because  the  banking  fimction  is 
concentrated,  and  the  branches  of  the  two  big  banks  do  not  want  to 
lend  to  small  business,  that  the  loans  are  made  by  the  central  authori- 
ties in  Montreal.  I  think  both  of  them  are  in  Montreal.  They  make 
the  decisions.  And,  as  a  result  there  is  a  virtual  monopoly.  There 
may  be  other  factors. 

Canada  probably  has  the  Merest  concentration  of  industry  of  any 
major  country  in  the  Western  World. 

And  these  considerations  sometimes,  as  the  Senator  &om  Wisconsin 
indicated  in  his  statistical  table,  don't  weigh  very  heavily  upon  the 
regulatory  bodies,  whereas  the  courts,  which  have  a  long  record  of 
d^ing  with  the  Sherman  Act,  find  this  rather  familiar  groond  and 
are  more  ready  to  explore  competition. 

And  I  may  say,  on  the  question  of  competition  versus  monopoly, 
as  the  Senator  from  Wtsconsm  indicated,  these  are  not  terms  into 
which  you  can  classify  banks  or  business  concerns  as  being  competitive 
or  monopolistic.  Occasionally  you  can  do  this.  But  these  are  the 
extremes  of  a  spectrum  of  intermediate  cases.  In  some  cases  there  is 
complete  monopoly. 

And  I  frankly  want  to  say  that  I  think  Mr.  Saxon  has  frequently 
rendered  very  good  judgment  and  good  service  in  putting  nationaJ 
banks  into  communities  where  there  has  been  a  State  bankiDg 
monopoly. 

But  wnat  you  run  through  is  a  spectrum  in  which  you  can  have 
duopoly,  control  by  two,  or  triopoly,  or  quadopoly,  or  oligopoly,  con- 
trol by  a  relatively  few.  Yet  these  are  all  departures  m>m  piure 
competition. 

The  theory  of  pure  competition  is  that  there  are  so  many  concerns 
that  output  of  any  one  enterprise  has  no  effect  on  price.  We  can't 
apply  that  to  bankii^.  But  there  is  a  difference  as  to  how  far  you 
move  in  the  spectrum  toward  monopoly  and  how  far  you  move  toward 
competition. 

And  it  is  this  difficult  intermediate  field  that  puzzles  us  and  puzzles 
you,  and  I  think  the  figures  seem  to  indicate  tnat  on  the  whole  t^e 
FDIC  and  the  Comptroller,  yes  even  the  Federal  Reserve  Board, 
tend  to  resolve  most  of  these  aifficulties  in  favor  of  mergers  and  that 
the  courts  do  not  adopt  quite  the  same  attitude. 

In  any  event,  Mr.  Chairman,  I  think  you  have  raised  a  vetr  im- 
portant issue.     I  think  these  various  aspects  need  to  be  consiaered. 

The  Chairman.  The  chau-man  hopes  tiiat  Chairman  Marthi  will 
consider  it.  A  great  statesman,  Edmund  Burke,  said  nations  do  not 
learn  by  experience.  If  there  Is  anything  in  Great  Britain  that  will 
help  us,  I  would  be  glad  to  know  about  it. 

At  the  present  time  I  think  they  are  outdoing  us  in  the  trend  to 
socialism.  They  don't  have  any  10th  amendment  in  a  written  con- 
stitution that  says  that  powers  not  delegated  to  the  Federal  Govern- 
ment are  reserved  to  the  States  and  the  people  thereof.  It's  all 
National  Government.  The  Bank  of  England  is  a  national  bank. 
All  the  banks  are  controlled  by  that  bank. 

We  have  nearly  14,000  banks,  and  about  twice  as  many  State 
banks  as  we  have  National  banks. 
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I  can't  quite  see  the  analc^  between  banks  in  that  form  of  govern- 
ment over  there  being  coDscuidated  and  the  possibihty  that,  if  we  do 
pass  my  bili,  8,000  or  9,000  State  banks  are  going  to  be  put  out  of 
commission  and  virtuaUy  you  will  wind  up  with  5  ban^,  1  in 
New  York,  I  in  Chicago,  1  in  San  Francisco,  and— well,  let's  put 

Senator  Bbnnbtt.  Houston? 

The  Chairman.  Out  there  somewhere. 

But,_  at  any  rate,  I  think  I  woiJd  like  to  have  these  studies.  I 
just  think  there  happen  to  be  some  very  material  differences  between 
the  forms  of  government  we  have,  .^d  one  of  them  is  they  have 
no  antitrust  laws  in  Great  Britain. 

Senator  Oottglas.  That  is  true. 

The  Chaibuan.  Thty  advocate  cartels.  The  Government  advo- 
cates them.     The  board  of  trade  advocates  them. 

Senator  Douolab.  Not  quite;  they  tolerate  them. 

The  Chai&man.  Well,  it  is  a  big  subject.  Now,  there  cannot  be 
any  question  about  this  fact:  Successfully  functioning  banks  are  now 
essential  to  our  economy. 

Sffliator  DonoLAs.  Yes. 

The  Chairman.  And  our  objective  is  to  have  the  best  laws  under 
which  they  can  function  the  most  effectively  in  providing  credit  where 
credit  is  needed  and  for  expansion  of  our  business,  because,  as  Alex- 
ander Hamilton  said  years  a^o,  you  can't  expand  the  economy  of  any 
nation  unless  you  have  some  mstitution  that  will  gather  up  the  savings 
of  the  people  and  put  them  to  work. 

And  that  is  the  essence  of  our  banking  system. 

There  was  a  Uttle  bank  where  I  used  to  live — a  $50,000  bank. 
It  migltt  wither  on  the  vine  for  a  long  time.  Some  banks  have  made 
it  mi^ty  well.  But  I  would  say  off  and  on  about  half  of  them  have 
been  prosperous  and  the  other  half  are  glad  when  somebody  comes 
along  and  says,  "Wouldn't  you  like  to  mei^e?  We  are  doing  a  little 
better  than  you  are,  and  we  will  carry  you  over  the  hiunp." 

Senator  Proxmire.  Will  the  Senator  yield  very  briefly? 

The  Chairman.  Yes, 

Senator  Proxmire.  I  would  like  to  ask:  Is  it  possible,  Governor 
Martin,  to  indicate  now — or,  if  not  now,  for  the  record — in  how  many 
of  the  142  appIicaUons  you  received  an  adverse  or  the  strongest 
adverse  dassmcation  from  the  Attorney  General?  How  many  of 
these  were  approved?  And  in  how  many  of  the  17  that  were  denied 
did  Tou  receive  that  strongly  adverse  recommendation? 

Mr.  Martin.  We  will  go  over  the  list  and  give  it  to  you,  Senator. 

Senator  Proxmire.  Thank  you. 

(The  information  requested  follows:) 
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Schedule  I. — Appliralions  approved  and  denied  by  the  Board  under  the  Bank 
Merger  A cl  from  May  IH,  i960,  U>  May  £0,  UIHS,  witk  retpeel  Co  which  the  Board 
received  -o  ttrongly  '  advemr  report  on  competilive  factors  from  the  De.putlment  of 
Justice  *  (figures  shown  for  each  bank  are  total  depoiiU,  in  thousands) 


Peoples    Trust    Co,    of    WyomlssliiB.    1 

Wfomiuliic,  Pb.  (!41.394J. 
City  Bank  A^Tnut  Co,  ol  Roadlai:.  Reading, 

Fs.  (UlTOE). 
Clttnos  Fidelity  Bsnk  di  Trust  Co.,  Lou 

vllle.  Ky.  (KW.OIS). 
Bank  ol  LouisvlUe,  Loulirill?,  Ey,>  ($23,98..,. 
Depoall  Oiurani}'  Bank  A  Tnm  Co..  lact- 

BOD.  MI33.  lUIOfim. 
Ranklii    Caunty    Bank,    Brandon,    I 

(H.SOl). 
Cltiiuns  FiacUly  Bank  4  Trust  Co.,  Louts- 

vtll6.  Ky.  (tai3,«(i2). 
Bank  OF  LoulsvillB,  LoulsvUla.  Ky.' |(lB.3aa). 
Linden  Trust  Co.,  Linden,  N.J.  ($32,eM)   . 
Untoa  County  Trust  Co.,  EllEabelh,  N.J 

Marine  Mfdland  Tniat  Co.  ot  Soulhem  N'ei 

York,  Elralra,  N.Y.  (tW2,Ml). 
First  Nuttanal  Bank  &  Trust  Co..  Uhocs, 

N.Y.  (t23,5»). 
Stale  Street  Bank  &   Trust  Co.,   Boston, 

Mass.  (au.75i>. 
Rockland- Atlas  Nattonal  Bank  of  Buj 

Boston,  MwB.  (¥102,383). 
Gloucester  Safe  I>epo«il  A  Trasl  Co..  ( 

The  Cape  Ann  Naliiinal  Bank  ol  l}lauce 

Olouonlw,  Mhis.  iK,30;). 
United  CBllfomia  Bank,  Loa  Angele!>.  Calll. 


Cotpotatton 


.    Ok.   H.1900 
.    1I,IM1 


Dauphin  Deposit  Trust  Co,  I 


tajsm. 


X  Co..  nun 


(H  7.7 18!. 
etale    Bank    of    Albany.    Albany,    N.Y. 

(e53,73»). 
Tbe  Fort  Plain  National  Bunk,  Fort  Plain, 

S.Y.{t7MTI. 
Manufacturers  Trust  Co.,  New  York,  N,Y, 

(«3.«4,S1I). 
The    Hanover    Bank.    New    York.    N.Y. 

(tl,8SS,72l). 
City  Trust  Co.,  Brldeeport,  Conn.  (|IM,B«W 
Th'  Witst  Side   Bauk,   Bridgeport.  Conn, 

rtCo.,New 


irTork  Ti 

York,  N'.Y'.  (13,801^66) 

Lorn  Island  Trust  Co.,  i 
(flQI.Ml). 


The  Chaw  Manhattan 
N.Y.  <I8,3'J3.00D). 

Hempatead.  Bank,  I 
(»7S,000). 

The   CooplM  T 


.^..^.     ........      (*13,ai2). 

The  Spring  lake  State  Bank,  Spring 


Mich.  |: 


,110). 


ik.  Asliur 


July   12.1961    . 
Sept.   0.ie61    . 


Oarileu  City.  N.Y 
New  York. 


The  Central  Jertey  Bank*  '^1111  Co..  FroP- 
hold,  N.J.  (I7(IJiaO).  _       „  „ 

Peoples  Cnlon  Bank  &  Trail  Co.,  McKw! 
pott.  Pa.  (tl033«).  ,  .     „ 

The    Bank    of    OlaBJport,    OlasBporl.    Pb 

mion  Ttu-'l  Co.  or  Maryland,  Balllmorf 

The  Liberty  BMk.  Easlon,  .\!d,  |»,5I8)-.. 

See  footoote*  at  end  ol  table,  pp.  i\-Sl. 
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Schedule  I. — Appliealions  approved  and  denied  by  the  Board  under  the  Bank 
Merger  Act  from  May  IS,  1960,  to  May  BO,  1966,  with  reepecl  to  which  the  Board 
received  a  Mron^y  '  adverse  report  on  competitive  factors  from  the  Department  of 
Justice^  {figures  shown  for  each  hank  are  total  deposits,  in  thousands) — Continued 


The  Countr  Trust  Co..  White  Plains,  N.Y. 


_.    JBtneslowu.    N.Y. 

(M»,718). 
Corner  State  Bank.  Clvmer,  N.V.  (M.Ml).- 
Add  Arbcr  Bank,  Ann  Arbor,  Mich.  ($m,SB2). 
The  DeiHT  Savings  Bulk,  Ueiter,  Mich. 

|M,3»). 
SUM    Bank    ot   Albany.    Albany,    N.Y. 

(UBI.IU). 
The    UmKUlla   National   Bank,   Unadllls, 

N.Y.  (16,207). 
Chemical  Bant  New  York  Trust  Co.,  New 

Ycrk,  N.Y.  l»,lgS,00O). 
Bank  oi  Rockvllle  Centre  Trust  Co.,  Rock- 

TUle  Centre.  N.Y.  (S«,(BS). 
WlUnlniton   Trust  Co.,    Wilmington,    Del, 

(MOtJSoS). 
Camden  offlc*  of  Baltimore  Traat  Co.,  Selby- 

lOle.  Del.  (t3.8t4.0OO). 
FHkUty-Phtladalphla  Tmst  Co..  Philadel- 
phia, Pa.  (tNe.lST). 
Uherty   Real  Estate  Bank  &   Tnut  Co., 

PhUadelphla.  Pa.  (114e.»M). 
Old  Kent  Bank  &  Trust  Co..  Grand  Rapid), 

Ukh.  aS40.Ta). 
Conununlt;  Sute  Bank,  UrandiUle,  Mich. 

(«1,274). 
Clly  Bank  A   Trust  Co..  Jackson,  Mleh. 


I,  Homi 


a,  (CM 


Cunden  Trust  Co..  Camden,  N,J.  (S!14,00n.. 
Uerchantville  NaUonal  Bank  A  Trust  Co., 

Slerchantrtlle  N.J,  (JIT.MO). 
Froiident  Tradesmena  Bank  &  Trust  Co., 

Philadelphia,  Pa.  ((807.369). 
Sreond    National    Bank    al    Philadelphia, 

Philadelphia.  Pa.  (»47,S16). 
SUle    Bank    of    Albany.    Albany,    N.Y. 

((441.377). 
The  Fbst  National  Bank  ol  Cairo,  Cairo, 

N.Y.  ((6.037). 
Wheeling    Dollar    Savings    &    Trust    Co., 

Wheeling.  W.  Va.  (SS6,M8). 
South  Wheeling  Bank  &  Trust  Co.,  Wheeling, 

W.  Va.  ((7,839). 
Vorthen  Bank  &  Trust  Co.,  Little  Rock, 

Ark,  ((108.380). 
Bank  al  Arkansas,  Little  Rock.  Ark.  (t6.inn).. 
Wells  Fargo  Bank,  San  Francisco.  Calif. 

(«JH3,000>. 
Bank  or  Amador  County,  Jackson,  C'lUr. 

(■I2.4RI). 

I   Trust   Co.,   Summit.   N.J. 


Ian.    14,1963 
Feb.    Mwa 


Dec     7. 1064 
Dm.  1S.1M4 


■  Competitive  factor  reports  classlflad 


Itive  factor  reports  classlfled  as  strongly  adverse  are  those  In  which  the  Department  of  Justic 

ttke  competitive  eRect  was,  Ibr  eiample,  strongly,  significantly,  or  substantially  adverse. 

nm  are  the  views  of  the  Comptroller  o(  the  Currency  and  the  Federal  Deposit  Insurance  Cor- 


>  I  dIOCient  applieslions  by  same  2  banks. 

■  This  report  on  compctltian  construed  as  lai 
Ccrparatkn]  statad  "*  *  *  it  Is  Impoinlble  to 
bankli^  betirs." 

(PooiDola  continued  ou  p.  61.) 


—  -le  Currency  ai 
.rongly,  signlflcantly,  or 
avonible  or  not  unlavorable. 

le  by  the  court;  howpvi 
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FOOTNOTEB  TO  BCHEDUI.B  I^CoDtlnDed 
>  Then  coueliatoM  oitMniiiinitly  nmnsd  by  ComfiaaOa  of  tbe  Camncr  Saxon  irbo  oooelnded  tbe 
T  Tmt  CuMpmf,  U.S.  District  Court  X.T,  May  IQ,  IBBS  (« 


miniiiiiBdallai  far  dlawonl  of  tbo  ntKtti'hj  tiba  lapvtlnc  nDcy'n 

"pot  nnlaTerable"  roport  aboold  not  ba  cmMmed  ■■  a  ncommea&tioo  far  appcorai  oi  id*  msria'  d;  tiw 

ScHEDULZ  II. —  TVnor  of  compeiiUve  factor  reports  Bubmitted  to  the  Board  in  conjuc- 
tion  with  applieaHon*  denied  bu  the  Board  from  May  13,  1960,  to  May  tO,  1965, 
not  inclitdea  in  tehedvU  I '  (fyjvret  shown  for  each  bank  are  totai  aeposilt,  in 
thoutanda) 


Denial  dan 

ins' 

"ST- 

aaoBCT 

Federal 

Oct.  24  ISM 
Jan.  lB,l«el 

NotimlaT- 

NotimfiT^ 

Unltad  c'alibmfa  Bank,  Loi  Aucelw.  Calif. 

VmH.CalU.  (M.ITS). 
Ur^C^^iani.  B«.k.  Lo.  An«d«.  C^. 

The  frln*N»tlonal  Bank  of  Vl»ta,Vlita, Calif. 
(tH^l). 

Tb.''nnt  'Ntfiond  Bank  of  Mount  ^ 
AnnapoUa,  Md.  (Ktl.OU). 

Inn.  2a  loss 
July  13.1M1 

Nov.  i.ata 

Dec.  ai96S 

Motontav- 

Unhrof. 
orable. 

do 

do 

do 

do 

do 

Untavo^ 

UnbTor- 
able. 

NotuntaT- 

Uobvor- 

Do. 

>  AlKObownarathBvlewBoltlieComptroilerofttieCurTeacyan ._ ,_.  _  __ 

tion.    Their  rppcrts  arc  qdI  clamiaed  u  nroiuly  ilgnincantly ,  or  subotsntlall}'  ulTtrw.  but  menij 
npdlDC  the  competitive  effect  to  be  unlBvorable  or  not  unlsvtirsble. 

Non.— The  report)  on  competitive  Isctcrt  provided  la 
DQdi«-theact,«ochrep<«ii  are  lobe  mBde  wll  bout  regard  lo ._.  — 

acency  respoDilble  for  pantnf  on  Ibe  particular  nterget  applicatloi. , ._ 

apCOTe  cr  dliapirove  the  appUcallon.    Thui,  an  advsae  odvlMry  report  should  not  be  ooDStrued  ai  a 
reoommendatlon  tor  dlsaptroval  of  the  merter  by  the  repcrtlni  acency  or  asendea. 

Seoator  Proxhire.  Then  the  other  pomt  I  would  like  to  bring  up, 
Mr,  Cbainnan,  is  this:  The  annual  report  of  the  Board  of  Goveroorg 
of  the  Federal  Reserve  System  has  a  very  excellent  concise  summary 
of  the  Manufacturers  Trust-Hanover  situation,  including  a  summary 
of  the  Attorney  General's  position  and  the  position  of  the  Board  of 
Governors.     It  is  two  pages.     1  hope  it  can  be  inserted  in  the  record. 
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The  Chaibman.  That  should  be  ia  the  record,  because  that  is  a 
classic&l  example  of  misdirected  Government  activity. 
(The  excerpt  above  referred  to  follows:) 

[From  OwlSOiAiiiuulBaportol  the  Board  of  Oommon  of  UMfedanl  Benn«  Sjitim,  IMl] 


^3» 

B>Dkliiioffli»a 

iQopmUon 

To  bB  op«r- 

8,B1H 

IX 

1         „ 

SwMMABT  RrpOBT  BT  Attobnbt  Gbnbbal  (Mat  19,  1961) 

V  approval  ie  granted,   Manufacturere  Trust  Company  will  merge  with  t 
Huiover  Buidt. 

There  are  numeroua  adverse  competitive  effects  which  would  result  ^om  the 
propoeed  consolidatioo.     They  include  the  following: 

1.  Local  markets  (New  York  City  and  the  New  York  Metropolitan  Area) 

(a)  The  deposit  and  loan  concentration  indices  In  New  York  City  are 
undidy  high. 

(1)  Five  banks  account  for: 

(a)  70.69  percent  of  demand  deposits. 

(b)  73.09  percent  of  commercial  and  industrial  loans. 

(c)  70.29  percent  of  total  deposits. 

(d)  72.24  percent  of  total  loans. 

(6)  Concentration  of  deposits  and  loans  in  New  York  City  will  be 
unduly  augmented  If  the  proposed  merger  is  consummated: 
(1)  Five  banks  will  account  for: 

(a)  76.02  percent  of  demand  deposits  (an  increase  of 

6.43  percent) . 

(b)  78.36  percent  of  commercial  and  industrial  loans 

(an  increase  of  6.27  percent). 

(c)  76.22  percent  of  total  deposits  (an  increase  of 

4.93  percent). 

(d)  77.19  percent  of  total  loans  (an  increase  of  4.96 

percent), 
(c)  Substantial  actual  and  potential  competition  between  the  merging 
banks  will  be  eliminated  in  at  least  the  following  services. 

(1)  Demand  deposits. 

(2)  Commercial  and  industrial  loans. 
2.  National  market 

(a)  Concentration  of  deposits,  loans,  and  capital  in  the  United  States 

as  a  whole  will  also  be  increased  if  the  proposed  merger  is 

consummated. 

This  proposed  merger  Is  but  the  latest  of  a  series  of  mergers  among  major  New 

York  City  banks  in  recent  years  which  have  eliminated  the  competition  between 

the  merginB  banks  and  substantially  increased  concentration   in  commercial 

banking  m  Uiat  leading  financial  center  of  the  nation.     The  proposed  merger  will 

eliminate  another  substantial  factor  in  competition,  eliminate  substantial  existina 

and  potential  competition  between  the  merging  banks,  increase  the  trend  toward 

oligopoly  in  commercial  banking,  and  further  adversely  affect  the  ability  of  the 

emalKT  banks  to  effectively  compete  unless  they  too  merge  or  consolidate  with 

.other  banks. 
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Basis  fob  Approval  by  Board  op  Governors  (September  6,   1961) 

Ab  of  December  31,  1960,  there  were  in  New  York  City  33  banks  oonducting 
a  general  commercial  banking  busineea;  they  operated  569  banking  offices  ana 
had  aggregate  deposite  of  approximately  $37.3  billion,  la  terms  of  depoeits, 
Manufactm'ers  Trust  Company  and  Hanover  Bank  were  the  fifth  and  eighth 
largest  of  the  commercial  banks;  they  held,  respectively,  9.3  per  cent  and  5.1  per 
cent  of  the  deposits  of  such  banks  and  21.1  per  cent  and  1,8  per  cent  of  commercial 
banking  offices.  The  propoaed  merger  would  combine  these  two  banks  to  form 
the  third  largest  commercial  bank  in  New  York  City,  which  would  hold  14.4  per 
cent  of  total  commercial  deposits  and  22.9  per  cent  of  commercial  banking  ofticee. 

While  banking  comparisons  on  a  national  basis  ore  in  general  less  significant 
than  local  or  regional  comparisons,  it  may  be  noted  that  in  terms  of  deposits 
Manufacturers  and  Hanover  ranked  sixth  and  fourteenth  among  all  commerical 
banks  of  the  country,  and  held  1,5  per  cent  and  .8  per  cent,  respectively,  of  the 
deposits  of  those  banks,  Tbe  total  deposits  of  the  22  commercial  banks  in  the 
United  States  having  deposits  of  $1  billion  or  more  aggregated  $6S.9  billion,  of 
which  Manufactuers  had  5.0  per  cent  and  Hanover  2,7  per  cent.  The  resulting 
bank  would  rank  fourth  in  size  nationally,  with  2,3  per  cent  of  deposits  of  all  com- 
mercial banks  and  7.8  per  cent  of  deposits  held  by  the  $1  billion  group. 

Although  Manufacturers  Trust  Company  has  many  large  accounts,  through  its 
widespread  branch  system  it  bss  long  emphasized  "retail  banking,"  that  is,  the 
serving  of  large  numbers  of  relatively  small  depositors  and  small  borrowers.  The 
business  of  Hanover  Bank  is  confined  almost  exclusively  to  bankfi  and  large 
corporate  customers,  and  it  is  characterized  as  a  "wholesale  bank."  The  com- 
bJDUig  of  these  two  generally  different  and  complementary  banking  functions  woidd 
serve  the  pubhc  interest  and  the  convenience  and  needs  of  the  community  through 
greater  opportunity  for  diversification  of  risks,  improved  speciahzation,  and 
broader  banking  services.  While  the  proposed  raeraer  would  increase  the  per- 
centage of  deposits  held  by  the  five  largest  commercial  banks  in  the  city  from  71.9 
per  cent  to  77.0  per  cent  and  the  offices  of  these  banks  from  73.5  per  cent  to  75,3 
per  cent,  this  is  more  than  offset  by  the  resulting  advantages.  The  continuing 
bank,  with  its  increased  diversification  and  larger  lending  limit,  would  be  able 
to  compete  more  effectively,  particularly  in  the  national  and  international  fields, 
with  the  two  largest  banks  in  New  York.  The  merger  would  tend  to  stimulate 
competition  without  significantly  affecting  the  number  or  competitive  strength  of 
alternative  sources  of  banking  services. 

Senator  Bennett.  Mr.  Chairman,  I  would  like  to  add  one  little  bit 
more  to  the  record.  This  is  from  the  hearings  in  1959,  the  statement 
of  Governor  Robertson  speaking  for  the  Federal  Reserve  Board, 
expressing  his  approval  of  the  legislation  that  was  before  us  at  that 
time. 

The  Chairman.  Well,  that  is  pertinent  and  that  may  be  entered 
in  the  record. 

(The  excerpt  from  the  1959  hearing  follows:) 

Mr.  Robertson.  Then  I  will  subject  myself  to  any  questions  that  you  would 
like  te  ask. 

First,  let  me  say  that  we  believe  there  is  a  real  need  for  legislation  to  curb 
bank  mergers  which  lessen  competition  to  a  degree  incompatible  with  the  public 
interest.  Hence,  we  are  in  complete  accord  with  the  objective  of  all  nine  bills 
pending  before  Congress  on  this  subject. 

Second,  we  believe  that  ever;  proposed  merger  of  insured  banks  should  be 
scrutinized  by  the  appropriate  Federal  supervisory  agency  before  it  is  consum- 
mated and  should  be  prohibited  until  approval  of  that  agency  is  received. 

Third,  we  believe  that  every  such  Federal  supervisory  agency  should  be  ex- 
plicitly required  to  consider  the  competitive  efftcfs  of  such  a  merger  along  with 
all  the  other  aspects  thereof. 

We  think  approval  should  not  be  given  unless  the  adverse  effects  of  a  lessening 
of  competition  are  outweighed  by  the  favorable  factors. 

And,  fourth,  we  believe  that  in  order  to  achieve  as  much  uniformity  as  possible 
in  weighing  the  competitive  factor,  without  disrupting  the  existing  jurisdictional 
pattern,  the  agency  having  jurisdiction  should  be  required  to  seek  the  views  of  the 
other  two  agencii'S  with  respect  to  this  factor  and  be  authorized  to  request  tlie 
opinion  of  the  Attorney  General  with  rcspi'Ct  to  that  qui'Stion. 
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As  we  Bee  it,  S.  1062  does  exactly  this,  and,  hence,  we  favor  its  enactment.  In 
(act,  we  favor  it  over  other  approaches  such  as  those  which  would  amend  the 
Clayton  Act,  because,  first,  it  provides  for  advance  approval  rather  than  an 
enforoement  proceeding  designed  either  to  enjoin  the  consummBtion  of  the  merger 
or  to  unscramble  an  accomnlished  merger.     Secondly,  it  requires  that  the  com- 

Ctitive  factor  be  scrutinized  carefully  without  making  the  decision  hinge  on  tjiat 
:tor  alone,  and  it  buttresses  the  acrutinjzation  by  requiring  that  Uie  agency  seek 
tlte  views  of  the  other  agencies  on  this  factor. 

The  Chairman.  Governor,  you  have  nothing  to  add  at  the  present 
time? 
Mr.  Mabtin.  Nothing  further,  sir. 
The  Chaibhan.  We  thank  jou  very  much. 
(The  articles  previously  referred  to  follow.) 

[From  the  Wall  Btrmt  Joumfa,  Ms;  S,  IMS] 

Brbaukq  Up  a  Bank:  Atteupt  bt  Kbntuckians  To  Unbcbamble  Mesobr 
AsouaES  Wide  iNTEaeaT — Shareholder,  Depositor  Woes  Vex  Lexington 
BiNK  as  It  Couplieb  in  Antitrust  Case — No  Sign  Over  the  Front  Door 

(By  James  P.  Gannon) 

Lexinqton,  Kt.^ — The  biggest  bank  in  town  here  is  suffering  a  sort  of  financial 
Mhisophrenia.     It's  trying  to  split  itself  in  two. 

The  split-up  Bt«mB  from  a  ^ear-old  U.S.  Su^me  Court  ruUng  that  the  1961 
merger  of  Lexington's  First  National  Bank  &  Trust  Co.  and  Security  Trust  Co. 
violated  the  Sherman  Antitrust  Act  by  unreasonably  restraining  banking  competi- 
tion here.  The  merged  bank.  First  Security  National  Bank  &  Trust  Co.,  now  is 
struggling  with  a  Pandora's  box  of  problems  never  before  opened,  but  threatening 
to  vex  much  bigger  banks  from  coast  to  coast. 

Among  the  problems:  How  to  fairly  compensate  stockholders  who  bought 
shares  in  the  merged  bank,  and  how  to  divide  deposits  and  loans  which  represent 
new  business  since  the  merger. 

First  Security  Bank's  attempt  to  unmerge  could  be  the  first  of  many.  A  Ved- 
eral  court  recently  ruled  that  Manufacturers  Hanover  Trust  Co.  of  New  York, 
the  Nation's  fourth  largest  bank,  resulted  from  an  illegal  merger.  Similar  suits 
are  pending  against  Continental  Illinois  National  Bank  &  Trust  Co.  of  Chicago, 
the  seventh  largest  U.S.  bank,  and  Crocker-Citizens  National  Bank  of  ^n 
Francisco. 

BANKS    COUNTED    ON    IMMUNITV 

In  the  past  3  years  there  have  been  465  U.S.  bank  mergers.  Bank  mergers  long 
were  thought  to  be  immune  from  antitrust  suits  once  they  were  approved  by 
Federal  banking  authorities — either  the  Comptroller  of  the  Currency,  the  Federal 
Reserve  Board  or  the  Federal  Deposit  Insuranoe  Corp.  But  since  1961  the  Justice 
Department  has  attacked  seven  "approved"  mergers. 

The  Justice  Department  won  a  major  victory  in  1963  when  the  Supreme  Court, 
in  a  landmark  decision,  held  that  the  Clayton  Antitrust  Act  did  indeed  apply  to 
bank  merRers,  even  those  blessed  by  Federal  regulators.  The  decision  scuttled 
a  propHDsed  merger  of  Philadelphia  National  Bank  and  Girard  Trust  Corn  Ex- 
change Bank. 

The  resulting  confusion  among  bankers  over  whether  approved  mergers  are 
safe  to  complete  has  led  to  introduction  of  a  bill  by  Senator  A.  Willis  Robertson, 
Democrat,  of  Virginia,  chairman  of  the  Senate  Banking  and  Currency  Committee. 
It  would  exempt  bank  mergers  from  antitrust  prosecution  and  give  Federal 
banking  regulators  sole  authority  to  approve  mergers.  The  immunity  from 
prosecution  would  extend  to  at  least  some  past  mergers.  But  administration 
hacking  for  the  bill  is  still  uncertain  and  passage  isn't  likely  without  White  House 
support. 

Another  bill  introduced  in  the  House  would  combine  the  three  bank  regulatory 
agencies  into  one  and  require  consultation  with  the  Justice  Department  before 
approval  of  a  bank  merger  is  given.  It  would  not  preclude  later  Justice  Depart- 
ment antitrust  action,  however. 
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BIO  CASES   ABE  PXNDINO 

k  merger  antitruet  casee  are 
licago,  and  San  Francisco, 
and  the  Jiutice  Department  now  have  unt3  May  20  to  present  to  a  Federal 
district  court  a  plan  to  settle  their  antitrust  case.  In  March  the  court  mlad 
illegal  the  1961  merger  of  Manufacturera  Trust  Co.  and  the  Hanover  Bank,  bnt 
left  it  to  the  parties  to  try  to  agree  what  relief  is  appropriate.  The  court  has 
panted  three  extensions  of  its  original  deadline  for  the  filing  of  a  settlemeat  pixa. 
The  Govenunent  wants  a  complete  breakup  of  the  bank,  which  has  asBeta  of 
more  than  $7  billion. 

On  June  1,  Government  attorneys  will  begin  trying  their  case  aimed  at  lorealdng 
up  the  Crocker-Citizens  National  Bank  in  SanFrancisoo.  The  $3.7  bUllou 
bank  was  formed  in  a  1963  merger  of  Crocker-Anglo  Nati<Hial  Bank,  Sao  Fraaoiaeo, 
and  Citizens  National  Bank  of  Loe  Angeles.  Later  this  year  or  early  in  19M, 
Continental  Illinois  of  Chicago  will  ^o  on  trial.     Its  assets  total  S4.8  billion. 

Lexington's  First  Security  Bank  ia  finding  that  the  problems  of  unmerRing 
"have  never  been  solved  before — there  are  no  guidelines  or  precedents,"  aooording 
to  LeRoy  M.  Miles,  the  moon-faced,  bes|)eotacled  president  whose  gentle  Ken- 
tucky dr^wl  conveys  a  sense  of  resigned  willingness  to  comply  with  the  law. 

The  Justice  Department  doesn't  belittle  the  magnitude  of  the  problems  of 
breaking  up  merged  banks.  It  notes  that  this  is  precisely  why  the  Government 
sought  mjunctions  to  prevent  each  of  the  mergers  now  before  the  courts.  The 
injunction  pleas  failed,  so  now  the  agency  insists  on  undoing  the  mergers  despite 
the  difGculties. 

BANK  18  INCOONITO 

Mr.  Miles  presides  over  the  dlasolution  of  bia  bank  from  a  compact,  wood- 
paneled  office  on  the  ground  floor  of  the  15-story  yellow  brick  bank  building  that 
dominates  Mam  Street  here.  A  stranger  in  town  has  to  try  a  skle  entisoce  to 
make  sure  this  ia  First  Security  Bank;  aU  signs  have  been  removed  from  the  Main 
Street  entrance  and  the  side  door  proclaims  the  institution  to  be  "First  National 
Bank  ft  Trust  Co." 

The  sign  confusion  ia  one  visible  indication  that  the  splitup  is  underway.  It 
stems  from  an  order  last  March  bv  Federal  District  Judge  Mac  Swinfoid,  who  is 
overseeing  the  unmergtng  of  the  Sank.  He  ordered  First  Security  to  take  "all 
necessary  steps  to  creat«  a  separate,  competitive,  and  independent  commerefal 
isank  which  shall  be  the  equivalent  of  the  former  Security  Trust  Co."  He 
told  First  Security  to  change  its  name  back  to  First  National,  destroy  First 
Security  checks,  forms,  and  stationery,  and  stop  advertising  under  the  name  as 
soon  as  the  new  Security  Trust  opens  its  doors  for  business. 

In  ordermg  the  splitup  "without  delay"  on  March  IS,  Judge  Swinford  said  the 
new  Security  Trust  bank  should  have  Its  former  name,  "its  directors,  its  officers, 
and  pOTSonnel,  its  offices,  furniture,  and  equipment,  its  capital  surplus  and  un- 
divi<^  profits  and  loans,  savings,  checking  and  trust  accounts  plus  its  proportion- 
ate share  o(  any  increments  and  improvements"  since  the  merger.  He  ordered 
"aU  capital  stock  to  be  issued  in  the  name  of  a  corporate  trustee  to  be  held  by 
it  until  directed  by  order  of  this  court  to  be  distributea  to  the  proper  shareholders. 

In  a  clarifyingorder  last  week.  Judge  Swinford,  in  effect,  directed  that  preaent 
shareholders  of  First  Security  become  shareholders,  in  both  First  National  and 
Security  IVust  m  proportion  to  their  current  holdings  in  the  merged  bank.  This 
would  create  a  common  ownership  of  iwth  banks  when  the  court  decides  to 
release  the  new  Security  Trust  capital  shares. 

Meanwhile,  since  Feoruary,  First  Security  has  faced  a  $10O-a-day  contempt 
of  court  fine  levied  by  Judge  Swinford  for  what  he  called  unnecessary  delays  ui 
accomplishing  the  splitup.  However,  the  Supreme  Court  stayed  tne  fine  on 
appeal  from  the  banlc;  the  Justice  Department  sided  with  the  oank  in  arguing 
the  judge  erred  m  the  contempt  citation.  The  High  Court  will  decide  if  the  fine 
is  justified. 

Mr.  Miles  declines  to  discuss  publiciv  the  exact  steps  the  bank  now  may  take  to 
unmerge.  But  he  outlined  some  of  tne  problems  First  Security  must  overcome 
m  an  affidavit  filed  with  the  Supreme  Court.  For  example,  he  noted  the  merged 
bank  held  4,186  checkmg  accounts  and  4,051  savings  accounts  that  neither  bank 
held  before  the  merger. 
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A    RUN    ON    THE    BANKf 

"If  a  court  should  order  these  depoajte  placed  in  one  or  the  other  of  the  two  re- 
created banks,"  Mr.  Miles  narned,  "it  would  take  the  customer  only  a  matter 
d  mimutts  to  move  it  elsewhere."  He  added:  "It  la  a  reasonable  assumption 
that  an  appreciable  number  of  all  deposit  customers,  old  and  new,  would  leave 
both  banks."     There  might  even  be     a  run  on  the  bank,"  he  asserted. 

RJVRl  bankers  in  Lexington  confide  there  has  been  nothing  like  a  massive 
(tqMsitor  withdrawal  from  Fist  Security,  so  far  at  least.  One  competitor  says 
the  number  of  accounts  switched  to  his  bank  !a  "trilling."  First  Security  has 
four  competitors  in  Lexington  but  it  is  by  far  the  largest  with  assets  of  $135 
million;  at  the  time  of  the  merger,  First  National  had  40  percent  of  bank  assets 
in  the  city  and  Security  Trust  oad  13  percent.  Managements  of  the  two  banks 
argued  then  that  the  merged  institution,  with  greater  resources,  would  better 
meet  the  borrowing  needs  of  Fayette  County's  132,000  citizens  and  would  offer 
SAVOfi  maximum  security. 

A  greater  withdrawal  rate  is  more  likely  after  the  accounts  actually  are  divided. 
A  local  official  of  Liggett  &  Myers  Tobacco  Co.,  a  big  depositor  which  operates 
a  plant  in  Lexington,  says  if  the  company  checking  account  is  assigned  to  the 
new  Security  Trust  Co.,  "We  would  cloee  that  account  and  deposit  funds  in  the 
Fiiat  National.     We've  always  banked  at  the  First  National." 

Loans  also  must  be  divided.  Because  a  certain  ratio  of  loans  to  deposits  is 
neceeaarr  to  keep  a  bank  sound  financially,  the  possible  loss  of  depositors  is  real 
reason  for  concern.  "If  a  substantial  number  of  depositors  chouse  to  leave  the 
bank  assigned  to  them,  that  bank  could  easily  end  up  with  more  loans  than 
deposits,"  Mr.  Miles  said.  "It  is  very  likely  that  regulatory  authorities  would 
dose  the  bank  immediately  if  such  occurred. 

BIO  LOANS  POSE  PROBLEM 

Some  present  loans  might  be  iUegal  when  transferred  to  either  one  of  the 
reeatablisbed  banks.  "The  merged  bank  now  holds  15  loans  where  the  amount 
of  each  loan  exceeds  $250,000,"  Mr.  Miles  said.  "The  total  of  these  loans  is 
slightly  less  than  S6  million.  None  of  these  loans  could  be  assigned  to  First 
National  because  its  legal  lending  limit  waa  $250,000.  The  deposit  structure 
that  pmumably  would  be  set  aside  for  Security  Trust  would  not  support  such  a 
volume  of  loans  of  that  size." 

The  bank  divorce  also  raises  a  legal  question.  First  Security  has  been  des- 
ignated trustee  for  83  trust  accounts  with  assets  of  more  than  $4  million.  Some 
ot  these  trust?  are  irrevocable.  The  question  is  whether  a  Federal  court  can  take 
irrevocable  trusts  away  from  the  designated  trustee — First  Security — and  place 
tbem  in  the  hands  of  a  newly  created  bank.  Jurisdiction  over  trusts  rests  with 
State  and  county  probate  courts  in  Kentucky.  Bank  lawyers  admit  they  are 
baffled  and  the  State's  attorney  general  says  there  is  no  precedent  to  follow. 

Satisfying  stockholders  is  another  of  the  bank's  big  headaches.  More  than 
100  holders  of  more  than  24,000  of  the  bank's  200,000  capital  shares  bought 
their  stock  after  the  merger.  They  invested  in  First  Security,  not  First  National 
or  Security  Trust.  It  is  at  least  questionable  whether  the  stockholders  will  be 
satisfied  with  shares  in  two  smaller  banks  competing  against  each  other.  A 
rival  banker  predicts  a  rash  of  lawsuits  by  disgruntled  stockholders  against  First 
Security  management. 

Some  stockholders  believe  their  investment  already  has  been  injured  by  the 
protracted  antitrust  case.  James  C.  Boyd,  a  LexioEton  industriiu  engineering 
eonsultant  and  a  First  Security  stockholder  says,  "The  bank  stock  hasn't  fluc- 
tuated S2  since  the  merger,  which  isn't  desirable  in  a  growth  period  like  this." 
He  figurea  that,  in  the  absence  of  antitrust  action,  stockholderB  "could  have 
anticipated  a  25  percent  growth  in  value." 

EXBCUTtVBS  HA VI   LEFT 

There  are  other  worries,  such  as  personnel  to  man  the  two  re-created  banks. 
Two  of  Security  Trust's  four  former  vice  presidents  are  no  longer  with  the  merged 
bank  and  other  key  officials  also  have  left.  There's  also  the  problem  of  public 
confidence  lost  because  of  charges  of  illegality  in  the  merger.  Mr.  Miles  pre- 
dicted that  Security  Trust  would  suffer  most  from  the  publicity  because,  ^er 
several  years  of  merged  operation,  "the  smaller  bank  has  lost  its  separate  identity,' ' 

It's  well  to  remember,  of  course,  that  Mr.  Miles  was  arguing  his  case  against 
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unmerging  before  the  court  and  thus  likely  was  tempted  to  paint  his  troubles  in 
the  darkest  powible  hue.  But,  exaggerated  or  not,  Mx.  Miles'  apprehenslone 
cause  other  bankers  to  watoh  LeiioRtoa  closely.  Saya  one  attorney  for  anotbei 
bank  now  under  antitrust  attack;  "If  they  ever  order  us  to  split  up,  they  battel 
tell  us  exactly  bow  it's  supposed  to  be  done,  beoauae  it  be»ts  me." 

None  of  the  mergers  under  attack  now  is  more  than  4  years  old.  But  tbart 
is  nothing  to  prevent  the  Justice  Department  from  ohallenRina;  older  oombina- 
ttons.  AJesets  so  long  comingled  might  prove  even  more  diffioult  to  unsoramble 
Among  mergers  of  the  1960's:  One  whicn  created  the  present  Chase  Manhattai 
Bank  and  another  forming  First  National  City  Bank,  both  giant  New  York 
banks. 

The  Chaibuan.  The  Chair  says  that  the  leadoff  witness  tomomm 
will  be  the  representative  of  the  great  Americas  Bankers  Association, 
the  president  of  that  association.  Then  we  will  have  some  otiutt 
witnesses  here. 

We  stand  in  recess  until  10  o'clock  tomorrow  morning. 

(Whereupon,  at  11:55  a.m.,  the  subcommittee  recessed,  to  recoavfiiu 
at  10  a.m.  Thursday,  May  20,  1965.) 
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THUItBZU.T,  XAY  20,  1965 

U.S.  Senate, 

COHUITTEE  ON  BaNKINQ  AND  CuRKEKCT, 
SUBCOUMITTEB  ON  FINANCIAL  iNBTITtmONB, 

Washington,  D.C. 

The  subcommittee  met  at  10:05  a.m.,  in  room  5302,  New  Senate 
Office  Building,  Senator  A.  Willis  Robertson  (chairmen  of  the  sub- 
committee) preading. 

IVesent:  Senators  Robertson,  Sparkman,  Douglas,  Proxmire,  and 
Thurmond. 

The  Chairman.  The  committee  will  please  come  to  order. 

It  gives  me  pleasure  to  present  to  the  committee  the  Honorable 
Reno  Odlin,  who  is  chairman  of  the  board  of  the  Pueet  Sound  Natimiat 
Bank,  Tacoma,  Wash.,  and  he  is  the  president  of  the  great  American 
Bankers  Association. 

We  are  pleased  to  hear  from  you. 

You  may  proceed. 

STATEHENT  OF  RENO  ODUN  ON  BEHALF  OF  THE  AHEKICAN 
BANEXBS  AS80CUTI0N;  ACCOMPANIED  BT  CHABLES  R. 
HcNEUI,  DIRECTOR.  WASHDTOTON  OFFICE 

Mr.  Odlin.  Thank  you,  sir. 

If  I  might,  Smator,  I  would  like  to  make  an  opening  statement  and 
then  attempt  to  answer  any  questions  you  and  your  colleagues  may 
have. 

I  am  accompanied  by  Mr.  Charles  R.  McNeill,  the  director  of  the 
Washington  office  of  the  American  Bankers  Association. 

For  the  record,  my  name  is  Reno  Odlin.  I  am  president  of  the 
American  Bankers  Association  and  chairmim  of  the  board  of  the 
Puget  Sound  National  Bank,  Tacoma,  Wash.  I  am  appearing  here 
to<«iy  on  behalf  of  the  association  in  support  of  S.  1698,  a  biU  deagned 
to  eliminate  the  confuuon  and  chaos  surrounding  the  whole  question 
of  bank  mergers. 

Before  making  specific  comments  on  the  bill  under  consideration, 
it  mieht  be  well  to  take  a  brief  look  at  some  of  the  economic  factors 
that  nave  prompted  mergers  in  all  lines  of  business  and  commerce 
once  World  War  H. 

One  of  the  prime  reasons  for  mei^rs  is  the  lack  of  qualified  suc- 
cessor manf^ement.  Many  industries  were  not  hiring  new  employees 
during  the  1930's  because  they  didn't  need  them.  They  didn't  mre 
them  during  the  war  years  because  they  couldn't  get  them.  As  a 
HBult,  aome  companiee  lacked  depth  in  management  and  when  it  came 
tkae  for  top  ezecutiTce  to  retire  there  were  not  enough  capable  and 
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experienced  men  coming  along  behind  thera.  Many  smaller  com- 
panies solved  this  problem  through  mergers  with  larger  firms  that  had 
larger  pools  of  talent.  This  same  pattern  held  true  in  banking  aod 
prompted  many  maimers. 

The  second  major  reason  for  bank  mergers  was  directly  related  to 
the  dynamic  performance  of  the  economy.  In  the  past  two  decades, 
the  economy,  measured  in  terms  of  output  of  goods  and  services, 
generally  referred  to  as  the  gross  national  product,  has  grown  by  192 

gercent,  reaching  an  annual  rate  of  $623  billion  at  the  end  of  1964. 
ut  while  GNP  waa  rising  by  192  percent,  commercial  and  industrial 
loans  were  increasing  by  480  percent,  rising  to  more  than  $55  billion 
in  mid-1964.    Domestic  private  investment  during  the  same  20-vear 

Seriod  rose  by  750  percent  to  neariy  $88  billion  at  the  end  of  i"9S4. 
iver  the  two  decades,  expenditures  for  plant  and  equipment  jumped 
by  470  percent. 

The  rapid  increase  in  economic  activity  caused  a  quickened  rate  of 
growth  in  the  size  of  many  corporations  which  in  turn  put  pressure  on 
banks  for  more  diversified  services.  As  credit  demands  of  corpora- 
tions grew,  some  smaller  banks  began  to  feel  the  restrictions  on  their 
lending  limits  and  decided  that  mergers  would  enable  them  to  increase 
their  lending  capacities. 

The  third  element  encouraging  mergers  has  been  the  efforts  of  com- 
mercial banks  to  meet  the  financial  needs  of  the  American  pubhc  dur- 
ing a  period  of  expansion  and  rapidly  changing  economic  and  popula- 
tion patterns.  Tnese  developments  have  resulted  in  a  hi^e  demand 
for  a  growing  variety  of  bank  services,  particularly  those  oriented 
toward  consumers  which  involve  high-volume  operations. 

For  example,  some  mergers  have  occurred  as  a  result  of  two  small  or 
medium-sized  banks  desiring  to  obtain  the  modem  and  expensive 
electronic  data  processing  equipment  that  has  spread  so  rapidly  in 
banking  in  the  past  decade. 

Fnially,  some  bank  mergers  have  occurred  in  recent  years  as  a  result 
of  the  efforts  of  the  bank  regulatory  agencies  to  prevent  a  bank  sus- 
pension. These  so-called  shotgun  mergers  can  do  much  to  preserve 
the  stability  and  strength  of  the  banking  system.  But  it  should  be 
obvious  that  the  management  of  any  bank  approached  by  the  rega- 
latory  authorities  with  a  request  that  it  absorb  a  weak  bank  in  the 
community  would  be  very  reluctant  to  do  so  if  the  merger  might  be 
subsequently  challenged  in  the  courts  on  the  grounds  of  competition 
alone. 

Those  of  us  who  make  our  hving  in  banking,  as  well  as  experienced 
observers  of  the  banking  scene,  know  full  well  that  competition  in 
banking — and  between  banks  and  other  financial  institutions — is 
stronger  today  than  at  any  time  in  the  past. 

It  IS  my  own  judgment  that,  on  balance,  the  many  bank  mergers  in 
the  postwar  period,  rather  than  diminishing  competition,  have  in 
fact  led  to  increased  competition,  both  among  banks  and  between 
banks  and  other  types  of  financial  institutions. 

BACKOROUND  OF  THB  BANE  HEBGER  ACT 

In  1950,  section  7  of  the  Clayton  Act  was  amended  to  prohibit 
mergers  through  asset  acquisition  as  w^U  as  stock  acquisition  in  any 
line  of  conunerce  in  any  section  of  the  cotmtry  where  tne  result  would 
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tend  to  reduce  competition  aubatantialljf.  The  amendment,  however, 
covered  only  corporations  under  the  jurisdictioD  of  the  Federal  Trade 
Commission.  Banks  have  never  been  under  the  jurisdiction  of  the 
Federal  Trade  Commission. 

During  the  1950's,  as  the  number  of  bank  mei^ers  increased,  the 
Justice  Department  sought  l^slation  to  subject  banks  to  the  new 
section  7  of  the  Clayton  Act.  The  Justice  Department  wanted  the 
change,  I  should  assume,  because  it  recognized  that  it  lacked  authority 
under  section  7  of  the  Clayton  Act,  as  amended.  Moreover,  until 
Tecexttly,  it  was  almost  universally  beheved  that  bank  mergers  would 
not  be  subject  to  section  1  of  the  Sherman  Act. 

Congress  flatly  rejected  these  proposals  of  the  Justice  Department 
to  make  section  7  of  the  Clayton  Act  applicable  to  bank  mergers. 
But,  at  the  same  time,  Congress  saw  the  need  for  l^islation  to  estab- 
lish clear  and  uniform  standards  governing  bank  mergers,  and  it  saw 
the  need  to  specify  which  agency  of  Government  stiould  have  the 
final  authority  over  bank  mergers — the  Justice  Department  or  the 
tjiree  Federal  bank  supervisory  authorities. 

The  Bank  Merger  Act  of  i960  was  intended  to  answer  both  require- 
ments. The  act  gave  the  final  authori^  over  bank  mei^ers  to  the 
three  bank  supervisory  agencies — the  Federal  Reserve  System  (or 
State  member  oanks,  the  Federal  Deposit  Insurance  Corporation  for 
insured  nonmember  banks,  and  the  Comptroller  of  the  Currency 
for  national  banks.  Under  the  legislation  the  banking  agent^ 
having  jurisdiction  is  required  to  request  a  report  on  the  competitive 
aspects  of  a  merger  under  consideration  from  the  Justice  Depart- 
ment, The  agency  having  jurisdiction  is  also  required  to  request 
reports  on  comjjetitive  factors  from  the  other  two  hanking  agencies. 

The  competitive  factor  is  then  weighed  along  with  sucb  factors  as 
the  financial  history  and  condition  of  the  banks  involved,  the  ade- 
quacy of  their  capital  structures,  the  general  character  of  the  banks' 
luanagement,  and  the  convenience  and  needs  of  the  community  to  be 
served.  The  agencies  are  re<juired  to  reject  any  merger  application 
if,  after  giving  Full  consideration  to  all  such  factors,  they  do  not  find 
the  transaction  to  be  in  the  public  interest. 

In  passing  the  Bank  Merger  Act,  Congress  decided  that  the  public 
interest  is  best  served  by  subjecting  bank  mergers  to  a  balanced  test 
of  competition  and  protection  of  sound  banking  rather  than  to  the 
single  test  of  competition  under  the  antitrust  standards. 

I  don't  think  tne  intent  of  Congress  could  have  been  stated  more 
clearly  than  it  was  at  the  tune  the  Bank  Merger  Act  was  passed. 
Senator  Pulbrigbt,  Democrat  of  Arkansas,  who  had  previously  served 
•8  chairman  of  the  Senate  Banking  and  Currency  Committee,  said, 

Ae  it  paaeed  the  Senate,  S.  1062  (the  Bank  Merger  Act)  expressed  the  view  of 
the  Senate,  for  the  third  time,  that  bank  mcrgere  should  be  regulated  by  the 
Federal  banking  agencies  on  the  basis  of  banking  factors  and  competitive  factors, 
with  no  single  factor  tveing  controlling.  S.  1062  nas  a  dear  statement,  for  the 
third  time,  of  the  Senate's  view  that  the  provisions  of  section  7  of  the  Clayton 
Act  ^ould  not  apply  to  bank  mergers. 

The  Senator  went  on  to  point  out  that — 

the  amendments  to  S.  1062  made  by  the  House  do  not  change  this  aspect  of 
the  bill.  The  House  has  agreed  with  the  Senate  that  bank  mergers  should  be 
eontrcriled  by  the  Federal  banking  agencies  on  the  basis  of  both  tunldng  factors 
and  competitive  factors,  and  that  section  7  of  the  Clayton  Act  should  oontinue 
to  be  tnapplieaUe  to  bank  mergers. 
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The  iuteat  of  the  bill  was  also  stated  by  the  majority  lea<ler  of  the 
Senate,  LTndon  B.  JohnsoD,  who  inserted  the  following  statement  into 
^e  recora  just  before  the  bill  passed,  and  I  quote  Prudent  Johnson: 

This  bill  eatabliBheH  uniform  and  clear  standards,  including  both  banking  and 
'Qompetitive  factors,  for  the  coaaideratioa  of  propoeed  bank  mergers.  It  elimi* 
nates  a  number  of  gaps  in  the  statutory  framework,  which  now  permit  rnAHf 
bank  mergers  to  occur  with  no  review  by  any  Federal  agency.  It  provides  for 
a  thorough  review  bv  the  appropriate  Federal  bank  supervisory  agencv,  under 
'       ■     '  '     lai^,  r"  ^'"  ■■•-'  ■-- —  -'  —  ■-* --■     -—  - 


these  comprehenfllve  standarda,  and  with  the  benefit  of  any  information  whieh 
may  be  supplied  by  the  Department  of  Justice  in  the  report  required  from  them, 
of  the  bank  mergers  by  asset  acquisition  and  other  means  which  are  now  ana 
will  continue  to  be  exempt  from]  the  antimerger  provisions  of  section  7  of  the 
GlayVon  Antitrust  Act. 
The  DiB.jority  leader  at  that  time  added: 

The  repeated  improvements  (in  thla  bill)  *  *  *  show  the  real  merits,  the  real 
benefits  of  the  legislative  process  at  its  beat. 

It  seems  to  118  the  intent  of  Congress  in  passing  the  Bank  Merger 
Act  was  very  dear.     Yet,  in  June  of  1963,  following  2  years  of  hti- 

fation,  the  Supreme  Court,  in  ruling  od  s  merger  of  two  banks  in 
'Idladelphia  miich  had  been  approved  by  the  Comptroller  of  the 
Currency,  said  the  mereer  violated  section  7  of  the  Clayton  Act. 
Justice  Harlan,  who  disagreed  with  the  majority,  saia: 
I  suspect  that  no  one  will  be  more  surprised  than  the  Government  to  find  that 
the  Clayton  Act  carried  the  dav  for  ite  case  in  court  *  •  *.  The  result  ia,  of 
course,  that  the  Bank  Merger  Aat  is  almost  completely  nullified;  its  enactment 
turns  out  to  have  been  an  exorbitant  waste  of  congressional  time  and  energy  •  ♦  •. 
This  frustration  of  a  manifest  congressional  design  ia,  in  my  view,  a  most  un- 
warranted intruaion  upon  the  legislative  domain. 

Subsequently,  the  Supreme  Court  ruled  that  two  banks  in  Lexing- 
ton, Ky.,  whicn  had  mei^ed  in  accordance  with  the  provisions  of  die 
Bank  Meif^er  Act  were  in  violation  of  the  Sherman  Act.  Then,  in 
March  1965,  a  Federal  district  court  in  New  York  ruled  that  the  Man- 
ufacturers Trust  Co.  and  the  Hanover  Bank  violated  both  the  Clay- 
ton Act  and  the  Sherman  Act  when  they  merged  in  1961,  after  they 
had  received  the  approval  of  the  Federal  Reserve  Board. 

On  the  basis  of  these  rulings  the  Department  of  Jxistice  could  now 
challenge  all  of  the  more  than  2,000  bank  mergers  which  have  been 
consummated  since  the  Clayton  Act  was  amended  in  1950. 

THD  PDBPOSE  OF  S.   1698 

Obviously,  there  is  a  clear  need  for  the  legislation  that  is  now  before 
this  committee.  The  ground  rules  govemmg  bank  mergers  must  be 
reaffirmed  and  the  dark  clouds  of  confusion  must  be  removed  from 
the  numerous  bank  mergers  that  have  been  consummated  in  good 
faith  under  the  law  of  the  land. 

S.  1698  would  serve  both  of  theee  purposes.  It  would  place  bank 
mergers  virtually  in  the  same  category  as  mergers  in  otliec  highly 
r^ulated  industries. 

There  is  no  question  that  the  banking  industrv  is  one  of  the  most 
tightly  regulated  industries  in  the  Nation.  Before  a  bank  is  even 
chartered,  the  banking  agencies  must  be  assured  that  such  a  bank,  if 
chartered,  would  meet  the  needs  and  convenience  of  the  community. 
The  agencies  must  also  determine  that  the  bank,  if  chartered,  will  have 
a  reasonable  chance  of  succeeding. 
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A  bank  is  not  compar&ble  to  other  businesses,  and  it  is  viewed  dif- 
ferently by  the  public  at  large.  When  a  bank  fails,  repercussions  are 
felt  throughout  the  community.  Last  year  there  were  13,501  busi- 
ness failures.  This  figure  is  about  average.  Yet,  when  eight  banks 
-with  total  deposits  amounting  to  eight  one-thousandths  of  1  percent 
'of  all  bank  deposits  failed  in  1964,  it  made  headlines  and  led  to  a 
congressional  investigation,  with  which,  incidentally,  we  have  indi- 
cate our  full  cooperation. 

In  short,  a  single  bank  failure  is  cause  for  concern  because  of  the 
human  and  economic  problems  it  creates  for  the  community.  That 
is  why  entry  into  the  baokiiig  business  is  controlled. 

Once  a  charter  is  granted  to  a  bank,  the  bank  becomes  subject  to 
very  strict  regulations  which  prescribe  the  amount  a  bank  may 
lend  to  an  individual  or  a  corporation,  how  much  it  can  pay  in  interest 
tK>  attract  deposits,  how  much  it  must  maintain  in  cash  reserves,  and 
a  host  of  other  limitations.  In  fact,  regulations  pervade  the  whole 
spectnun  of  bank  operations.  Through  periodic  examinations,  bank 
-supervisory  agencies  make  sure  that  the  regulations  are  observed. 

By  using  these  tools — r^ulation  and  examination — bank  super- 
-visory  authorities  can  contrd  competition  in  banking  on  a  continuing 
"basis  to  make  sure  the  system  is  sound  and  the  public  interest  is 
protected. 

Mr.  Chairman,  the  American  Bankers  Association  contends  that 
~tJie  intimate  working  knowledge  of  banking  gained  by  the  supervisors 
xn  their  daily  association  with  banks  is  essential  in  regulatmg  com- 
jMtition  in  banking.  It  is  also  our  contention  that  this  know-how 
IS  basic  in  considering  the  merits  of  bank  mergers.  Therefore,  we 
are  in  full  support  of  S.  1698  which  would  place  bank  mergers  under 
Ihe  jurisdiction  of  the  three  Federal  bank  supervisory  agencies. 

Toe  Justice  Department  would  still  play  an  advisory  role,  in  that 
-file  banking  agency  having  jurisdiction  would  have  to  request  a 
Teport  on  the  competitive  aspects  of  any  merger  under  consideration. 
The  banking  agency  would  also  have  to  request  reports  on  competitive 
factors  from  the  otner  two  banking  E^ncies. 

But  the  first  provision  of  S.  1698  would  give  the  Federal  bank 
«upervisoi7  agencies  the  final  authority  over  bank  mei^ers,  which 
was  what  Congress,  we  think,  intended  when  it  passed  the  Bank  Merger 
Act  in  1960.  It  woidd  exempt  bank  mergers  from  the  provisions  of 
the  Sherman  Act  and  section  7  of  the  Clayton  Act. 

THE   QUSSTIOH   OF   "UNUERGINO"   BANKS 

The  second  provision  of  S.  1698  is  designed  to  prevent  the  courts 
from  breaking  up  mergers  that  were  consummated  under  appropriate 
regulatory  authority.  Five  mergers  are  now  in  the  courte.  Over 
2,000  others  could  be  challenged  by  the  Department  of  Justice  under 
^e  Supreme  Court's  interpretation  of  the  antitrust  laws. 

"Unmerging"  a  bank  after  the  two  banks  have  operated  as  a  single 
unit  is  nightmarish  even  in  the  abstract.  The  relationship  between  a 
depositor  or  borrower  and  his  bank  is  based  on  mutual  confidence 
and  ^  trust.  In  many  cases,  corporations  and  individuals  select  a 
puticular  bank  because  the  bank  offers  the  exact  combination  of 
awvices  needed.  This  is  particularly  true  when  trust  services  are 
involved. 
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If  a  bank  wwe  to  immerge,  internal  workin|;  efficiency  would  be 
shattered.  The  customer,  who  has  not  been  given  much  considera- 
tion in  this  whole  question,  would  then  be  faced  with  the  decision  of 
which  one  of  the  two  "unmerged"  banks  he  should  patronize.  If  the 
relationship  is  broken,  the  customer  may  decide  that  he  does  not  want 
to  get  his  Dusiness  mixed  up  in  the  unscrambUng  process  and  select 
neither  of  the  two  unmerged  banks  but  a  different  bank,  and,  in  eJI 
probability,  a  larger  one. 

If  this  pattern  of  shifting  to  a  larger  bonk  in  lieu  of  the  unmerged 
banks  prevailed,  what  effect  would  this  have  on  competition?  Instead 
of  increasing  competition,  it  is  likely  that  unmerging  of  banks  would 
lead  to  an  increase  in  concentration  in  banking.  This  cannot  be  in 
the  public  interest. 

Few  observers  believe  the  Justice  Department  would  attempt  to 
break  up  the  2,000-odd  bank  mergers  that  have  taken  place  since 
1960.  It  would  certainly  create  chaos  in  the  financial  system.  But 
here  again  the  question  is  one  of  equity  and  fairplay.  Should  the 
Justice  Department  question  some  mergers  and  not  otners  when  they 
were  approved  by  the  same  Federal  authorities  under  the  same  law? 
After  all,  we  boast  loud  and  long  about  being  a  government  of  laws 
and  not  of  men. 

The  American  Bankers  Association  strongly  urges  that  all  bank 
mergers  which  have  been  consummated,  after  receiving  the  approval 
of  appropriate  regulatory  authorities,  including  those  now  beings 
challer^ed  in  courts,  be  permitted  to  stand. 

CONCLUSION 

The  Executive  Council  of  the  American  Bankers  Association,  the 
ruling  body  of  the  association,  with  members  representing  all  divisions, 
sections,  and  committees  of  the  ABA  and  all  States  in  the  Union, 
unanimously  supports  S.  1698.  I  re<^uest  permission  to  insert  the 
minutes  of  the  record  of  those  discussions  in  these  hearings  and  also 
their  resolution. 

(The  minutes  and  resolution  referred  to  follow :) 

ExciRFT  From  the  Report  or  the  Federal  LsaisLATivB  Comkittbb,  tbb 
American  Bankerb  Abbociation,  to  the  ABA'a  Exbcdtive  Council  om 
S.  1698,  April  13,  1965 

"We  come  now  to  samething  which  ie  paramount,  not  only  to  the  intereat  ot 
banking,  but  it  it  haaed  upon  the  great  priaoiplea  upon  whiob  this  great  country 
was  founded. 

"I  refer  to  the  bill  by  Senator  A.  Willis  Robertson,  S,  1698,  which  would  restore 
to  the  Federal  bank  eupervisory  agencies  complete  jurisdiction  over  bank  mergers, 
and  prevent  the  Justice  Department  from  challenging  past  bank  mergere  wmoh 
were  approved  by  the  bank  supervisory  authorities. 

"In  1960  a  bank  merger  bill  was  enacted  by  the  CoDgresa  and  it  was  the  clear 
Gonp^sBional  intent  that  control  over  bank  mergers  be  vested  in  banking  agencies. 

"The  Department  ot  Justice  did  not  so  construe  the  bill.  In  the  Philadelphia 
case,  the  Bupreme  Court  held  that  the  Department  of  Justice  had  the  right  and 
indeed  the  duty  to  object  to  bank  mergers  as  violations  of  the  Sherman  Act  and 
the  Clayton  Act. 

"There  isn't  a  aingle  line  in  the  bank  merger  bill  ot  1960  that  suggests'such  an 
untoward  result.  There  isn't  a  single  line  in  the  hearings  before  the  Senate 
committee  that  suggests  such  a  result  and  yet,  the  Bupreme  Court  has  spoken. 

"Gentlemen,  this  is  a  bill  that  demands  your  complete  enthusiastic,  undivided 
support.  ♦  •  •" 

(The  foregoing,  together  with  other  legislative  recommendations,  was  unani* 
mousty  approved  by  the  ABA  Executive  Council,  the  association's  govarnlmg 
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THB  ausbicaM  banxzbs  association,  rbsolhtion 

Wbereaa  it  was  the  expregeed  purpose  and  Intent  of  CongreBs  when  it  paBsed 
tbe  Bank  Merger  Act  of  1960  to  make  certain  that  control  of  bank  mei^rs 
dKMild  be  in  l£e  handa  of  the  appropriate  banking  supervisory  agencies — the 
tnncies  equipped  with  the  special  knowledge  necessary  to  regulate  mtelligentiy 
tSe  American  bankijiR  Bystem; 

Whereas  these  uniform  and  clear  standards  have  been  repudiated  by  the 
Sapreme  Court  of  the  United  States  in  the  Philadelphia  National  Bank  and  the 
i«nnfton  Bank  cases,  which  deciaions  have  riven  the  final  word  in  bank  mergers 
(o  the  Justice  Department  and,  in  eSeot,  refegated  the  regulatory  authorities  to 
advisory  roles:  Be  it 

AeaolMd,  That  this  asaooiation  endoreee  and  supports  bill  8.  1698  introduced 
in  the  U.S.  Senate  on  April  5,  1965,  restoring  the  original  intent  of  Congresa  as 
contained  In  the  Bank  Merger  Act  of  1960  that  regulation  of  bank  mergers  ba 
in  the  jurisdiction  of  the  appropriate  banking  supervisory  agency,  and  providing 
that  no  proceeding  shall  be  instituted  or  prosecuted  by  the  Department  of  Justice 
under  the  general  antitrust  laws  with  respect  to  any  bank  mergers  heretofore  or 
hereafter  approved  by  the  appropriate  Federal  regulatory  agency  pursuant  to 
the  Biuik  Merger  Act  of  1960  or  with  reject  to  any  mergers  consummated  before 
May  13,  1960,  which  were  approved  by  the  appropriate  State  or  Federal  bank 
wperviaory  agency. 

Mr.  Odlin.  Many  State  bankers  associatioDS  have  t^en  Bimilar 
action  and  indications  are  that  others  will  do  the  same.  Mr.  Chair- 
man, these  actions  by  the  ABA,  which  represents  98  percent  of  the 
Nation's  commercial  banks,  plus  the  support  coming  from  State 
bankers  associations,  demonstrate  without  doubt  that  the  banking 
industry  favore  this  legislation. 

In  our  judgment,  the  present  state  of  confusion  in  the  field  of  hank 
mei^ers  must  be  eliminated  bo  that  bankers  can  get  back  to  their 
mun  task — meeting  fuUy  and  effectively  the  financial  needs  of  the 
American  economy. 
'  S.  1698  can  clarify  the  whole  situation  and  I  urge  its  prompt  passage. 

Thank  you  very  much. 

The  Cbaibman.  I  wish  to  commend  you  warmly  upon  your  state- 
ment.   That  was  very  clear,  concise,  and  unusually  weSl  documented. 

In  the  eady  part  of  your  statement  you  referred  to  one  reason  for 
mereers  in  recent  years — to  prevent  suspension  of  banks  that  a 
r^matory  agency  found  were  in  unsafe  condition. 

I  had  tioB  impressed  upon  me  last  week.  I  got  a  confidential  report 
from  the  chairman  of  the  FDIC.  I  won't  mention  the  name  of  the 
bank.  I  won't  even  mention  the  State.  He  said  this  bank,  as  I 
recall,  was  the  only  bank  in  the  small  community.  It  had  a  great 
opportunity  for  service.  Their  examiners  found  that  the  bank,  with 
capitalization  of  about  $500,000,  had  in  its  portfolio,  either  through 
erookednees  or  inefficiency  or  both,  securities  in  the  sum  of  $375,000 
thai,  were  all  forgeries.     The  bank  was  insolvent. 

What  should  he  do?  He  went  to  another  bank,  and  he  said,  "We 
can  dose  this  bank,  and  we  can  pay  off  all  the  depositors.  There  is 
nobody  in  there  with  over  $1 0,000.  And  then  we  can  collect  whatever 
assets  it  has  ^t  and  reimburse  ourselves.  The  stockholders  will  then 
kee  all  their  mvestment  and  the  community  will  have  no  bank.  The 
stockholders  are  wiUing  for  you  to  take  over  their  bank  and  pay  them 
wbatevOT  httle  equity  it  amounts  to." 

Nobody  knew — and  nobody  knows  today — that  that  bank  was 
merged  for  anythii^;  except  a  good  sound  reason,  and  the  httle  bank 
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iu>w  1$  operating,  and  oq  a  sound  basis  and  the  community  has  the 
»-miit  fnoilities  it  needs.  ,^  ^    .      ^  ^.       ,  .  ^  .,  ,  ,      l_ 

\iHt  then  again  you  talked  about  we  mghtmare  if  merged  banks 
wu'iiid  have  to  be  divided.  Well,  it's  ahnoat  as  bad  as  dividing  that 
babv  between  the  two  women  in  the  days  of  Solomon. 

T^rtke  the  classic  example  that  was  mentioned  here  yesterday  of  the 
lanrwt  merger  that  has  been  declared  illegal — Manufacturers  HanoTer 
'IVust.     Tlioy  were  both  State  banks,  weren't  they? 

Mr!  Oi>i,iN.  Yes. 

The  Chairman.  I  assume  when  they  merged  and  became  Muiu- 
fHcturers  Hanover  Trust  they  had  to  get  a  new  charter,  didn't  theyT 
Koiiii  one  gave  up  the  old  State  charters? 

NIr.  ()dlin.  As  I  remember  Senator,  they  used  one  of  the  existing 
chftrtWH.    I  don't  remember  which  one. 

Thff  C^iiAiHUAN.  I  suppose  they  used  one  of  the  old  charters.  They 
aave  up  one.    They  couldn't  have  two  charters. 

Mr.  OoLiN.  That's  right. 

The  ('HAiRUAN.  Now  they  are  a  State  bank.  They  will  have  to 
Ik>  n|>lit  down  the  middle. 

I  WHS  in  New  York  not  too  long  ^o,  and  somebody  pointed  oni 
n  building  to  me.    I  said,  "What  is  Uiat  big  office  building  over  there?" 

He  said,  "That  is  one  of  the  ofBce  buildings  of  Manufacturera 
Hanover  Trust." 

I  iiaid,  "How  much  space  does  it  occupy?" 

He  said,  "All  of  it." 

1  Haid,  "All  of  that  building?" 

"YCB." 

"Well,"  I  said,  "how  many  workers!" 

"Well,  they  only  have  4,0()0  there." 

]  Kaid,  "That's  as  many  as  in  my  hometown,  4,000." 

Then  1 8aid,"How  many  employees  does  the  bank  have  all  together?" 

He  Bwd,  "10,000." 

If  you  are  going  to  «plit  this  great  bank  in  half,  in  two,  can  that 
difitrict  judge  charter  a  bank,  a  State  bank?  Did  you  ever  hear  of  a 
Federal  ju^e  charterii^  a  State  bank? 

Mr.  OoLiN.  No,  they  have  no  authority  to  grant  charters,  of 
course. 

The  Chairman.  Well,  of  course,  they  haven't.  We  only  have  a 
very  tenuous  control  of  State  banks  anyway.  We  say,  "If  you  let 
us  slip  the  Federal  noose  around  your  neclt  a  little  bit  by  guaranteeii^ 
the  deposits  in  your  bank,  then,  if  youll  behave,  we  won't  pull  it  too 
tight."  And  that's  the  way  we  get  control  of  State  banks,  and  that 
is  a  little  thin,  don't  you  see?    But  we  are  operating  on  that  system. 

Well,  I  won't  go  into  the  details  of  "You  take  this  deposit,  and 
I'll  take  that  deposit,"  and  the  depositor  siiys,  "Oh,  no,  I  want  it 
to  be  in  a  strong  bank.  You  put  me  over  here  with  Hanover.  That 
deals  just  unth  corporations.  I  want  one  that  i.'^  interested  in  the 
consumer  credit,  don't  you  see?     I'm  not  going  over  to  Hanover." 

The  court  puts  another  depositor  into  Manufacturers.  He  says, 
"You  don't  know  the  real  operation  of  a  big  corporation.  We  want 
something  like  the  transaction  that  was  handled  m  the  new  organiza- 
tion of  Chrysler."  Incidentally,  Manufacturers  Hanover  supported 
the  reorganization  of  Chrysler  when  they  brought  Consolidation  Coal 
into  Chrysler,  with  Geoi^e  Humphrey  and  $300  or  $400  million  of 
capital. 
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What  happened  to  Chrysler?  It  was  just  as  if  they  had  been 
put  on  a  launching  boom  down  there  at  Cape  KenneaT  or  Cape 
Canaveral  or  whatever  you  prefer  to  call  it.  It  has  just  Deen  going 
on  right  up  in  the  air.  But  it  took  big  money  to  get  tnat  corporation 
reu^aoizea  and  a  valid  competitor  with  companies  lilie  General 
Motors. 

That  is  just  one  detail  of  what  a  big  bank  could  do  that  a  little 
buik  coulthi't  do.  And  Chrysler  has  put  out  more  cars,  given  more 
work,  and  they  have  paid  more  income  tax  to  the  Government. 

The  Chfur  recognizes  om*  senior  member  from  Alabama,  Mr. 
Spsrkman. 

Senator  Sparkman.  Mr.  Chairman,  I  beheve  I  have  no  questions 
to  ask.     I  thought  it  was  a  very  clear  and  able  statement. 

I  may  say  in  that  connection  that  I  was  one  of  those  back  in  195S, 
1959,  and  1960  who  introduced  l^slation  to  make  section  7  of  the 
Clayton  Act  apphcable  to  bank  mergers.  My  position  was  not 
ftccepted  by  the  Congress. 

Even  when  the  Bai^  Merger  Act  was  beic^  debated  in  the  Senate, 
I  tried  to  get  a  provision  through  giving  the  Justice  Department  the 
light  to  c^eck  mto  these  various  mergers  and  to  have  a  stronger 
imd  in  them.    Again  my  position  was  not  accepted. 

But  there  was  a  provision  written  in  whereby  the  Justice  Depart- 
ment would  be  asked  for  an  advisory  opinion. 

And  that  Bank  Merger  Act  became  the  law.  And  it  was  under 
that  law  that  these  mergers  have  been  made,  as  pointed  out.  And 
even  though  the  law  did  not  conform  to  what  I  thought  it  ought  to 
be  at  the  time,  it  became  the  expression  of  the  will  of  the  Congress 
and  became  the  law  of  the  land. 

And  I  agree  with  the  chairman  as  to  the  impracticality  of  breaking 
these  mergers  open  after  they  have  been  runnmg  for  2,  3,  or  4  years. 
I  plan,  therefore,  to  support  the  l^slation. 
The  Chai&uan.  Thanfc^  you  sir. 
The  Senator  from  Illinois. 
Senator  Douqlas.  No  questions. 
The  Chaibhan.  Thank  you  very  much. 

Mr.  Odlin.  Senator,  could  I  add  a  word  on  that  question  of  these 
"shotgun"  thii^a? 
The  Chairman.  Yes  indeed. 

Mr.  Odlin.  This  impresses  me.  It  is  one  of  the  most  important 
problems  that  this  legidation  is  intended  to  cure. 

Let  us  assume  a  sound,  good,  solid  bank  was  approached  by  the 
officials  of  the  FDIC  and  asked  to  take  over  a  bank  that  for  one 
nason  or  another  bad  gotten  into  difficulty  on  a  basis  that  would  be 
very  beneficial  to  the  community,  would  give  the  FDIC  an  opportu- 
nity to  clean  up  an  unsound  situation  without  having  it  go  through  a 
mspenfflon,  and  would  be  good  for  everybody  concerned  and  a  good 
deal  lees  expensi've  than  su^enaon. 

The  bank  that  was  asked  to  take  this  other  bank  over  might  very 
weD  say,  "Well,  we  want  to  do  anything  we  can  for  the  good  of  the 
cftmmnnity.  But  with  the  legal  uncertainty  surrounding  bank 
meivera  staring  us  in  the  face,  we're  not  going  to  do  somethmg  that 
might  subsequently  put  our  institution  and  our  shareholders  in 
jeopardy  through  a  court  action  that  might  come  up  2  or  3  years  from 
now." 
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And  I  think  it  puts  handicaps  on  the  FDIC  that  shouldn't  be  there. 

The  Chairman.  There  can  oe  no  doubt  about  that. 

Mr.  Odun.  Yes,  sir. 

The  Chairman.  I  know  of  several  instances  where  I  thought  the 
larger  bank  had  acted  in  a  very  unselfish  way.  They  were  assuming 
the  possibilities  of  loss.  They  were  taking  over  an  institution  that 
some  people  at  least  knew  was  badly  crippled.  They  didn't  know  how 
long  they  might  have  to  carry  it  before  they  would  get  any  profit. 

But  if  after  they  do  it  they  have  got  to  face  a  disemboweling  suit, 
they  would  s^,   "Thank  you  very  much.     Get  somebody  else." 

Mr.  Odlin.  I  think  so. 

The  CHAiEfMAN.  Thank  you  very  much. 

The  next  witness  ia  speaking  from  a  wide  experience  as  former  head 
of  the  group  that  represents  the  largest  number  of  banks  in  the  United 
States — that  is,  the  State  banks.  He  is  a  man  who  has  made  us 
proud  of  our  support  of  the  dual  banking  system. 

He  is  a  distinguished  former  bank  superintendent  of  the  Empire 
State,  the  money  capital  of  the  world,  with  more  banks  and  bi^ef 
banks  than  any  other  State.  Well,  I  don't  say  "more  banks,"l5ut 
more  bigger  banks  and  more  money  than  any  State. 

I  was  privileged  to  hear  him  not  too  man^  years  ago  deliver  a  very 
splendid  speech  at  the  historic  city  of  Wilhamsburg  at  a  meeting  of 
his  association  that  I  was  privileged  to  attend. 

The  speech  that  was  made  on  that  occasion  by  the  next  witness 
was  inserted  in  the  Congressional  Kecord,  and  it  is  so  good  that  I 
would  like  to  insert  it  in  our  record,  if  there  is  no  objection.    (See  p.  93.) 

The  Chairman.  The  Chair  wiU  now  be  glad  to  present  to  the 
committee  the  next  witness,  Hon.  G.  RusselTClark,  chairman  of  the 
board.  Bank  of  North  America,  and,  as  I  say,  former  superintendent 
of  banks  of  the  State  of  New  York. 

Mr.  Clark,  will  you  come  forward,  please?  Just  state  your  name 
and  present  occupation  and  previous  occupation  so  that  the  record 
will  be  fully  explicit  as  to  who  is  testifying. 

STATEKENT  OF  G.  BUSSELL  CLABK,  CHAmVAN  OF  THE  BOASD, 
BANE  OF  KOBTH  AMERICA,  AND  FOKHEB  SUPEMNTENDENT 
OF  BANES,  STATE  OF  NEW  YORE 

Mr.  Clark.  Mr.  Chairman,  gentlemen  of  the  subcommittee  of  the 
Senate  Banking  and  Currency  Committee,  my  name  is  G.  Russdl 
Clark.  I  am  (Uiairman  of  the  board  of  the  Bank  of  North  America, 
formerly  superintendent  of  banks,  State  of  New  York. 

I  appreciate  very  much  the  opportunity  to  testify  in  favor  of  the 
KobertsoQ  bill,  S.  1698,  relating  to  amendments  of  the  Bank  Merger 
Act  of  1960. 

Over  the  years  prior  to  1960,  bank  supervisors,  as  well  as  bankers 
generally,  became  increasingly  perplexed  as  the  result  of  deadening 
effects  of  Government  restrictions  on  the  activities  of  banks  which 
were  trying  to  play  their  part  as  service  institutions  in  the  economic 
development  of  our  country.  Banking,  generally  speaking,  had 
lagged  seriously  behind  other  fonns  of  corporate  activity  in  thegreat 
economic  advances  that  had  taken  place,  particularly  since  World 
War  II.  The  work  done  in  connection  with  the  Financial  Institutions 
Act  of  1957,  and  other  similar  bills,  furnished  the  background  for  the 
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ftvenue  of  approach  to  a  clarification  of  matters  affectiugour  financiiil 
amas  of  activity  which  were  ao  helpful  in  framing  the  Bank  Merger 
Act  of  1960. 

It  appears  proper  to  me,  in  order  to  be  logical  in  the  approach  to  the 
proposal  presenti;  at  hand,  to  review  in  retrospect  some  of  the  actions 
taken  under  the  provisions  of  the  Bank  Merger  Act. 

In  1960,  we  in  the  banking  field  felt  that  it  was  increasingly  difficult 
to  keep  abreast  of  the  rapidly  changing,  and  at  times  contraiy,  winds 
of  aupervisory  opinion  on  a  multitude  of  banking  matters.  We  were 
concerned  with  supervisory  r^uJations  and  opinions  in  many  areas, 
including  chartering,  branching,  interest  rates,  examinations,  et 
cetera,  but  one  of  the  areas  most  befogged  was  that  of  bank  mergers. 
It  was  the  opinion  of  practicing  banKers  that  the  Bank  Merger  Act 
would  be  the  cornerstone  on  which,  at  long  last,  positive  direction 
would  be  given  to  bank  mergers.  'With  its  seven  tests  for  applicability, 
it  was  fdlt  that  at  least  we  had  more  anchor  and  less  sail. 

Those  seven  tests  in  my  State  were:  Capitalization,  liquidity,  asset 
classifications,  the  pr^nium  paid,  the  management  class  and  succes- 
Bion,  its  financial  history,  and  the  major  item  of  the  needs  and  con- 
venience of  the  public. 

As  we  understood  the  act,  authority  over  mergers  was  vested  in  one 
of  three  Federal  agencies — that  is,  the  Feder^  Keserve  Board,  the 
Federal  Deposit  Insurance  Corporation,  and  the  Comptroller  of  the 
Currency.  We  were  aware  of  the  fact  that  in  merger  proposab  State 
member  banks  as  well  as  insured  State  nonmember  banks  would  be 
required  to  pass  over  two  hurdles — that  is,  either  the  Banking  Depart- 
ment of  the  State  and  the  Federal  Reserve  Board  in  one  case,  and  the 
Banking  Department  of  the  State  and  the  Federal  Deposit  Insurance 
Corporation  in  the  case  of  nonmember  banks,  while  national  banks 
were  required  to  clear  only  one  hurdle — that  is  the  Comptroller  of  the 
Currency's  OflSce. 

There  were  differences  of  opinion  at  that  time  regarding  the  posture 
of  the  Justice  Department  in  oank  mergers,  and  it  was  finally  resolved 
by  requiring  the  Justice  Department  to  submit  an  advisory  opinion 
on  the  competitive  factors  of  each  merger,  as  distinguished  from  the 
bankii^  factors,  to  the  bank  regulatory  agency  having  primary  ap- 
proval juriBdiction,  Advisory  opinions  were  also  required  from  each 
rf  tht  other  two  bank  r^iuatory  agencies  not  chained  with  final 
approval. 

In  certain  quarters  it  was  felt  that  the  Justice  Department  should 
be  placed  in  &  commanding  position  in  bank  merger  considerations, 
bot  it  is  noteworthy  that  the  then  Chairman  of  the  Federal  Deposit 
Ltsurance  Corporation,  in  his  testimony  in  thejpreceding  legislative 
aeesion,  said: 

No  examinatioa  or  review  hy  the  Department  of  Justice,  or  other  agcncj  or 
commifition,  outside  the  bank  supervisory  field,  of  the  facts  of  a  merger  tranaoc- 
tion,  cut  be  an  adequate  substitute  for  the  background,  kaowledge  and  current 
information  which  presently  reposes  in  the  supervisore. 

The  thoroughness  of  the  action  of  Congress  in  its  consideration  of 
S.  1062  in  the  spring  of  1960  indicated  a  crystallized  opinion  on  the 
question  of  which  agencies  of  Government  should  be  charged  with  the 
lesponsibility  for  final  approval  of  bank  mergers. 
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Senator  Fulbright  said,  in  presenting  the  bill  in  the  absence  of 
Senator  Robertson: 

Aa  it  passed  the  Senate,  S.  1062  expressed  the  view  of  the  Senate,  for  the  third 
time,  that  bank  mergers  ahould  be  regulated  bj  the  Federal  banking  agMioIes  on 
the  basis  of  banking  factors  and  competitive  factors  and  with  no  Binkle  factor 
beinx  in  Itadf  ooatrolliDR.  8.  1062  was  a  clear  Btatement,  for  the  third  time,  of 
the  Senate's  view  that  the  provlalona  of  section  7  of  the  Clayton  Act  should  not 
apply  to  bank  mergers.  The  amendments  to  S.  1062  made  by  the  House  do  not 
onange  this  aspect  of  the  bill.  The  House  has  agreed  with  the  Senate  that  bank 
mergers  should  be  controlled  by  the  Federal  banking  agencies  on  the  basis  of  both 
banking  factors  and  competitive  factors,  &nd  that  section  7  of  the  Clayton  Aot 
should  continue  to  be  inapplicable  to  bank  mergers. 

Further,  on  the  day  that  it  passed  the  Senate,  the  then  Senator 
Lyndon  B.  Johnson,  of  Texas,  speaking  on  the  same  bill,  said: 

This  bill  eetablishes  uniform  and  clear  standards,  including  both  banking  and 
competitive  factors,  for  the  consideration  of  proposed  bank  mergers.  It  eliminatea 
a  number  of  gaps  in  the  statutory  framework,  which  now  permits  many  bank 
mergers  to  occur  with  no  review  by  any  Federal  agency .  It  provides  for  a  thorough 
review  by  the  appropriate  Federal  bank  supervisory  agency,  under  these  oompre- 
hensive  standards,  and  with  the  benefit  of  any  information  which  may  be  supplied 
by  the  Department  of  Justice  in  the  report  required  from  them,  of  the  bank 
mergers  by  asset  acquisitions  and  other  means  which  are  now  and  will  continue 
to  be  exempt  from  the  antimerger  provisions  of  section  7  of  the  Clayton  Antitrust 
Act. 

I  shoidd  also  like  to  quote  at  this  point  a  further  statement  by  the 
then  Senator  Johnson  in  which  he  said: 

This    long    process — 
The  five  years  it  took  to  get  the  Congress  to  agree  on  a  bill — 
tries  the  temper  of  those  who  must  suffer  under  it.     But  in  my  judgment  the 
repeated  improvements  in  S.  1062  in  the  course  of  this  slow  process  show  the 
real  merits,  the  real  benefits,  of  the  legislative  process  at  its  best. 

Again  I  want  to  express  my  congratulations  to  Senator  Robertson  and  Senator 
Fulbright  and  Senator  Capehart  and  the  other  members  of  the  Banlciiig  and 
Currency  Committee  for  the  peraiatence  and  the  thoroughness  and  the  states- 
manship which  they  have  displayed  in  carrying  this  matter  ttirough  to  a  satis- 
factory conclusion. 

It  was  at  this  point,  generally  speaking,  that  bankers,  perhaps 
oTeroptimistically,  secure  in  the  belief  that  further  controls  were 
unwarranted  and  unnecessary,  had  confidence  that  banking  would 
coDtinue  to  be  closely  regulated  under  reasonable  controls  and  subject 
to  the  primary  supervision  of  the  appUcable  government  bank  super- 
visory agencies,  both  State  and  Federal. 

Not  too  many  months  after  the  passage  of  the  Bank  Merger  Act, 
however,  clouds  appeared  on  the  horizon  in  connection  with  the 
Philadelphia  Nationai  Bank  case.  Without  attempting  here  to  go 
into  the  merits  of  that  case,  a  very  significant  attitude  was  expressed 
in  the  U.S.  (Strict  court  by  a  representative  of  the  Justice  Depart- 
ment which  indicated  a  viewpoint  on  the  posture  of  banking  in  the 
financial  community  that  was  most  disconcerting  and  alarming  to  the 
averse  banker.  The  judge  in  that  cose  was  compelled  to  record  in 
his  opinion  the  following  words: 

The  court  was  not  impressed  with  the  attempts  of  the  Government  to  rtiow 
that  banking  is  of  minor  importance  hi  the  life  of  a  community  generally  and  of 
almost  abadute  unimportance  in  the  business  life  of  the  community.  The 
Government,  in  its  attempt  to  establish  this  contention  by  testimony  that  no 
single  particular  Individual  industrial  organiiation  has  ever  entered  a  partioular 
territory,  because  of  the  presence  or  absence  of  banking  facilities,  has  ignored  the 
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industrial  Ustory  o(  the  United  States.  Should  one  ever  speculato  as  to  whether 
an;  industrr  would  ent«r  a  oommunity  without  banking  faoilitieB,  the  answer 
would  be  eompletel;  obvious.  Historically,  banking  faoiliUes  have  preceded 
iaduatry  in  evwy  ttonununity. 

IiMsdeDtaUy,  the  district  eaurt — Chief  Judge  Clary — ruled  for 
the  banks  end  against  the  Department  of  JusUce  both  as  to  the 
Sherman  Act  and  the  Clayton  Act. 

As  one  who  has  been  trained  in  the  belief  that  banks  are  and  have 
been  by  practice  and  tradition  cast  in  the  role  of  service  institutions, 
it  came  as  somewhat  of  a  shock  to  learn  that  such  high  officers  of 
Government  evaluate  our  services  at  such  a  minimal  level.  It  gave 
rise  to  the  thought  that,  if  such  Federal  authority  ever  reaches  a 
point  where  it  supersedes,  ignores,  or  submei|;es  the  authority  of 
State  supervisors,  this  will  mark  the  point  of  no  return  and  will 
s^nal  the  demise  of  l^e  dual  banking  system. 

The  second  step  taken  by  the  courts  would  seem  to  contra  the  view 
of  the  Con^*ss  as  expressed  in  the  Bank  Merger  Act.  This  was 
reached  on  June  17,  1963,  when  a  decision  was  rendered  by  the  U.S. 
Supreme  Court  in  the  same  Philadelphia  Naiional  Bank  case.  This 
had  the  apparent  practical  effect  of  removing  conclusive  judgments 
on  bank  mereera  from  the  duly  authorized  supervisory  agencies  to 
the  realm  of  legal  decision. 

It  seemed  at  that  point  that  we  now  became  subject  to  a  government 
of  men  and  not  a  government  of  laws. 

This  decision,  by  five  members  of  the  Court,  with  two  dissenters 
and  one  Justice  agreeing  in  part  with  the  disspnt,  was  classified  by 
the  distinguished  Senator  from  Virginia,  Senator  Robertson,  as 
"one  of  the  most  incredible  cases  of  judicial  legislation  which  the 
Court  has  banded  down."  He  was  also  "ahocked  both  at  the  result 
and  at  the  Court's  casual  disr^ard  for  congressional  intent  and 
purpose." 

Jmtice  Harlan,  saying  that  section  7  of  the  Clayton  Act  did  not 
apply  to  a  bank  merger,  olwerved  with  respect  to  the  Bank  Mender 
Act  of  1960; 

This  enactment  turns  out  to  be  an  exorbitant  waste  oF  congressional  time  and 
flnergy. 

To  the  mind  of  the  average  banker  it  meant  that,  regardless  of 
previous  action  by  appropriate  supervisory  agencies,  merger  proposals 
mvolving  banks  would  be  subject  to  Federal  antitrust  laws  and 
henceforth  that  mergers  approved  by  appropriate  bank  supervisory 
agencies  would  not  be  immune  from  challenge  upder  such  laws. 

At  this  point  the  Justice  Department  had  taken  antitrust  action 
in  only  one  other  case  involving  a  commercial  bank — a  case  which  was 
subsequently  settled  in  the  course  of  litigation. 

Not  long  thereafter  the  Justice  Department  Antitrust  Division 
announced  a  clearance  procedure  under  which,  as  we  understood  it, 
a  buik  could  consult  with  that  Department  on  a  contemplated  merger 
prior  to  submission  to  the  applicable  supervisory  authority.  It 
■appeared  that  one  would  need  a  Veen  sense  of  perception  to  determine 
tno  exact  moment  when  the  "advisory"  nature  oi  the  consultation 
turned  into  a  "warning"  that,  if  the  decision  reached  b^  the  supervisory 
agency  did  not  a^ee  with  that  of  the  Antitrust  Division,  then  the 
■"booes  of  a  lawsuit  would  rattle  in  the  closet." 
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It  is  hardly  necessary  to  state  here  that  the  element  of  time  involved 
in  consideration  of  a  merger  is. of  utmost  importance  to  the  participat- 
ing banks,  their  depositors,  and  their  stockholders,  as  well  as  to  the 
public  generally.  In  the  hands  of  delaying  tactics  and  inexperience 
in  the  banking  field,  this  type  of  delay  could  conceivably  cause  results 
that  some  day  in  some  merger  would  be  fraueht  with  danger. 

A  good  example  of  delaying  tactics  would  be  the  occurrences  in- 
volving banks  in  New  Haven  and  in  Hammond,  Ind. 

In  effect,  this  places  the  three  bank  supervisory  agencies  in  a 
posture  where  they  have  only  the  initial  veto  power  and  any  final 
approval  so  extended  can  under  present  practices  be  vitiated  by  a 
nonbank  governmental  agency.  It  has  led  to  a  new  banking  technique 
which  could  be  labeled    bank  unscrambling." 

It  was  generally  believed  that  Congress  delegated  to  the  attention 
of  the  Justice  Department  only  the  competitive  factor  involved  in 
mergers,  and  then  only  in  an  advisory  capacity,  which  has  now  devel- 
oped into  the  primary  and  dominating  factor,  as  opposed  to  the  bank- 
ing factors  now  judicially  relegated  to  a  place  of  secondary  importance. 
It  is  against  this  background  that  I  would  now  express  a  few  rfr- 
marks  on  the  Hanover  Manufacturers  merger  in  New  York  City, 
which  took  place  during  my  superintendency  of  banks  for  the  State 
of  New  York  and  which  I  approved  on  May  23,  1961. 

I  became  superintendent  of  banks  upon  the  invitation  of  Governor 
Rockefeller  with  one  of  the  main  objectives  of  our  efforts  to  be  a 
revision  of  the  banking  law  of  the  State  of  New  York  where  the  super- 
visor has  control  over  not  only  commercial  banks,  saving  banks, 
savings  and  loan  associations.  But  a  host  of  other  institutions  coi^ 
ducting  activities  in  the  financial  field. 

Outmoded  laws  had  contributed  to  many  misunderstandings  and 
it  was  essential  that  an  orderly  process  should  be  developed  to  oeDOfil 
the  economic  interests  of  the  State  as  well  as  to  safeguard  the  public 
interest. 

It  was  under  this  charge  of  duty  that  chapter  237  of  the  laws  of 
1960,  reenacted  by  chapter  146  of  the  laws  of  1961,  set  forth  the  criteria 
to  be  considered  by  the  superintendent  in  determining  whether  to 
approve  a  proposed  merger  of  corporate  banking  oi^anizations. 
'Hiey  are: 

"(i)  (a)  to  insure  the  safe  and  sound  conduct  of  such  business; 
"(b)  to  conserve  thmr  assets; 
"(c)  to  prevent  hoarding  of  money; 
"(d)  to  eliminate  unsound  and  destructive  competition 
among  such  banking  organizations; 

"(e)  to  maintain  public  confidence  in  such  busineee;  and 
"(/)  to  protect  the  public  interest  and  the  interests  of 
depositors,  creditors,  shareholders,  and  stockholders." 
"(ii)  Whether  the  effect  of  the  merger  for  which  approval  is 
sought  shall  be  either — 

"(a)  to  expand  the  size  or  extent  of  the  resulting  institu- 
tion beyond  limits  consistent  with  adequate  and  sound 
banking  and  the  preservation  thereof,  or 

"(ft)  to  result  m  a  concentration  of  assets  "beyond  limits 
consistent  with  effective  competition.' " 
"(iii)  Whether  auch  met^r  may  result  in  such  a  lessening  of 
competition — 
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"(a)  as  to  be  injurious  to  the  interest  of  the  public,  or 
"(6)  tend  toward  monopoly." 
"(iv)  Primarily,  the  public  interest  and  the  needs  and  con- 
veoiience  thereof." 

Competition  under  these  rules  and  in  banking  practice  is  local. 
Dational,  and  international.  There  were  at  least  20  other  commercial 
banks  and  25  foreign  bank  agencies  in  New  York  City  competing  with 
other  luge  U.S.  banks  and  Manufacturers  Hanover  ^so  competed 
internationally  with  a  great  number  of  foreign  banks. 

Hanover  had  two  London  offices.  It  had  a  represeatative  in  Paris 
and  Beirut.  The  Manufacturers  did  not  have  branch  offices  but  had 
representatives  in  Paris,  London,  Rome,  Frankfurt,  and  Tokyo. 

Competition  has  since  been  reactivated  and  stimulated  by  another 
law  that  was  passed  during  my  superintendency  wUcb  gave  the 
foreign  bank  agencies  operatmg  in  New  York  the  right  to  convert  to 
bank  branches  and  thereby  compete  on  a  level  basis  with  our  domestic 
banks. 

The  reason  for  that  law,  as  I  recall — and  it  is  4  years  ago  and  T  may 
have  an  airhole  here  and  there  in  my  memory — was  that  our  banks, 
not  only  in  New  York  but  in  other  metropolitan  centers,  were  anxious 
to  establish  branches  or  do  busmess  in  other  foreign  countries.  It 
became  a  question  of  reciprocity. 

And  in  order  to  live  up — speaking  of  the  New  York  interest — to 
our  concept  that  we  were  the  money  center  of  the  world,  we  felt  we 
should  not  build  an  iron  wall  around  the  business  of  our  State  but 
we  should  welcome  competition  at  home  as  well  as  to  extend  our 
competitive  practices  to  other  centers  of  the  worid. 

The  Bankmg  Department  of  New  York  State  has  had  unicjue 
supervisory  experience  in  banking  dating  from  1851.  In  the  opinion 
of  competent  bank  supervisors,  tne  standards  of  the  department  are 
as  high  as  those  of  any  other  agency  exercising  bank  supervisory 
powers.  Truly  in  the  banking  hub  of  the  world,  its  familiarity  with 
trade  and  competitive  practices  and  patterns  in  the  banking  industry 
is  not  limited  to  a  local  market  exclusively,  but  by  very  nature  of  its 
geo^phical  locale  it  is  in  the  center  of  tne  whirlmg  waters  of  inter- 
national trade. 

It  is  well  known  that  the  competition  in  the  New  York  money 
market  among  the  great  variety  of  financial  corporations,  both  domes- 
tic and  fcH'eign,  is  as  keen  as  in  any  other  center.  It  is  for  this  reason, 
among  others,  that  the  supervisor  must  exercise  a  judgment  that  is 
as  fair  as  humanly  possible,  balanced  between  banking  factors  and 
competitive  factors,  encouraging  the  d^ree  of  competition  that  will 
iniire  to  the  public  interest,  needs,  and  convenience. 

In  the  matter  of  branching,  for  instance,  the  department  must  have 
a  definite  addreas  at  which  the  branch  will  be  located,  evidence  of  a 
satisfactory  lease  or  option,  a  minimum  distance  from  competing 
institutions,  and  other  hke  regulations  to  insure  the  orderiy  and  pro- 
gressive development  of  our  banking  community. 

It  is  through  strict  interpretations  of  our  State  laws  and  banking 
r^iulations  tliat  we  maintain  a  sound  and  conservative  banking 
system. 

It  is  in  the  Held  of  mngers,  however,  that  I  believe  the  record  of  the 
New  York  State  Banking  Department  exhibits  that  degree  of  pro- 
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fessional  competence  which  comes  through  the  long  experience  of  its 
staff  members. 

The  dep&rtment  considers  &nd  evaluates  against  the  backdrop  of  its 
experience  the  extent  of  competitive  activity  a  proposed  merger  would 
eliminate,  the  resulting  rel&tive  size  and  the  potential  market  area  of 
the  resulting  institution,  and,  more  importantly,  the  effects  upon  the 
public  interest  of  any  substantial  reduction  in  the  amount  and  quality 
of  the  remaining  competition. 

In  the  consideration  of  the  Manufacturers  Hanover  mei^er  which 
involved  an  exhaustive  analysis  by  highly  competent  bankm?  super- 
visory people  in  many  areas  of  banking  activity  that  led  to  toe  final 
approval  of  this  mei^er,  the  standards  previoudy  referred  to  relating 
to  safe  and  sound  conduct  of  such  business  and  maintenance  of  public 
confidence  offered  no  obstacle. 

Indeed,  the  two  banks  involved  had  long  and  honorable  tenures: 
in  the  case  of  the  Hanover  running  back  to  IS73,  and  in  the  case  of 
Manufacturers  to  1905.  Their  assets  had  shown  steady  growth 
and  both  enjoyed  a  high  degree  of  public  confidence.  There  was  no 
reason  to  beGeve  that  these  factors  would  change  upon  the  completion 
of  the  mei^r. 

In  view  of  the  recent  legislation  pasBed  by  the  Congress  designed 
to  protect  the  interest  of  stockholders,  it  is  interesting  to  note  that 
the  owners  of  the  banks  involved — namely,  the  stockholders— voted 
overwhelmingly  in  favor  of  the  merger;  86.7  percent  in  the  case  of 
the  Manufacturers  and  90.4  percent  in  the  case  of  Hanover.  The 
Hanover  Bank  was  a  $2  billion  institution  holding  4.6  percent  of  all 
commercial  bank  assests  in  the  city.  After  the  merger,  the  com- 
bined banks  resulted  in  an  institution  which  was  New  York  City's 
third  largest  bank,  holding  only  13.5  percent  of  the  commercial  bank 
resources  in  the  city. 

Parenthetically  it  may  be  noted  here  that  as  of  the  close  of  business 
on  December  31,  1964,  the  relative  position  of  the  merged  bank  in 
the  top  10  banks  in  New  York  City  is  unchanged.  It  still  remains 
in  third  place  and  is  only  60  percent  of  the  size  of  the  second  bank  in 
the  city  in  total  resources.  At  the  same  date  the  two  largest  banks  in 
the  city  had  combined  resources  that  equaled  those  of  the  next  four 
largest  banks  of  the  city  combined,  including  the  mei^ed  hank. 
Fiulher,  the  two  largest  banks  increased  resources  by  47  percent  as 
against  an  increase  of  42  percent  for  the  group  of  the  next  (out  banks 
in  the  four  and  a  half  years  from  June  1960  to  December  1964. 

Total  assets  and  total  number  of  branches,  whOe  most  impressive, 
are  not  under  all  circumstances  the  most  meaningful  measures  of  the 
competitive  power  of  a  bank  or  the  competitive  impact  of  a  bank 
merger.  In  a  metropolitan  center,  recognition  must  be  given  to  the 
branch  locations  of  all  comi)etuig  institutions,  including  savings  banks 
and  savings  and  loan  associations.  At  the  time  of  the  mei^er  there 
were  3  to  13  offices  of  competing  commercial  banks— excluding 
Manufacturers — within  2  blocks  of  each  of  7  branches  of  Hanover 
Bank;  the  other  4  branches  had  like  competition.  In  Manhattan 
alone,  more  than  250  offices  of  about  30  competing  commercial  banks 
offered  competition.  There  was  no  indication  of  concentration  or 
domination  in  this  area,  and  certainly  no  lessening  of  competition  so 
as  to  be  injurious  to  the  interests  of  the  public. 

Neither  bank  involved  in  this  merger  was  suffering  any  injury  or 
impairment  of  its  sound  financial  condition  by  the  competitive 
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practicea  of  other  financial  inBtitutions.  Their  business  had  been 
safeJy  and  soundly  conducted  for  years.  The  Hanover  Bank  was 
known  throughout  the  trade  to  be  a  "wholesale"  bank  while  Manu- 
facturers was  known  to  be  primarily  a  "retail"  bank  with  some 
"wholesale"  business.  It  was  evident  that  the  combined  institution 
would  offer  the  benefits  of  the  specialized  field  in  which  each  institutioD 
had  previously  engaged  and  would  complement  each  oth^  and  accord- 
ingly service  the  field  of  banking  and  trust  operations  on  a  much 
broader  scale  than  each  could  service  acting  individually.  With  the 
growth  of  U.S.  industry  it  was  natural  to  assume  that  urger  lines  of 
credit  would  be  needed  from  banks  generally,  and  inasmuch  as  the 
resources  of  the  combined  institutions  woidd  enable  the  merged  banks 
to  service  large  national  corporations,  in  competition  with  lai^er  banks, 

that  seemed  most  desirable. 
The  average  large  corporate  borrower  of  tbe  two  banks  tripled  in 

size  since  the  year  1947,  a  growth  rate  that  was  10  times  that  of  the 

Manufacturers  and  20  times  that  of  the  Hanover  Bank. 

In  this  area  the  loan  ratio  of  Manufacturei-s  Trust  was  lower  than 

the  average  for  other  large  New  York  city  banks. 
In  this  merger  there  was  no  question  of  protection  of  tlie  interests 

of  depositors  as  services  would  continue  to  be  offered  on  substantially 

similar  terms.     It  was  to  be  noted  that  Hanover  did  not,  except  for 

employees,  offer  special  checking  accounts  to  the  public  and  did  not 

provide  for  savings  accounts  or  certain  types  of  consimier  loans. 

To  this  extent  the  merger  represented  expansion  of  facilities  offered 

to  the  public. 
Considei'able  additional  data  on  the  merger  coidd  be  offered  here, 

but  in  the  interests  of  brevity  I  shall  lodge  with  the  counsel  for  the 

committee  a  copy  of  my  decision  in  this  merger. 
The  Chairman.  That  may  be  inserted  in  the  record  following  the 

testimony  of  tbe  witness. 

Mr.  Clabk.  I  should  like  here  to  record  the  following  summary 

and  decision  on  the  apphcation  submitted  by  the  banks: 

Data  submitted  by  the  applicants,  and  this  DBpartment'a  Independent  study, 

aa  reviewed  in  the  foregoing  sections  of  this  statement,  lead  to  these  conclusions: 

1.  The  considerations  set  forth  in  section  10  of  the  banking  taw  (and  incor' 
poreted  by  reference  ia  section  601-b),  including  the  technical  banking  factors  of 
capitalization,  liquidity,  asset  classifications,  the  premium  proposed  to  be  paid 
to  the  stockholders  of  Hanover,  management  classiflcatian  and  succession,  and 
financial  history,  are  either  favorable,  not  adverse,  or  not  precisely  applicable. 

2.  The  proposed  merger  would  not  expand  the  size  or  extent  of  the  rtsuUing 
institution  beyond  limits  consistent  with  adequate  or  sound  banking  and  the 
presca'vatioii  thereof. 

3.  The  proposed  luc 
limits  consistent  with  ,       

4.  The  proposed  merger  would  not  result  in  such  a  lessening  of  competition  m 
to  be  injurious  to  the  Interests  of  the  public,  nor  in  suob  a  lessening  of  competition 
as  to  tend  toward  monopoly. 

5.  The  public  interest  would  not  be  injured  by  the  merger,  and  the  needs  and 
convenience  of  the  public  would  be  served  to  same  extent  thereby. 

Accordingly,  I  approve  the  proposed  merger  of  the  Hanover  Bank  into  Manu- 
facturers Trust  Co.,  and  recommend  to  the  banking  board  that  it  approve  the 
operation  and  maintenance  by  Manufacturers  Hanover  Trust  Co.  of  the  presently 
auUiorixed  domestic  and  foreign  offices  of  the  Hanover  Bank,  New  Yorlc,  N.Y., 
May  23,  1961. 

In  the  latest  judicial  opinion  in  this  case,  the  U.S.  District  Court 
for  the  Southern  District  of  New  York  concludes  in  part  that  there  is 
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a  "reasonable  probability"  that  this  merger  "may"  substantially 
lesseo  competition  or  tend  to  create  a  monopoly  in  commercial  banking 
in  the  New  York  metropolitan  area,  et  cetera.  I  understand  that 
plans  must  be  drawn  under  this  decision  so  as  to  reconstitute  the  two 
banks  aa  they  were  before  the  date  of  the  merger.  As  previously 
said,  this  would  appear  to  call  for  "bank  unscrarabhng." 

The  substantial  difficulties  which  must  be  overcome  in  effecting 
this  divestiture  cannot,  in  my  opinion,  be  underestimated.  The 
effect  of  this  step  on  depositors,  oorrowers,  stockholders,  and  the 
general  public  cannot  be  projected  with  any;  de^ee  of  certainty. 
Among  tna  questions  which  are  bound  to  arise  in  this  connection  are: 

1.  Which  bank  receives  the  deposit  accounts  opened  since  mei^er 
dat«? 

In  this  connection,  what  happens  to  the  total  deposits  while  divest- 
ment L8  taking  jplace? 

2.  How  to  divide  the  loans  made  to  borrowers  since  that  date. 

In  this  connection  what  happens  to  borrowers  while  divestment  is 
taking  place? 

3.  The  handling  of  excess  loan  lines  where  the  borrower's  needs 
exceed  the  statutory  limit,  or  the  operatmg  limit,  of  one  of  the  orig- 
inal banks. 

What  disposition  can  be  properly  made  of  the  following  accounts — 

4.  Personal  trust  services: 

(a)  Voluntary  and  court  trusts. 
(6)  Agency  and  custody  accounts. 
(e)   Pension  fund  trusteeships. 

(d)  Profit-sharing  funds. 

(e)  Investment  advisory  accounts. 

5.  CJorporate  trust  services: 

(a.)  Trustee  for  security  issues. 
And  on  that  point,  in  recent  years  banks  doing  business  outside  of 
New  York  have  taken  more  than  one-half  of^new  corporate  bond 
offerings  and  municipal  revenue  issues. 

(6)  Stock  transfer  agencies. 

(c)  R^istrar  accounts. 

(d)  Dividend  disbiu-sing  agency  accounts. 

(e)  Bond  and  coupon  payine  agencies. 

6.  Accounts  with  correspondent  Danks: 

This  would  involve  ^artidpation  in  loans  originated  by  either  of  the 
merged  banks  or  participated  in  or  originated  by  either  of  the  merged 
banks  or  participated  in  or  or^inated  by  the  merged  bank. 

It  also  involves  correspondents'  safekeeping  accounts.  It  also 
involves,  particularly  in  the  case  of  the  Manufacturers,  acting  as 
trustee  for  retirement  funds  for  banks  which,  as  I  recall,  exceeded  over 
700  accounts  at  the  time  of  the  merger, 

7.  Accoimts  with  foreign  banks  and  agencies. 

8.  Activities  in  municipal  and  Government  securities. 

9.  Employees  pension  funds — ^profit-sharing  plans,  (Handling 
of  retirements,  insurance,  etc.). 

As  I  recall,  the  group  insurance  for  employees  in  one  bank  provided 
for  death  benefits  that  were  quite  a  degree  higher  than  that  in  the 
otlier  bank. 

I  don't  know  what  would  happen  to  the  morale  of  the  employees 
in  the  bank  with  the  lower  amount  of  coverage  when  perhaps  it  aad 
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to  take  its  former  position  as  far  as  their  life  insurance  coverage  was 
concerned. 

10.  Automation  equipment  and  expense  involved  in  returning  to 
previous  posture. 

I  do  not  believe  that  anyone  can  accurately  estimate  the  cost  of 
installing  an  automation  system  involving  the  furnishing  of  all  cus- 
tomers m  the  bank  with  new  checkbooks  bearing  newly  encoded  bank 
account  numbers,  requiring  replacement  of  every  check  that  is  out- 
standing to  make  your  system  100-percent  efficient,  when  the  cost  of 
the  eqmpment  alone  runs  into  the  substantial  six  figures. 

It  is  hard  to  estimate  for  anyone,  even  the  most  expert  in  that  field, 
what  the  dollar  amount  of  cost  would  be — plus  all  the  annoyance  and 
resistance  to  change  that  woxJd  ensue  on  tne  part  of  the  customer. 

11.  Leases,  contracts,  new  branch  applications,  and  perhaps  new 
offices  that  may  be  imder  construction. 

12.  Officers  and  employees  acquired  since  merger  dates. 

I  happen  to  know  of  one  man  who  gave  up  a  verv  good  senior 
position  to  come  with  the  merged  bank.  I  don  t  know  now  he  would 
feel  if  the  banks  were  split  asunder,  whether  he  would  want  to  con- 
tinue with  one  bank,  or  whether  he  might  think  he  had  made  a  bad 
choice  on  s  factor  that  he  hadn't  even  thought  of. 

13.  Inasmuch  as  the  demolition  of  the  former  home  office  of  Hanover 
Bank  is  completed,  the  unscrambling  is  further  complicated  by  main 
office  relocation  problems. 

And  as  you  mentioned,  Senator  Robertson,  during  the  presentation 
by  Mr.  Odlin  the  question  arose  as  to  how  would  the  reconstituted 
bank  get  a  charter.  As  far  as  I  am  aware,  there  is  nothing  presently 
in  the  law  which  would  compel  the  superintendent  of  banks  of  the 
State  of  New  York  to  grant  a  charter  by  order  of  a  court.  I  think 
that  this  could  be  a  real  problem. 

Each  of  these  items  could  also  be  applied  to  all  large  bank  mei^ers 
since  the  CeUer-Kefauver  amendment  m  1950. 

This  legislation  (S.  1698)  in  my  opinion  will  have  the  beneficial 
effect  of  returning  to  the  proper  banking  supervisory  agencies  the 
jurisdiction  which  is  sorely  needed  to  clarify  the  existing  confusion  not 
only  in  the  minds  of  bankers  but  also  in  the  minds  of  an  ^ert  and 
inquiring  public.  Avoidance  of  controversy  has  long  been  a  hallmark 
of  the  banking  industry.  TVe  have  a  need  for  better  understanding 
between  bankers  and  their  supervisory  agencies,  as  well  as  between 
the  agencies  themselves.  Acting  in  concert,  we  can  jointly  make 
further  contributions  to  clear  away  the  uncertainty  that  unnecessarily 
impedes  our  services  to  the  economic  growth  of  our  country. 

Thank  you  very  much,  sir. 

The  Chaihman.  You  have  given  us  a  very  interesting  sidelight  into 
the  importance  of  the  dual  banking  system  and  how  that  system  is 
saf^u^^ed  against  the  creation  of  combinations  and  mergers  that 
would  substantially  lessen  competition  or  constitute  a  monopoly. 

Now  let  us  take  a  quick  look  at  a  complaint  that  was  heard  here 
yesterday  by  one  opponent  of  the  pending  bill  who  is  alleged  to  have 
sud  that  the  bill  amounts  to  shooting  the  policeman  on  the  comer. 

Senator  Douglas.  Who  was  that,  may  I  ask? 

The  Chaibuan.  Mr.  Wright  Patman. 

I  wasn't  going  to  mention  his  name,  but  I  have  to  answer. 

Senator  ]Jouoi<ab.  I  thought  we  should  know  the  soiuve  of  the 
statement. 
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The  Chairman.  Mr.  Clwk,  I  know  you  knew  all  these  bank 
conunissioners  because  they  elected  you.  And,  after  aH,  they  don't 
usually  vote  for  somebody  tbey  never  beard  of.  Did  you  ever  know 
of  a  State  bank  commissioner  who  favored  monopoly  against  the 
interests  of  the  people  of  the  State? 

Mr.  Claek.  No,  sir. 

The  Cbairhan.  Did  you  ever  know  of  a  member  of  the  Federal 
Reserve  Board  who  favored  monopoly  ^;ainst  the  people  of  the 
Nation? 

Mr.  Clark.  No,  sir. 

The  Cbaieman.  Did  you  ever  know  of  a  member  of  FDIC  who 
favored  monopoly  against  the  interests  of  the  people? 

Mr.  Clark.  Same  answer,  mr. 

The  Chairman.  Under  the  provisions  of  the  present  bank  merger 
act — which  the  courts  have,  as  you  pointed  out,  clearly  misconstrued, 
I  think — isn't  it  true  that,  before  two  or  more  State  banks  can  merge, 
it  must  have  the  approval  of  the  State  banking  ^ency? 

Mr.  Clark.  Tes^sir,  that  is  true. 

The  Chairhak.  We  heard  yesterday  there  are  twice  as  many 
State  banks,  relatively  speaking,  as  there  are  national  banks. 

Mr.  Clark.  That  is  my  recollection. 

The  Chairuan.  In  New  Tork,  tell  us  the  factors  that  you  have  to 
consider  for  the  protection  of  the  public  before  you  as  a  bankiiiig 
commissioner  would  approve  any  mei^r  of  State  banks.  What  are 
they? 

Mr.  Clark.  Generally  speaking,  or,  those  are  the  State  re- 
quirements I  have  read. 

The  Chairman.  Would  you  repeat  them  for  us?  I  think  it  is 
important  to  know  what  you  considered  when  you  approved  the 
merger  of  the  Manufacturers  Hanover  and  when  you  approved  the 
mei^er  of  the  Chase  Manhattan.  You  approved  botn  of  them, 
didn't  you? 

Mr.  Clark.  No.     Chase  Manhattan  was  before  my  time,  or. 

The  Chairman.  All  right.  You  had  a  hand  in  framing  this  law 
in  New  York? 

Mr.  Clark.  Yes,  sir.     I  did. 

The  Chairman.  What  did  you  put  in  this  law  for  the  protection  of 
the  public?  Just  read  it.  It  is  in  your  statement,  but  just  read  it 
again  there. 

Mr.  Clabk.  I  would,  if  I  may,  like  to  put  it  in  my  own  words  with- 
out referring  to  the  statement. 

The  Chairman.  I  am  sure  that  will  be  better. 

Mr.  Clark.  I  think  a  good  example,  sir,  of  the  benefits  of  the 
merger  to  the  pubUc  would  be  in  this  case  where  the  Hanover  Bank 
did  not  offer  consumer  lending  services  to  the  public,  with  one  small 
exception.  This  to  me  was  one  of  the  fine  things,  the  good  things,  in 
this  merger. 

It  did  not  offer  savings  accounts  except  to  employees.  This  again 
was  a  service  to  the  public. 

They  did  not  have,  with  a  few  minor  exceptions,  special  checking 
accounts,  which  is  one  of  the  main  items  of  use  of  bank  checks  today. 
Again,  expanded  services  to  the  public. 

The  Hanover  Bank  had  11  branches  in  areas  of  the  city  where  these 
services  could  have  been  utilized  by  the  pubhc  and  where  the  Mao- 
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iifacturers  Trust,  generally  speakiog,  also  offered  in  th^  120-odd 
branchfis  these  same  services. 

The  location  of  the  banks'  offices  has  a  P^^^  ^^  ^(^  do  with  a 
supervisory  decision.  The  staffing  of  the  offices  also  enters  into  his 
decision.  The  quality  of  the  competition,  the  type  of  the  competing 
institutions,  these  are  typical  of  the  factors  tnat  enter  into  the 
supervisor's  preliminary  toinking,  and  in  most  cases  his  ultimate 
decision. 

The  Chaikman.  Now  I  just  want  to  sxunmarize  very  briefly  what 
you  have  embodied  into  law  in  your  great  State.  You  are  the 
policeman  for  the  comer  for  the  protection  of  the  public  in  bank 
mergers.  Before  you  will  approve  a  merger,  you  have  got  to  con^der 
these  criteria: 

To  insure  the  safe  and  sound  conduct  of  such  business; 
To  conserve  their  assets; 
To  prevent  hoarding  of  money ; 

To  eliminate  unsound  and  destructive  competition  amoi^ 
such  banking  organizatione ; 

To  maintam  public  confidence  in  such  business;  and 
To  protect  the  public  interest  and  tiie  interests  of  depositCH^, 
creditors,  shareholders,  and  stockholders. 
Whether  the  effect  of  the  merger  for  which  approval  is  sought  ahalL 
be  either — 

to  expand  the  size  or  extent  of  the  resulting  institution  beyond 
limits  consistent  with  adequate  and  sound  banking  and  the  preser- 
vation thereof;  or 

to  result  in  a  concentration  of  assets  'beyond  limits  consistent 
with  effective  competition." 
Whetiier  such  mei^er  nmy  result  in  such  a  lessening  of  competition 
as  to  be  injuiious  to  the  interest  of  the  public,  or  tencf  toward  monop- 
oly. 

Primarily,  the  pubUc  interest  and  the  needs  and  convenience 
thereof. 
Mr.  C1.ABE.  That  is  right,  sir. 

The  Chaibuan.  And  you  approved  the  mei^er  of  Manufacturers 
Hanover? 
Mr.  Clark.  Tes,  sir:  I  did. 

The  Chairman.  And  you  tell  us  that  after  4  years  or  more  of 
merger  you  are  fully  connrmed  in  the  fact  that,  instead  of  decreasing 
competition,  other  banks  went  ahead  of  them  in  competition? 
Mr.  Clabs.  That  is  right,  sir. 
The  Chairman.  In  New  York  City. 

NoWj  all  right.     Then  you  say,  on  the  basis  of  that,  you  do  not 
think,  if  you  were  now  the  policeman  on  the  comer  to  protect  the 
public  in  New  York,  that  my  bill  would  shoot  you? 
Mr.  Clark.  No,  sir;  I  do  not  think  it  would. 
The  Chairman.  All  right.    So,  before  any  member  banks  can. 
mei^fl  that  are  State  b^iks,  first  the  State  banking  agency  must 
certify  as  to  the  necessity  of  it? 
Mr.  Clahk.  That  is  right,  sir. 
The  Chairman.  The  appropriateness  of  it? 

Mr.  Clark.  In  New  York  State,  when  the  superintendent  approves 
a  merger,  it  is  approved  in  practice  conditional  upon  the  approval  of 
the  Federal  Deposit  Insurance  Corporation  or  the  Federal  Reserve 
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Board,  depending  on  whether  the  resulting  bank  would  be  a  member 
or  nonmember  bank. 

The  Chairman.  That  is  true.  But  suppose  you  disapprove  it. 
That  is  where  it  dies? 

Mr.  Clare.  That  is  where  it  dies. 

The  CHAiRBiAN.  All  right.  You  don't  know  of  any  State  com- 
missioner who  favors  monopoly?  So  the  friend  of  antimotiopoly  has 
a  man  in  the  driver's  seat  on  the  first  go-around? 

Mr.  Clark.  Yes. 

The  Chai&uan.  And  if  it  is  not  proper,  he  IdUs  it  right  there? 

Mr.  Clark.  Yes,  sir. 

llie  Chairman.  But  his  approval  doee  not  make  it  effective? 
Where  does  it  go?  If  it  is  a  member  bank,  who  has  to  take  it  up  from 
there? 

Mr.  Clark.  The  Federal  Reserve  Board. 

The  Cbairhan.  If  it  is  a  nonmember  State  bank,  who  takes  it  up 
from  there? 

Mr.  Clark.  FDIC. 

The  Chairman.  And  you  say  you  have  never  heard  of  anybody 
in  rather  of  those  agencies  who  favors  monopoly? 

Mr.  Clark.  No,  sir.    Quite  the  contrary. 

The  Chairman.  Are  the^  all  men  trained  in  the  science  of  banking 
and  considering  it  all  the  time? 

Mr.  Clark.  They  have  been  trained. 

The  Chairman.  'Therefore,  you  come  before  us  and  say  on  the  hataa 
of  your  practical  experience,  on  the  basis  of  the  present  safeguards, 
you  see  no  good  and  sufficient  reason  why  this  Congress  should  permit 
another  branch  of  the  Government,  which  is  supposed  to  be  enforcing 
criminal  laws  and  not  regulatiog  banking,  to  have  the  veto  and  life 
and  death  final  sentence  over  any  merger  of  banking  institutions? 
You  don't  see  any  sense  for  that? 

Mr.  Clark.  I  do  not  see  the  justification  for  that  posture  by  that 
particular  agency. 

I  should  also  like  to  say,  Mr.  Chairman,  that  precedibg  the  Manu- 
facturers Hanover  meiger — I  have  forgotten  how  many  months 
before  if  not  a  year  or  so  before — I  turned  down  at  the  department 
door  a  merger  applied  for  by  one  of  the  largest  banks  in  New  York 
with  a  bank  in  the  suburban  areas  of  the  city  which  was  at  that  point 
in  control  of  51  percent  of  the  banldng  assets  of  that  suburban  trade 
area. 

And  tbe  reason,  as  X  recall,  that  I  gave  it  a  negative  reply  was  that 
the  suburban  hank,  and  this  has  been  subseguently  borne  out  by  the 
record,  would  advance  its  interest  far  up  into  the  Hudson  Valley, 
and  I  brieve  today  if  you  were  to  consult  the  heads  of  that  bank 
they  would  agree  tnat  it  was  tbe  beet  thing  that  ever  happened  for 
that  particular  bank,  because  it  has  expanded  so  ^-eatly  to  tne  north. 

But  at  that  time  the  merger  with  a  New  Yoik  city  bank  was  in 
my  opinion  contrary  to  the  best  interests  of  the  pubhc,  and  was 
definitdy  a  tendeuCT  toward  monopoly. 

The  Chairman.  The  Senator  from  Illinois. 

Senator  Douglas.  Mr.  Clark,  what  was  the  period  of  your  service 
as  superintendent  of  banking  in  New  York? 

Mr.  Clark.  Two  and  a  half  years,  sir. 

Senator  Douglas.  Beginning  when? 
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Afr.  Clark.  I  was  in  Governor  Rockefeller's  fiist  cabinet — 
January  195d. 

Senator  DoiJOLAB.  Until? 

Mr.  Clark.  June  1961. 

Seaator  Douglas.  Did  Mr.  Oren  Root  also  serve  as  superintendeat 
of  banking  in  New  York? 

Mr.  Clark.  As  my  successor,  sir. 

Senator  Douglas.  In  the  last  few  years,  as  the  chairman  indicated, 
the  former  Chase  National  Bank  and  the  Manhattan  Bank  mei^ed. 

Mr.  Clabk.  That  I  believe,  sir,  was  back  in  about  1955  or  1956, 
Somewhere  around  1956.    I  have  forgotten  the  exact  date. 

Senator  Douglas.  And  Chase  National  Bank,  which  had  been 
almost  the  first  national  bank  in  the  country,  gave  up  its  nationfJ 
charter  and  became  a  State  bank? 

Mr.  Clark.  Yes,  sir.    That  is  my  recollection. 

Senator  Douglas.  And  this  was  approved  by  the  State  superin- 
tendent of  banks? 

Mr.  Clark.  Yes,  sir. 

Senator  Douglas.  And  confirmed  by  the  authorities  here.  Now, 
in  the  old  days  there  used  to  be  a  National  City  Bank  and  a  first 
National  Bank. 

Mr.  Clark.  Yea,  Mr. 

Sraiator  Douglas.  Have  those  mei^ed? 

Mr.  Clark.  Yes,  sir.     First  National  Bank  merged  into  the 

Senator  Douglas.  The  George  F.  Baker  Bank? 

Mr.  Clark.  It  was  known  as  the  George  F.  Baker  Bank.  At  that 
time  I  was  head  of  the  New  York  clearinghouse. 

Senator  Douglas.  Did  they  give  up  their  national  charters  or  are 
tlLey  stQl  national  banks? 

Mr.  Clabk.  The  First  National  City  Bank  continues  to  operate 
under  the  national  charter  of  the  National  City,  as  I  recall. 

Senator  Douglas.  Now,  the  Manufactm-ers  Hanovw  is  the  third 
bank.    What  is  the  fourth  bank  in  size  in  New  York? 

Mr.  Clabk.  I  think  it  is  the  Chemical.  I  think  today  it  is  the 
Chemic^  Bank. 

Senator  Douglas.  Ch^nical  Bank? 

Mr.  Clabk.  Chemical. 

Senator  Douglas.  Have  they  merged  with  any  bank? 

Mr.  Clabk.  Yee,  sir.  Thw  have  merged  with  the — they  have 
tekea  in  the  New  York  Trust  Co. 

Senator  Douglas.  New  York  Trust? 

Mr.  Clabk.  And  several  other  smaller  banks  in  the  suburban  area 
of  New  York. 

Senator  Douglas.  Westchester  or  Long  Island? 

Mr.  Clabk.  In  Long  Island.  And  I  beheve  they  were  in  recent 
weeks  turned  down  on  an  application  to  take  over  a  bank  in  Yonkns, 
one  of  the  suburban  areas  to  the  north  of  the  metropolitan  district. 

Senator  Douglas.  That  would  be  Westchester? 

Mr.  Clark.  Yes,  sir.  That  would  be  in  Westchestw  County- 
Senator  Douglas.  Is  the  Chemical  Bank  now  a  State  bank? 

Mr.  Clabk.  Yes,  air.  It  has  been  a  State  bank  for  many,  many 
years. 

Senator  Douglas.  Was  New  York  Trust  a  State  bank? 

Mr.  Clabk.  Yes,  sir. 
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Senator  Douglas.  They  got  the  consent  of  the  State  superinteodenW 
of  banking? 

Mr.  Olabk.  That  is  right,  sir. 

Senator  Dodolas.  When  did  that  happen? 

Mr.  Clark.  That  happened  during  my  teniire. 

Senator  Douolas.  So  you  approved  both  the  Chemical  and  New  ' 
York  TniHt  merger 

Mr.  ChAHK.  Tliat  is  right,  sir. 

SAnat^jr  Douglas  (continuing).  And  also  the  Manufactunn  Han- 
over merger? 

Mr.  <'i.AiiK.  That  it<  right,  sir. 

Senator  Uouolah,  Now,  you  say  the  Manufacturers  Hanorer 
Jtnrik  haH  i:i.fj  percent  of  bank  d^osita  in  New  York  City? 

.Mr.  ('i.AitK.  ntiuking  asnets.     Bank  assets  I  beUeve  I  said,  sir. 

SituuUtr  DiHHiLAH.  Baak  asHets.  All  right.  What  percentage  does 
('iiatm  MaiiJiattan  liave? 

.Mr.  ( li.Ai(K.  Koughly  I  beUeve  it  is  about  21  percent. 

S<4rintor  Doikilah.  It  was  21  percent  8  years  ago.  Has  that  in- 
crHMHwl  Hince  then?    I'otal  assets  are  a  Uttle  short  of  $50  billion? 

Mr.  ( Ji.AiiK.  In  1060,  if  I  may  put  some  guidepostfl  up,  sir 

SwiaUir  DoiJOLAH.  Yets. 

Mr.  ( !i.AiiK.  In  IBfiO  the  Chase  Manhattan  Bank  had  resources  of 
$H,0K7  iriillion.  At  the  close  of  business  on  December  31,  1064,  it 
hud  t.otiil  RMselH  (if  $11,949  million. 

Kttniitiir  Dr>ii<>LAn.  What  are  the  total  assets  of  New  York  City? 

Mr.  i  !i.AiiK.  New  York  City?    Of  aU  the  banks? 

Soiiiilor  DoiioLAH.  Well,  include  the  five  boroughs.  We  won't 
uinrcJy  take  Miuihattuo.    Take  the  five  boroughs. 

Mr.  ('lahk.  Well,  I  do  not  have  a  figure  for  the  five  boroughs,  but 
if  J  Jiuiy  jintject,  the  assets  of  all  the  State  banks,  trust  companies, 
and  nalrional  banks  in  the  city  of  New  York  at  the  close  of  business 

Satiatur  Douqlab.  Is  that  Manhattan  only  or  is  that  the  city 
including  the  five  boroughs? 

Mr.  Clahk.  That  would  include  Queens.  It  would  include  Man- 
liatlaii.  It  would  include  Richmond.  It  would  not  go  into  Nassau 
County,  nor  would  it  go  into  Westcheater.    It  would  indude  Brooklyn. 

Senator  Douglas.  Would  it  include  the  Bronx? 

NIr.  Clark.  It  would  include  the  Bronx. 

Senator  Douglas.  That's  what  I  want  to  find  out — if  it  includes  the 
five  boroughs  that  comprise  New  York  City. 

Mr.  Clahk.  Total  of  $55,371  million. 

Senator  Douglas.  And  Chase  Manhattan  has  SIX  billion? 

Mr.  Clark.  $11.9  billion. 

Senator  Douglas.  Well,  that  is  about  21  percent.    That  is  correct. 

Now,  how  about  National  City— First  National? 

Mr.  Clark.  They  had  at  the  same  date,  December  31,  1964, 
$10.9  billion. 

Senator  Douglas.  That  would  be  just  short  of  20  percent? 

Mr.  Clark.  Yea,  sir. 

Senator  Douglas.  Manufacturers  Hanover  is  13.5. 

What  does  the  merger  of  Chemical  with  New  York  Trust  and 
the  other  banks  show? 

Mr.  (.'lark.  CliemiciU  shows  a  total  asset  of  $6.1  billion. 

Senator  Douglas.  That  would  be  11  percent  roughly. 
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Mr.  Clabk,  Yea,  sir. 

Senator  DonoLAs.  Is  that  correct? 

Mr.  Clabk.  That  is  right. 

Senator  Oouolas.  Now,  the  four  biggest  banks  then  have  64.5 
percent  of  bank  assets  in  the  city  of  New  York. 

Mr.  Clabk.  And  Moif:an  Guaranty  has  $6.7  lullion  as  the  fifth 
bank. 

Senator  Douglas.  Thank  you. 

Well,  in  1958  the  four  lai^^t  banks  in  New  York  City  had  60 

gercent  of  the  bank  assets,  so  it  has  increased  from  60  to  64.5  perc«it. 
D  there  has  been  a  growth  in  concentration,  control  over  assets  of 
New  York  banks  as  a  result  of  these  mei^ers. 

Was  Cbonical  one  of  the  big  four  in  1958? 

Mr.  Clahk.  My  recollection  would  say,  Senator,  they  were  not 
one  of  the  big  four. 

Senator  DonOLAS.  Would  First  National  have  been  one  of  the 
big  four? 

Mr.  Clark.  First  National  City;  yes,  sir. 

Senator  Douglas.  So  •wba.t  happened  was  that  when  National 
City  and  First  National  merged  that  those  had  previously  been  two 
of  the  big  four? 

Mr.  Clabk.  National  CSty  would  have  been.  The  First  National 
Bank  was  outside  of  the  first  four. 

Senator  Douolas.  Oh.  Would  Manhattan  have  been  one  of  the 
first  tour  in  1958? 

Mr.  Clark.  Bank  of  Manhattan  Co.? 

Senator  Douglas.  The  Bank  of  Manhattan  Co.  The  bank  which 
merced  with  Chase. 

Mr.  Clabk.  That  is  the  Bank  of  ManhattaD  Co.  That  was  not, 
my  recoUectiou  says,  in  the  first  four. 

Senator  Douqlab.  You  see,  what  some  of  us  are  afraid  of  is  a 
tendency  of  mereers  to  inci'ease  the  degree  of  conceotration  of  control. 
It  is  a  matter  of  very  real  concern  to  us. 

We  appreciate  the  difficulties  of  unscrambling  previous  mei^ers. 

You  were  not  here  yesterday,  but  I  oitad  example:^  of  Great  Britain 
-and  Canada  where  a  concentration  of  banking  facilities  has  helped  or 
has  fostered  concentration  of  industrial  control.  Big  banks  like  to 
lend  to  bie  compauieH. 

And  I  toink  there  is  no -doubt  that  a  concentration  of  banking  has 
fostered  concentration  of  industry  in  both  of  these  countries.  This 
has  crested  many,  many  difficulties,  has  led  to  cartelization,  which 
tends  to  restrict  output,  consequently  employment,  and  which  puts 
great  strain  on  the  prices  and  wages  in  the  noucartelized  industries. 

So  these  are  great  matters  of  public  poUcy. 

I  want  to  thank  you  for  your  very  courteous  testimony. 

Mr.  Clark.  Senator,  knowing  of^your  great  interest  in  small  busi- 
ness, one  of  the  figures  that  I  recollect  in  the  Manufacturers  Hanover 
would  be  that,  if  you  could  say  that  loans  of  $100,000,  at  the  line  of 
$100,000  or  less,  could  be  considered  as  loans  to  small  business,  my 
recollection  is  that  sUghtly  over  90  percent  of  Manufacturers  Trust 
loans  were  in  that  category. 

Senator  Douolas.  The  test  is  not  the  percentage  of  the  number  of 
loans  but  the  percentage  of  the  total  amount  of  the  loans.  You  as  a 
statiBtidan  diAuld  weU  recognize  that  fact.     You  can  always  bring 
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in  large  ntimbers  of  small  loans  and  build  the  figure  up.  But  the  test 
is  on  the  distribution  of  amounts  loaned.     Do  you  have  those  figures? 

Mr.  Clark.  No,  sirj  I  do  not.     Not  in  my  memory. 

Senator  Douglas.  I  didn't  think  you  would  have  them. 

Mr.  Clark.  I  quoted  the  number  of  loans. 

Senator  Douglas.  Well,  with  the  computers,  it  oi^;ht  not  to  be  too 
difficult  to  compile  those. 

Mr.  Clark.  Thank  you,  sir. 

The  Chaisuan.  As  far  as  the  concentration  of  lending  power  in 
New  York  is  concerned,  I  can  recall  that  one  of  the  Democrat  issues 
in  1896  was  that  McKinley  had  to  borrow  $87  million  from  J.  Pierpont 
Morgan  to  pay  the  bills  of  our  Government.  We  had  run  out  of 
money.     Now  we  don't  have  to  borrow  from  any  New  York  bank. 

Senator  Douglas.  It  was  Grover  Cleveland  who  had  to  do  that 
borrowing,  at  very  high  interest  rates. 

The  Chairuan.  I  ^ew  they  had  to  borrow  it. 

Senator  Douglas.  He  chose  to  borrow  it  under  the  influence  of 
William  C.  Whitney. 

The  Chairman.  It  just  showed,  though,  the  trend  and  what  has 
been  happening  under  the  Federal  Reserve  Board,  the  12  regional 
banks,  and  the  dual  banking  system. 

One  of  the  big  four,  and  I  believe  bi^er  than  Manufacturers 
Hanover,  is  the  Morgan  Guaranty.    Isn't  that  right? 

Mr.  Clark.  No,  su-.  That  is  smaller  in  asset  size  than  Manufac- 
turers Hanover. 

The  Chairman.  I  thoudit  they  must  be  mighty  big,  because 
recently  in  New  York  a  New  York  friend  said,  "That  is  the  old 
Morgan  Guaranty  Building.  They  recently  spent  $18  miUion  im- 
provmg  it,  and  now  they  are  going  to  tear  it  down  and  build  a  new 
one."  I  thought  they  must  be  awfully  big  if  they  could  afford  to 
spend  so  much  for  their  building. 

Well,  anyway,  that  merger  was  effected  before  you  became  Com- 
missioner? 

Mr.  Clabk.  Morgan  Guaranty  was  in  my  time. 

The  Chaibhan.  In  your  time? 

Mr.  Clabk.  Yes,  sir. 

The  Cbaibuan.  The  essence  of  tout  testimony  is  that  no  one 
bank  has  a  monopoly  on  money  in  New  York  or  anywhere  else? 

Mr.  Clark.  Mr.  Chairman,  I  can  assure  you  from  the  standpoint 
of  the  chairman  of  the  board  of  the  11th  largest  bank  in  New  York 
City,  or  smallest  bank,  whichever  end  of  the  pipe  you  look  through, 
that  competition  is  as  keen  as  anything  that  I  would  want  to  face  up  to. 

The  Chairman.  On  yesterday  I  made  a  rough  guess  at  the  banKing 
assets  of  New  York  City,  and  I  put  it  at  $50  bimon.  I  was  pleased 
that  I  was  under  the  figure  but  not  too  far  off;  $55.3  billion,  you  say? 

Mr,  Clark.  That  is  right,  sir. 

The  Chairman.  The  Senator  from  Wisconsin, 

Senator  Proxuibk.  Mr.  Clark,  were  you  here  when  Mr.  Odlin,  the 
head  of  the  American  Bankers  Association,  testified? 

Mr.  Clark.  Yes.     I  came  in  during  his  testimony. 

Senator  Proxmire.  He  said  in  the  course  of  his  testimony,  and  I 
quote,  "While  GNP  was  rising"— this  is  in  the  last  two  decades  since 
World  War  II  roughly— "by  192  percent,  commercial  and  industrial 
loans  wM'e  increasing  by  480  percent,  rishig  to  more  than  $55  billion 
in  mid-1964." 
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You  say,  "Banking,  generally  speaking,  had  lagged  seriously  behind 
other  fonns  of  corporate  activity  m  the  great  economic  advances  that 
had  taken  place,  particularly  since  World  War  II." 

It  seems  that  you  two  gentlemen  are  in  contradiction.  Mr.  Odlin 
points  out — and  I  think  his  statistics  are  correct — the  enormous  in- 
crease in  loans,  an  increase  of  480  percent,  and  you  say  you  l^^ed, 
weren't  doii^  very  well  in  1960. 

The  difference  between  1960  and  1964  is  something,  but  it  is  not 
sufficient  to  obviate  that  point. 

Mr.  Clabk.  I  think  the  point  I  made,  Senator,  was  that  the  grovUi 
of  industrial  concerns  and  corporations,  has  been  much  greatw  than 
the  rate  of  growth  of  banks.  And,  therefore,  in  the  scheme  of  things, 
banks  must  enlaige  either  through  acquisition  of  new  deposits  or  by 
merger  to  obtain  sufficient  resources  to  meet  the  demands,  the  credit 
demands,  of  these  tremendously  lai^e  corporations. 

Senator  Proxmihe.  I  was  a  very  lowly  associate  of  J.  P.  Morgan 
&  Co.  back  in  1940 

Senator  Douqlab.  A  junior  partner. 

Senator  Proxhibb.  Very  junior;  $25  a  week.  That's  how  junior 
I  was. 

Mr.  Clark.  I  go  back,  before  that.    I  made  less. 

Senator  Pboxmire.  But,  as  I  recall,  at  that  time  a  big  bank  was  a 
biUion  dollar  bank,  not  in  New  York  perhaps,  but  this  was  true  in 
the  rest  of  the  country,  true  in  Chic^o  and  elsewhere. 

Now  you  are  talking  about  banks  with — How  many  billion  dollars 
does  the  Bank  of  America  have  in  California? 

Mr.  Clabk.  I  think  it  is  approximately  S15  hiUion  for  the  Bank  of 
America 

Senator  Pboxmire.  And  it  has  grown  threefold,  fourfold,  fivefold 
in  the  last  26  years. 

Mr.  Ci-ARK.  Yes. 

Senator  Proxmibe.  That  is  great  growth. 

Mr.  Clark.  That  is  right,  sir. 

Senator  Pboxmire.  Certainly  there  are  hanks  that  can  service 
even  the  corporations  as  huge  as  General  Motors  and  American 
Telephone  &  Telegraph.     Isn't  that  true? 

Mr.  Clabx.  That  is  right,  sir.  Of  course,  the  legal  loan  limits 
apply,  and  that  might  he  termed  vs  being  the  "large  umbrella." 
.Ajid  in  most  banks — I  speak  now  principal^  of  my  own,  as  an  ex- 
amjJe,  where  the  legal  tending  limit  of  my  bank  is  approximately 
$2^  nuUion,  just  as  a  matter  of  credit  safety,  only  in  specially  credit- 
worthy cases,  will  we  loan  more  than  a  niiUion  dollars. 

Now,  I  think  that  same  maxim  applies  in  the  largest  banks.  It 
will  depend  on  the  amount  of  the  credit  requested  and  the  character 
and  emciency  of  the  company  that  requests  it.  But  when  you  talk 
about  Chyrsler,  General  Motors,  Du  Pont — when  they  come  to  the 
market  for  their  loans,  they  are  substantial. 

And  I  can  recall  following  a  speech  in  Iowa  just  a  year  or  so  ago 
having  the  president  of  one  of  the  lai^est  firms  of  its  kind  in  Towa  say, 
when  I  asked  him  what  he  did  at  han^est  time  to  get  the  credit  needs 
of  his  company  met,  that  he  couldn't  possibly  go  to  any  bank  in  his 
State,  that  he  had  to  go  to  Chicago,  to  St.  Louis,  to  New  York,  or 
to  Philadelphia  to  Bll  his  niebds. 

Senator  Fboxuibb.  You  see,  this  is  the  difficulty.  W0  are  up  against. 
We  have  a  kind  of  a  vicious  cirde  here.    What  happens  is  that  hu^ess 
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gets  big  and  there  ia  perhaps  an  increase  in  the  economic  concentration' 
in  this  country.  The  Congress  periodically  has  been  alarmed  by  it. 
They  were  in  the  ]930'8;  they  were  again  in  the  1950*3. 

Big  business  means  that  you  have  to  have  big  banks.  And  big 
banks,  as  the  Senator  from  Illinois  brought  out  yesterday,  tend  to 
service  primarily  big  business.  And  while  you  can  point  out  there 
are  many  loans  to  small  business,  it  is  far  more  convement  for  banks  if 
th^  are  big  banks  to  service  bi^  business. 

Therefore,  you  have  some  discrimination  against  small  business, 
and  you  have  the  economic  concentration  cycle  a^ravated.  It 
continues. 

This  is  what  concerns  us,  and  it  concerns  me,  and  I  am  very  anxious 
to  be  sure  that  if  we  pass  this  bill  it  wiU  provide  genuine  safeguards 
Against  unjustified  mergers  in  view  of  the  great  difficulty  of  entry  into 
the  banking  business  as  compared  with  other  businesses. 

If  we  are  going  to  make  it  possible  to  combine,  to  continue  to  make 
entiy  difficult,  it  is  going  to  be  hard  for  the  small  busine^man  to  have 
the  kind  of  facilities  av^able  that  he  ought  to  have. 

Mr.  Clark.  It  has  been  my  experience  in  over  40  years  in  banking 
in  the  city  of  New  York  that  today,  more  than  ever  before,  a  smafi 
businessman  with  a  halfway  decent  credit  rating  can  get  his  loan 
requirements  at  tmy  bank  in  the  <^ty. 

My  bank  particularly  made  its  reputation  over  the  years,  which 
now  exceed  40,  througn  its  loans  to  small  business,  starting  as  an 
industrial  bank  and  continuing  the  same  policy  down  through  the 
years  to  the  present  time. 

Senator  Proxmirb.  I  think  that  perhaps  this  is  true,  and  I  want 
to  make  sure  that  we  do  all  we  can  to  continue  It  this  way.  But  we 
are  concerned  about  what  may  happen  in  the  future. 

You  say  over  the  years,  prior  to  1960,  bank  supervisors  as  well  as 
bankers  generally  became  increasingly  perplexed  as  the  result  of  dead- 
ening effects  of  Government  restrictions.  Well,  now,  during  that 
period  there  was  no  or  very  little  restriction  on  the  part  of  the  Fed- 
eral Government  against  bank  mergers,  and  there  were  some  very 
lai^e  bank  mergers,  so  certainly  the  mei^er  problem  wasn't  one  of 
the  problems  before  1960.     Is  that  correct? 

Ikft-,  Clark.  Well  the  mei^r  problem  was  really  rolling  along  at 
about  1960.    But  one  of  the  things  that  I  can  recall 

Senator  Proxuire.  Mei^ers  were  rolling  along? 

Mr.  Clare.  Yea.  Tliere  were  a  number  of  mergers  in  that  period. 
And  I  could  say  parenthetically  too.  Senator,  that  there  hasn't  been 
any  merger  that  nas  taken  place  without  the  consent  of  the  stock- 
holders of  the  bank  taken  over.  Frequently  their  line  of  jud^ent 
depends  on  the  numerals  that  follow  the  dollar  sign  of  the  offering 
bank. 

Senator  Proxhirb.  Well,  I  think  that  is  certainly  logical.  You 
expect  that.  Two  institutions  won't  meige  unless  there  is  a  profitable 
future  for  them. 

Mr,  Clark.  Correct,  sir.  And  then  too  it  was  my  experience  as 
superintendent  in  New  York  to  observe  that  three  out  of  four  merger 
apphcations  that  passed  over  my  desk  and  through  our  department 
were  predicated  on  lack  of  succession. 

Senator  Proxmire.  Now,  what  troubles  me  more  than  anything 
else  is  this,  and  perhaps  you  can  help  clarify  it  because  you  are  cer- 


,y  Google 


AMEND   THE    BANK   MERGER   ACT   OF    1960  S7 

tainly  a  very  competent  witness:  Yesterday  the  Chairman  of  the 
Federal  Reserve  Board,  Mr,  Martin,  indicated  that  there  were  situ- 
ations in  which,  in  epite  of  the  strongest  adverse  finding  of  the  Depart- 
ment of  Justice  that  the  mei^er  was  reducing  competition,  he  wr)uld 
still  vote  in  favor  and  his  Board  would  probaoly  follow  him  and  vote 
in  favor  of  permitting  the  merger. 

It  seems  to  me  that  that  put  the  issue  pretty  squarely. 

Under  the  Clayton  Act,  imdffl'  section  7  of  the  Clayton  Act,  as  I 
understand  it,  a  merger  would  not  be  allowed  if  it  substantially  lessened 
competition. 

Mr.  Clark,  That's  right. 

Senator  Proxhirs.  Mr.  Martin  obviously  feels  that  you  should 

rnit  this  kind  of  a  merger.  I  am  just  wondering  if  banking  should 
exempt  from  the  principles  of  the  antitrust  laws  that  mergers 
should  be  allowed  under  these  circumstances,  in  view  of  the  fact 
that  the  very  r^^ations  which  have  been  documented  so  well  by 
you  and  other  witnesses  are  designed  to  protect  depositors  and  others 
from  abuses  of  too  vigorous  a  competitive  system. 

In  other  words,  banking  is  better  msulated  than  almost  any  industry 
from  the  devastation  of  competition.  And  for  this  reason  it  seems 
to  me  that  the  effect  of  a  rigorous  antitrust  action  is  very  unlikely 
to  work  hardship  on  depositors  or  on  the  general  public 

Mr.  Clahk.  Sir,  I  can  recall 

Senator  Proxhire  (continuing).  In  other  words,  the  regulations,  it 
seems  to  me,  strengthen  the  case  of  the  court  rather  than  the  case 
of  those  who  would  take  it  out  from  under  the  Clayton  Act. 

Mr.  Class.  There  is  no  doubt  in  my  mind,  sir,  that  in  every  merger 
there  is  a  dight  element  of  lessening  of  competition.  1  just  don't 
believe  that  you  can  avoid  that  posture.    But  on  abuses 

Senator  Proxmire.  Let  me  just  say  what  Mr.  Martin  said  was  not 
the  sl^ht  element.  I  understand  that  case  as  certainly  justifiable. 
He  said  where  they  made  the  strongest  adverse  recommendation. 
And  under  this  bill  I  think  he  is  right;  I  think  he  would  be  following 
the  law,  because  it  would  provide  that  there  are  six  other  criteria. 

Mr.  Clark.  That  is  light.  There  could  be  other  factors  involved 
in  the  mw^er  which  would  overcome  or  be  more  improtant  from  the 
standpoint  of  a  sound  and  efficient  banking  svstem  that  would  cause 
the  supervisor  to  say  that  the  merger  shall  tafee  place. 

I  had  experience  during  my  tenure  with  a  bank  that  I  am  sure 
would  have  fallen  on  troublesome  days  with  trouble  to  the  general 
public  had  we  not  taken  steps  to  permit  a  merger.  Poor  manage- 
ment— ^tbese  thin^:s — can  cause  ripples  in  the  bankuig  pond  that 
extend  from  one  side  of  the  country  to  the  other. 

It  may  be  of  interest  to  know  that  there  was  a  recent  occurrence 
on  the  west  coast  which  might  to  the  casual  observer  seem  to  be  far 
remote  from  New  York.  Yet  in  my  own  bank  we  had  people  come  in 
who  were  concerned,  where  their  deposit  accounts  exceeded  $10,000. 
Thev  laiew  they  were  insured  up  to  $10,000.  And  because  of  fdi  the 
publicity  that  ensued  in  the  papers  as  a  result  of  that  occurrence, 
th^  were  a  little  bit  perturbed  and  thought,  to  play  safe,  they  would 
remove  the  excess  over  $10,000  and  put  it  in  another  bank  where 
thmr  would  be  covered  by  the  $10,000  msurauce  of  the  FDIC. 

So  that,  to  me,  was  the  most  recent  proof  that  an  unfavorable 
tipple  3,000  miles  away  can  reach  our  shores  on  the  eastern  seaboard.. 


,y  Google 


88  AMEND  THB  BANK  MEBOER  ACT  OF    1060 

Senator  Fboxmibe.  Don't  the  legulatioos  themselves,  the  fact  that 
we  give  the  examiners  and  others  the  unusual  power — that  the 
States  do  and  the  Federal  Oovemment  does — to  protect  depositors, 
tend  to  mitigate  the  plea  that  you  have  to  have  mergers  in  addition 
to  this  to  protect  the  pubUc  in  banking  practices? 

After  all,  if  you  have  an  examining  system  that  is  worth  the  name, 
if  these  fellows  are  going  to  earn  their  money,  they  certainly  ought 
to  be  able  to  protect  the  public,  especially  in  view  of  the  mfficiilty 
of  access,  without  having  to  have  these  mei^era,  so  many  of  them, 
and  without  having  to  have  a  special  protection  and  exemption  from 
the  antitrust  laws. 

Mr.  Clark.  Well,  Senator,  if,  as  an  example,  a  man  in  a  amall 
community  starts  his  career  oS,  perhaps  as  you  did  in  a  well-known 
institution  at  Broad  and  Wall,  and  as  I  did  in  a  well-known  institution 
at  77  Cedar  Street,  but  he  is  in  a  small  bank  in  a  small  community, 
and  starts  off  as  the  office  boy,  and  as  the  years  go  by  he  gradually 
gets  to  be  assistuit  cashier,  cashier,  and  then  president,  during  the 
course  of  those  years  he  acciunulates  the  stock  of  his  bank  from 
various  people  who  either  pass  away  and  hand  it  on,  or  at  least  he 
buys  it. 

Then,  suddenly,  he  comes  to  an  age  when  he  is  starting  to  think  of 
what  will  happen  to  him  and  bis  affairs  when  he  passes  on.  And  he 
has,  say,  75,  80,  or  85  percent  of  his  worldly  goods  tied  up  in  bis 
hank  stock. 

A  fellow  comes  over  the  hill,  and  he  makes  a  good  offer  to  him  for 
his  bank  stock,  and  the  owner  sees  that  he  can  then  protect  his  loved 
ones.  He  is  ^ven  the  right  of  a  pension  that  he  never  anticipated 
before,  an  insurance  coverage  for  nis  dependents  and  other  emolu- 
ments. And  he  remains  in  the  job  and  still  has  his  spot  in  the  com- 
munity where  he  is  part  of  the  wajp  and  woof  of  the  whole  development 
of  the  community. 

I  simply  ask  the  most  fair-minded  man:  What  would  you  do? 

I  think 

Senator  Pboxuirb.  I  think  you  can  make  a  strong  case.  But  you 
could  say  this  for  any  businessman  in  any  line  of  business,  in  the  steel 
business  or  any  other  business.  And  they  are  governed  by  the  anti- 
trust laws. 

Mr.  Clark.  And  so  that 

Senator  Fboxmire.  Why  should  we  make  a  special  exemption,  put 
the  banker  in  a  particular  class  where  he  is  able  to  merge  even  though 
the  ^ect  is  to  lessen  competition,  and  not  permit  the  person  in  the 
steel  indusb7  or  who  manufactures  any  other  commodity  to  do  it? 

Mr.  Clabk.  As  I  remember,  sir,  and  I  am  not  a  lawyer — perhaps 
J  would  be  smarter  if  I  had  a  counsel  with  me;  but  I  answer  just  from 
40  years  of  experience  in  the  banking  ffeld — it  is  my  recollection  that 
the  Sherman  and  Clayton  Acts  did  not  arise  primanly  from  abuses  in 
the  banking  field  but  rather  in  the  fields  of  oil,  steel,  and  aluminum 
and  tabacco,  maybe  one  or  two  others.  And  now  we  seem  to  be 
drawn  by  suction  into  this  particular  area  where  we  now  find  our- 
selves slightly  handcuffed. 

Senator  Proxmibb.  Let  me  ask  one  more  question.  What  effect 
would  this  hill  have  on  judicial  review  of  mergers?  What  would  be 
the  recourse  of  a  person  who  was  aggrieved  oy  a  merger,  either  a 
custonier  or  a  competitor  or  anyone  &s»? 
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Mr.  Clask.  Id  New  York  Statie,  under  laws  passed  during  my 
time  also,  a  stockholder  who  does  not  agree  with  the  mei^er  is  entitled 
to  get,  on  appiiasal,  his  cash  value  of  bis  shares  if  he  so  desires. 

Senator  Pbozmibb.  What  I  am  getting  at  is  that  there  is  now 

i'lidicial  review,  and  it  goes  to  the  court,  and  you  have  some  kind  of 
air,  objective  determination.  But  if  we  pass  this  bill,  will  it  mean 
that  a  customer  who  feels  that  he  no  longer  can  get  access  to  the 
banks  would  have  no  way  in  which  he  could  bring  suit? 

Mr.  Clark.  It  is  jay  understanding,  sir,  that  the  Justice  Depart- 
ment  in  its  advisory  capacity,  and  it  is  always  of  great  service  to  the 
public,  certainly  would  hear  of  complaints  as  gainst  a  particular 
merger  which  it  certfunly  would  bring  in  tiun  to  tne  attention  of  the 
btnk  supervisory  agency  having  primary  jurisdiction  over  the  agency. 
Senator  Pboxuibb.  Then  you  would  not  have  judicial  revie^  and 
the  three  agencies  involved  would  be  in  a  position  to,  as  Mr.  Martin 
ttid,  simply  reject  the  strongest  adverse  recommendation  of  the 
Dmutment  of  Justice. 

Mr.  Clark.  Tea,  sir,  but  only  after  those  agencies  had  considered 
lU  aspects  of  the  proposed  merger  and  on  the  basis  of  that  considers- 
(ion  concluded  tiiat  the  merger  would  be  in  the  pubhc  interest. 
Senator  Pbokhbe.  'Thant  you  very  much. 

The  Chairman.  Mr.  Clark,  what  is  the  present  branch  banking 
Itw  of  New  York  State? 

Mr.  Clark.  The  present  branch  banking  law  of  New  York  State 
provides  that  a  bank  may  not  branch  outside  of  it«  district.  Under 
(its  twms  of  the  Omnibus  Act  of  IfiSO,  reestablished  in  1961,  which  I 
mrationad  in  nnr  testimony,  and  enacted  during  my  tenure  of  oflBce, 
Ute  New  York  City  banks  could  extend  their  branching  facilities  into 
the  neighboring  counties  of  Nassau  and  Westchester.  This  apphed 
to  any  city,  the  law  provided,  with  over  1  million  population,  which 
meant  that  Buffalo,  the  second  lar^t  city,  which  had  not  reached 
1  miUion  population  but  some  day,  if  it  did^  banks  could  then  branch 
into  their  adjoining  counties. 

There  are  bills  m  the  New  York  L^islature  rig^t  at  this  moment 
vfaich  would  ask  for  the  further  extension  of  branching  by  banks  in  the 
State,  and  it  is  a  question  as  to  whether  the  New  Yors  Legislature, 
in  its  wisdom,  will  grant  those  privileges  which  have  been  not  only 
promulgated  bjr  the  commercial  banks  Dut  also  requested  in  separate 
ma  by  the  savings,  banks. 

That,  sir,  is  the  present  law  applying  to  commercial  banks  as  I  recall 
it. 

The  CHAtBMAN.  What  delayed  action  a  whole  year  on  my  Financial 
Inatitutions  Act  of  1957  was  the  complaint  of  some  people  that  it 
hid  a  provision  that  savings  and  loans  should  not  have  greater 
branch  tmnking  fadlitiee  than  the  State  provided  for  commercial 
Unki.  That  affected  just  nine  States,  but  that  was  enough  to  hold 
it  op  for  a  whole  year. 

But  now  let's  come  to  the  State  of  Pennsylvania.  What  is  their 
brinch  banking  situation? 

Mr.  Clabk.  I  would  like  to  be  qualified,  sir,  to  answer  that  in 

datul,  but  with  Mr.  Brumbaugh  in  the  room,  who  I  beheve  is  going 

to  testify,  and  knows  intimatdy  as  a  former  commissioner  of  the 

8t4t«  of  PeDnsjivania — • — 

The  Ohaibmaw.  Joat  tell  us,  la  it  rather  liberal  or  is  it  restricted? 
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Mr.  Clars.  I  would  say  that  it  is  restrictive.  My  mem<n7  is 
that  there  are  certain  Umitations  that  involve  and  surround  the  banks 
doing  business  in  Philadelphia  and  which  put  restrictions  on  their 
movements  out  into  tlie  suburban  areas. 

But,  as  I  say,  sir,  I  would  not  claim  to  be  an  expert  at  this  moment 
on  Pennsylvania  banking  law,  but  that  is  my  understanding. 

The  Chairman.  Now  let's  move  into  the  great  State  of  Illinois. 
What  is  the  law  there? 

Mr.  CiiAHK.  No  branching  privileges  in  the  State  of  Illinois.  As  a 
matter  of  fact,  I  had  the  privilege  of  addressing  the  Illinois  Bankers 
Association  convention  last  year  on  the  virtues,  if  we  may  say  so,  of 
branch  bankii^. 

The  Chaibuan.  They  have  had  very  few  mergers  there  because 
if  they  merge  they  have  ^t  to  be  located  in  one  place  or  another. 
They  can't  have  two  locations.  The  mergers  we  have  had  there  have 
been  few,  I  reckon. 

For  many  years  we  had  a  25-mile  limit  in  Vii^ia.  They  recently 
made  some  minor  changes. 

Nowj  let's  move  out  to  California.  Isn't  it  true  that  it  was  through 
unrestricted  branch  banking  that  the  Bank  of  America  became  the 
laivest  bank  in  the  United  States? 

Mr.  Clare.  Yes,  sir;  I  think  that  is  a  good  reason  for  its  growth. 
Also  the  fact  that  the  Bank  of  America  is  commonly  known  in  banking 
circles  to  cater  to  the  small  depositor  and  borrower,  from  its  very 
beginning. 

*the  Cbaihman.  We  are  going  to  have  two  powerful  men  testifying 
tomorrow.  One  of  them  comes  from  California.  They  both  com- 
plained bitterly  of  the  size  of  the  Bank  of  America.  'They  haven't 
done  anything  at  all  out  there  about  limiting  what  made  the  Bank 
of  America  big,  and  that  is  branch  banking. 

But  they  are  going  to  be  very  bitter  gainst  my  bill  tomorrow 
because  they  want  to  limit  mei^rs  somewhere  else.  It  won't  bother 
too  much  out  there. 

Senator  DonGLAS.  Now,  Mr.  Chairman,  aren't  you  unfair  to  these 
witnesses?    They  haven't  testified  yet. 

The  Cbairkan.  Well 

Senator  Dooqlab.  I  don't  think  we  can  predict 

liie  Chaibhan.  They  have  told  me 

Senator  Douolab.  X  don't  know  who  you  are  referring  to. 

'The  Chaibhan.  The  witnesses  I  am  speaking  about  have  visited 
me  in  my  office,  and  they  have  told  me  they  want  to  appear  in  opposi- 
tion to  tne  bill,  and  they  have  told  me  how  strongly  tney  feel. 

Senator  Douolas.  They  can  be  in  opposition  and  not  be  bitter. 

The  Chairman.  And  I  just  want  to  make  sure  that  they  have 
plenty  of  time  to  express  their  views. 

Senator  Douglas.  That  is  very  gracious,  and  I  hope  they  will  be 
given  that.  But  I  do  protest  that  their  attitude  is  condemned  in 
advance  as  "bitter."  I  thkik  we  should  wait  until  after  the  testimony 
is  in. 

The  Chairman.  Here  is  a  State  expert  on  all  the  States  about 
branch  banking.  They  wouldn't  know  about  all  this.  I  have  asked 
him  about  New  York  and  about  Chicago  in  Illinois  and  then  I  go 
out  to  California.     That's  all. 

Smator  Douolas.  I  think  your  questioning  was  perfectly  legitimate 
and  perfectly  to  the  point.     I  was  merely  saying  that  I  don't  think 
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you  should  condenm  Mr.  BuBois  and  Mr.  Harding  in  advance  as 
being  inevitably  bitter  in  their  attitude  toward  your  bill. 

We  can  oppose  your  bill.  I  am  not  certain  that  I  do.  I  think 
there  are  good  features  to  it. 

Mr,  Clark.  I  recall' 

Senator  DonoLAS.  Possibly  the  banks  should  not  be  unscrambled. 
Possibly  they  can't  be. 

We  don't  take  an  attitude  of  complete  opposition.  But  we  shouldn't 
think  that  because  people  differ  with  us  tney  are  inevitably  going  to 
be  "bitter."    Let  them  have  a  chance. 

The  Chaibuan.  Perhaps  I  shouldn't  say  "bitter."  Perhaps  I 
should  say  "strong"  opposition.  Mr.  DuBois  and  Mr.  Harding  and  I 
have  known  each  other  long  enoi^h  not  to  let  an  adverb  or  an  adjective 
worry  us. 

Mr.  Clarb:.  Mr.  Chairman,  I  understood  that  yesterday — I  was 
not  present  yesterday  but  I  understood— some  question  was  raised  in 
this  chamber  about  the  Bank  of  America  competing  in  the  Metro- 
pohtian  New  York  area.  I  can  assure  you  that  the  competition  that 
the  Bank  of  America  ^ves  to  the  New  York  institutions  is  real, 
penuine,  and  tough.  They  have  as  many  representatives  working 
ID  New  York  as  some  of  (he  New  York  banks  have  working  in  Cal- 
ifornia. 

The  Chairman.  I  have  heard  that;  yes. 

Senator  Thurmond.  Mr.  Chairman,  I  have  another  meeting. 
Could  I  ask  three  or  four  questions  before  you  dose? 

The  Chaibhan.  Is  there  any  objection? 

Senator  Dodqlab.  No. 

Senator  Proxmibi.  No. 

The  Chairman.  Go  iviht  ahead,  Senator. 

Senator  THCBMOSn,  Thank  you. 

Mr.  Clark,  I  presume  there  is  no  question  in  your  mind  that  the 
decisions  in  the  Philadelphia  Natumal  Bank  case  and  the  First  Na- 
tional Bank  and  Tntat  Company  of  Lexington  case  and  the  Manufac- 
turers Harum&  Trust  Company  case  are  more  or  less  conclusive  that 
bank  mergers  are  now  subject  to  the  Sherman  Act  and  section  7  of 
the  Clayton  Act? 

Mr.  Clark.  I  think  the  facts  as  I  know  them  would  indicate  tbat 
that  is  so,  Senator;  yes,  sir. 

Senator  Thdbmond.  That  is  acknowledged,  I  believe,  by  the  bank- 
ing world  now,  is  it  not?     That  that  is  the  case? 

Mr.  Clark.  Yes,  sir. 

Senator  Thubmond.  The  question  here  then  is  whether  it  is  wise 
for  the  Congress  to  take  some  action  to  offset  the  effect  of  those  de- 
dsions  or  to  continue  with  the  Justice  Department  having  the  right 
to  block  mergers  that  may  be  appropriately  made  by  the  supervisory 
agencies  of  the  Government? 

Mr.  CI.ARK.  The  feeling  of  the  banking  world  is  that  the  present 
situation  is  intolerable  and  must  be  changed.  So  we  support  the 
Robertson  bill. 

SenatOT  Thurmond.  Now,  to  process  mM^er  cases  in  a  way  which 
would  give  consideration  only  to  competitive  or  antitrust  factors  to 
the  ezcniaion  of  other  proper  considerations — do  you  feel  that  would  be 
contnuT  to  the  responsibility  vested  m  the  action  agency  by  the 
Bank  Meo^Cer  Act? 
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Mr.  Clare.  Senator,  I  wonder  if  I  could  hear  that  question  again? 

Senator  Thurmond.  To  process  merger  cases  in  a  way  which  would 
give  consideration  only  to  competitive  or  antitrust  factors  to  the  ex- 
clusion of  other  proper  considerations,  would  you  feel  that  that  would 
be  contrary  to  tne  responsibility  vested  in  the  action  agency  by  the 
Bank  Merger  Act? 

Mr.  Clark.  I  think  it  would  be  contrary  to  the  intent  of  Congress; 
yes,  air.  I  think  the  other  factors  must  be  included — the  banking 
fa  f  ^rs. 

Senator  Thurmond.  The  Justice  Department,  of  course,  is  int«r- 
ested  in  that  facet  of  it?  They  are  interested  in  the  competitive, 
antitrust  factors,  naturally? 

Mr.  Clark.  Yes,  sir. 

Senator  Thurhono.  And  that  is  the  point  upon  which  they  would 
hinge  a  decision,  is  it  not? 

Mr.  Clark'  That  is  the  point  upon  which  they  are  called  upon  to 
give  an  advisory  opinion  to  the  proper  bank  supervisory  agency 
involved  in  a  merger,  and  that  is  all  they  considered  and  the  courts 
considered  under  the  Clayton  Act. 

Senator  Thurmond.  Now,  do  you  feel  it  would  be  better  to  amend 
the  Bank  Merger  Act  to  allow  a  specified  time  within  which  an  anti- 
trust action  might  be  brought  to  prevent  consummation  of  an  approved 
mei^er,  or  do  you  feel  it  is  better  to  pass  this  bill,  S.  1698? 

Mr.  Clark.  I  feel  that  if  the  Justice  Department  is  to  have  a  re- 
sponsibility for  an  opinion,  that  in  all  fairness  to  the  depositing  public, 
to  the  sto^holders,  and  to  the  banks  involved  there  should  be  a  time 
limit. 

Any  degree  of  uncertainty  that  surrounds  a  merger  for  an  indefinite 
lei^tn  of  time  I  believe  is  aangerous  to  the  banking  structure. 

^nator  Thurmond.  Well,  of  course,  if  this  bill  should  not  pass,  I 
presume  you  would  favor  a  bill  which  would  allow  a  specified  tune  for 
an  action  to  be  brought  before  the  merger  takes  place? 

Mr.  Clark.  Yes,  sir.  If  S.  1698  should  not  pass,  I  think  it 
would 

Senator  Thurmond.  Because  after  the  mei^er  takes  place,  then 
you  have  the  tremendous  complications  of  unscrambling  and  certain 
psychological  effects  it  could  have  upon  the  public,  don't  you? 

Mr.  Clark.  That  is  right.     It  would  be  very 

Senator  Thurmond.  But  as  I  understood  from  you,  you  would  pre- 
fer this  bill  that  is  now  before  this  committee,  S.  1698?  You  would 
prefer  that? 

Mr.  Clark.  I  would  prefer  to  see  that;  yes,  sir. 

Senator  Thuhmonp.  You  would  prefer  that  instead  of  a  bill  amend- 
ing the  Bank  Merger  Act  to  allow  a  specified  time  after  merger  takee 
place  for  Justice  to  sue  under  the  antitrust  laws? 

Mr.  Clark.  That  is  correct,  sir. 

Senator  Thurmond.  Do  you  feel  that  the  public  interest  would  be 
protected  by  the  appropriate  supervising  agencies  of  Oovemmeat 
now  without  the  matter  being  referred  to  the  Attorney  General? 

Mr.  Clark.  Yes,  sir.  The  three  agencies  now  charged  with  bank 
supervision  are  staffed  bj  capable  men  who  have  been  m  the  business 
and  at  the  time  of  then-  appointment  are  presumed  to  know  what 
makes  this  business  tick.  I  think  that  they  exercise  the  best  judgment 
that  they  can  pos^bly  exercise.    Of  course,  under  the  Bamt  Merger 
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Act  they  get  advice  from  the  Justice  Department  on  the  competitive 
factors  mvolved  in  the  merger,  and  I  am  sure  that  advice  is  iielpfiil. 
And  I  think,  being  trained  in  the  bankine  industry,  they  are  in  a  better 
position  to  act  intelligently — to  make  tiie  final  decision— on  banking 
matters  than  are  the — and  I  don't  like  to  pinpoint— than  are  the 
membws  of  oUier  departments  not  engaged  directly  in  the  r^ulatioD 
of  banking. 

Senator  Thdruond.  Again  I  revert  to  the  point  that  the  only 
reason  the  Attorney  Qeneral  would  be  in  the  picture  would  be  because 
there  would  be  an  antitrust  factor  involved 

Mr.  Class.  That  is  right,  sir. 

Senator  Thurmond  (continuing).  Or  a  competitive  factor  involved. 

Mr.  Clark.  Yes. 

Senator  Thurmond.  And  you  feel  that  the  appropriate  supervisory 
agencies  of  Government  are  adequate,  sufficient,  and  all  that  is  neces- 
sary in  order  to  protect  the  public  in  these  matters? 

Mr,  Clabk.  In  the  primary  position  in  a  merger;  yes,  sir. 

Senator  Thueuond.  Thank  you,  Mr.  Chairman. 

(The  following  material  was  ordered  inserted  in  the  record  by  the 
chaimuui:) 

[BmrptltaiiitlwCongraslonal  Rtcccd,  Oet.S,  1W3] 


BANK   UIBOBRS 

Mr.  Simpson.  Mr.  PresideDt,  Uat  week  the  junior  Senator  from  Virginia, 
Mr.  RobertBon,  and  I  were  privileged  to  attend  and  address  the  62d  Annual 
Convention  of  the  National  Aeaooiation  of  Supervisors  of  State  Banks  which  met 
at  Williamaburg,  Va. 

AmoiuE  the  many  interesting  speeches  delivered  at  the  convention  was  a  speech 
by  the  Honorable  O.  Russell  Clark,  chairman  of  the  board  of  the  Commercial 
Bank  of  North  America,  and  formerly  superintendent  of  banks  for  the  State 
of  New  York.  In  his  speech,  Mr.  Clark  discussed  the  Bank  Merger  Act  and  the 
problems  which  have  been  raised  by  the  decision  in  the  Philadelphia  bank  merger 

In  bis  epeeoh   Mr.  Clark   made  sevei   '  ' 

m  which  deserve  careful  consideration. 

.iIbo  described  Kraphically  the  extent  t_   

jority  opinion  of  the  Supreme  Court  in  the  Philadelphia  bank  merger  case  went 


In  bis  epeeoh   Mr.  Clark   made  several   Buggestions  for  handling  bank 
meraers  which  deserve  careful  consideration. 

He  also  described  graphically  the  extent  to  which  the  decision  and  the  ma- 


I  was  much  impressed  by  Mr.  Clark's  speech,  and  I  believe  that  it  would  be 
helpful  to  the  industry  and  to  the  public  to  make  his  views  available  to  them. 

I,  therefore,  ask  unanimous  consent  that  Mr.  Clark's  address  at  the  conven- 
tion of  the  National  Association  of  Supervisors  of  State  Banks  be  printed  in 
the  Record  at  this  point. 

(There  being  no  objection,  the  address  was  ordered  to  be  printed  in  the  Record, 
as  f (dlowa :) 

Wbo'b  in  CharoeT 

I  appreciate  very  much  the  opportunity  to  discuss  with  my  former  associates 
in  the  oaak  aupervisory  field,  as  well  as  my  fellow  associate  members  of  NASSB, 
some  of  the  basic  causes  for  the  present  disturbances  and  anxieties  which  are 
present  today  in  our  business. 

It  seems  to  grow  increasingly  difficult  for  the  average  banker  to  keep  abreast 
of  the  rapidly  cnanging,  and  at  times  contrary,  winds  of  supervisory  opinions  on  a 
tnulUtude  of  banking  matters.  It  seems  as  though  we  need  more  anchor  and  less 
sail. 

We  are  concerned  with  supervisory  regulations  and  opinions  in  many  areas 
ineludins  chartering,  branching,  interest  rates,  examinations,  etc.,  but  one  of  the 
moat  wioely  diacuMed  is  that  of  the  bank  merger  area.  I  should  like  to  direct  a 
fe^  thought!  in  that  direction. 
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When  the  Bank  Merger  Act  of  1960  with  ita  eeven  teata  for  appUoabUity  to 
bank  mergers  was  enacted,  it  waa  claimed,  and  widely  predict«d  in  the  publicatioiw 

of  the  day,  that  this  legislation  vaa  the  cornerstone  on  which,  at  long  last,  positive 
direction  would  be  given  to  bank  mergers.  You  will  recall  that  this  act  vested 
authoriW  over  mergers  in  one  of  three  Federal  agencies;  i.e.,  FederaJ  Reserve 
Board,  Federal  Deposit  Insurance  Corporation,  and  Comptroller  of  the  Currency. 
The  jurisdiction  over  national  bunk  mcrgera  ia  vested  in  the  Comptroller;  State 
member  banks  in  the  Federal  Reserve  Board,  and  insured  State  nonmember  banks 
in  the  FDIC, 

The  latter  two  agencies  give  their  consideration  to  merger  proposals  followlnf 
affirmative  action  by  the  respective  State  banking  departments.  The  Comptroller 
has  sole  jurisdiction  over  national  banks  and  also  sita  ae  one  of  tliree  members  ct 
the  FDIC,  which  has  brought  objection  from  the  NASSB. 

At  the  time  of  the  passage  of  the  Bank  Merger  Act  of  1960,  great  debates  took 
place  as  to  the  posture  of  the  Justice  Department  in  the  bank  merger  field,  and 
it  was  finally  resolved  by  requiring  the  Justice  Department  to  submit  an  advisory 
opinion  on  each  merger  before  the  Federal  bank  regulatory  agency  having  ap- 
proval  jurisdction.  Such  advisory  opinions  were  also  required  from  each  of  the 
Other  two  bank  regulatory  agencies. 

Substantial  pressure  was  exerted  in  certain  quarters  to  place  the  Justice  Depart- 
ment in  a  commanding  position  on  bank  mereer  considerations.  In  the  testimony 
preceding  the  legislative  sessions,  the  then  Chairman  of  the  FDIC,  stated: 

"No  examination  or  review  by  the  Department  of  Justice,  or  other  agency  or 
commission  outside  the  bank  supervisory  Seld,  of  the  facte  of  a  merger  transaction, 
can  be  an  adequate  sutmtitute  for  the  background,  knowledge  ana  current  infoi^ 
mation  which  presently  reposes  in  the  supervisors." 

The  trend  of  congressional  thinking  on  this  point  has  been  recently  refiect«d  in 
S.  1642,  covering  amendments  to  the  Securities  Act.  The  Senate  in  this  bill 
proposes  to  give  full  and  complete  regulatory  powers  over  disclosure  and  trading 
m  securities  of  banks  to  the  Federal  supervisory  agencies  as  against  the  Securities 
and  Exchange  Com  mission. 

On  June  17,  1963,  a  decision  was  rendered  by  the  U.S.  Supreme  Court  to  the 
PhUaddphia  Nalumal  Bank  case  which  has  had  the  apparent  practical  effect  of 
removing  conclusive  judgments  on  bank  mergers  from  the  duly  authorized 
supervisory  agencies  to  the  realm  of  legal  decision. 

This  decision,  expressing  the  views  of  five  members  of  the  Court,  holds  that 
seetion  7  of  the  Cla3^n  Act  applies  to  all  bank  mergers.  To  the  mind  of  the 
average  banker  it  means  tlwt  regardless  of  approvals  given  by  appropriate  super- 
visory agencies,  merger  proposals  involving  banks  shall  be  subject  to  Federal 
antitrust  laws  and  that  such  mergers  approved  by  the  appropriate  bank  super- 
visory agencies  are  not  immune  from  challenge  under  such  laws. 

The  distinguished  junior  Senator  from  Virginia,  Hon.  A.  Willis  Robertson,  who 
has  fully  demonstrated  over  the  years  a  clear  and  objective  view  on  banking 
matters,  has  expressed  himself  as  shocked  by  the  decision,  and  that  it  "is  one  of  the 
most  incredible  cases  of  judicial  legislation  which  the  Court  has  handed  down." 
"I  was  shocked,"  he  said,  "both  at  the  result  and  at  the  Court's  casual  disregard 
for  congressional  intent  and  purpose," 

In  the  case  at  hand,  the  Court  decided  that  inasmuch  as  the  proposed  merger 
would  result  in  the  control,  by  one  bank,  of  over  30  percent  of  the  commercial 
bank  business  conducted  in  the  Philadelphia  Metropolitan  trade  area,  section  7 
would  tie  violated.  The  merger  would  have  resulted  in  a  bank,  the  largest  in  the 
city  of  Philadelphia,  with  36  percent  of  the  area's  total  bank  assets;  36  percent  of 
deposits;  34  percent  of  net  loans.  It  would  also  have  resulted  in  making  a  na- 
tional bank  the  largest  bank  in  the  area  superseding  the  present  largest  bank — a 
State  bank.  It  would  also  be  able  to  retain  this  ranking  even  though  all  the 
remaining  39  banks  in  the  area  were  to  merge  into  the  State  bank. 

By  way  of  comparison,  in  the  New  York  area  a  merger  of  the  first  and  third 
largest  banks  would  produce  a  lower  percentage  of  alt  New  York  City  bank 
resources  than  the  merger  discussed  here  would  represent  of  all  bank  resources 
in  the  city  of  Philadelphia. 

It  should  be  mentioned  here  tliat  two  of  the  remaining  Justices  dissented  on  the 
ground  that  section  7  did  not  apply  to  bank  mergers.  Another  agreed  in  part 
with  the  dissenters. 

The  ninth  Justice  did  not  participate  in  the  decision. 

Furnishing  a  partial  background  to  tliis  decision  is  the  historical  fact  that, 
prior  to  the  institution  of  this  case,  the  Justice  Department  had  taken  antitrust 
action  in  only  one  other  case— a  case  which  was  subsequently  settled  during  the 
course  of  litigation. 
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To  complete  the  bAckground  of  the  ease  in  the  lower  eourt  it  would  be  helpful 
to  quote  from  the  opinion  of  the  presiding  justice: 

"Oenerally,  the  complaint  alleges  that  commercial  banking  and  several  of  its 
bktegral  parte  comprise  interstate  commerce;  that  commercial  banking  with  its 
iKiat^ral  parts  fills  an  essential  and  unique  role  in  the  Nation's  economy  with  a 
comoination  of  Bervicea  unduplicated  by  other  financial  institutions ;  that  existing 
^■id  potential  competition  in  commercial  banking  in  the  Philadelphia  area  would 
t>«  substantially  and  unreasonably  lessened;  that  the  merger  would  substantially 
^kxid  unreasonablv  increase  concentration  in  banking  in  the  Philadelphia  area  and 
t:.lut  ezistinR  and  potential  competition  in  the  commerce  and  industry  served  by 
c=«}mmercia]  oanks  in  the  Philadelphia  area  would  be  substantially  and  unreason- 
ably lessened.  Parenthetically  it  may  be  noted  at  the  outset  that  the  last  of 
"t^liese  averments  has  not  been  seriously  presented  by  the  plaintiff  and,  for  all 
X>ractical  purposes,  has  been  abandoned," 

From  the  viewpoint  of  the  layman — and  the  average  banker — the  foregoing 
serves  to  highlight  one  outstanding  fact:  that  this  decision  by  the  highest  court  in 
'the  land  has  changed  all  the  ground  rules  applicable  to  mergers  in  the  banking 
firid.     In  one  thrust  we  have  been  placed  in  a  position  where  no  longer  can  a 
banker,  contemplating  a  merger  operation,  look  only  at  the  proposal  from  the 
Standpoint  of  long-range  economic  effect  on  the  community  or  trade  area  in 
irbicb  bis  bank  is  located.      Banks  are  now  in  the  general  position  vis-a-vis  anti- 
trust statutes  of  any  other  corporate  entity,  inasmuch  as  the  decision  applies  to 
aU   mergers,   including   mergers   between   banks.     Our   previous   posture,    under 
which  banking  has  operated  for  so  long  a  time,  has  now  apparently  been  dissolved. 
Under  the  belief  that  banking  has  been  for  years  closely  regulated  and  subject  to 
supervision  and  controls  of  governmental  bank  supervisory  agencies,  both  State 


uid  Federal,  we  felt,  perhapw  overoptimistlcally,  secure  in  our  belief  that  further 

-..  .-.1-  ^grg  unwarranted  and  unnecessary.     The  thoroughness  of  the  Congress 

Lsideration  of  Senate  bill  1062  in  the  spring  of  1960  indicated  crystallized 


opinion  on  the  question  of  the  agencies  of  Government  which  should  be  charged 
Tith  responsibility  for  approval  of  bank  metiers.  Senator  Futbright,  who  with 
Senators  Robertson  and  Capehart,  were  sponsors  of  the  bill,  said  in  presenting 
the  bill  for  vote: 

"As  it  passed  the  Senate,  S.  1062  expressed  the  view  of  the  Senate,  for  the  third 
time,  that  bank  mergers  should  be  regulated  by  the  Federal  banking  agencies  on 
the  basis  of  banking  factors  and  competitive  factors  and  with  no  single  factor 
being  in  itself  controlling.  S.  1062  was  a  clear  statoment,  for  the  third  time,  of 
the  Senate's  view  that  the  provisions  of  section  7  of  the  Clayton  Act  should  not 
apply  to  bank  mergers.  The  amendments  to  S.  1062  made  by  the  House  do  not 
change  this  aspect  of  the  bill.  The  House  has  agreed  with  the  Senate  that  bank 
mergers  should  be  controlled  by  the  Federal  banking  agencies  on  the  basis  of 
tioth  banking  factors  and  competitive  factors,  and  that  section  7  of  the  Clayton 
Act  should  continue  to  be  inapplicable  to  bank  mergers." 

The  Bank  Merger  Act  of  1960  also  received  the  following  accolade  from  the  then 
Senator  Johnson  of  Texas  oo  the  day  it  passed  the  Senate; 

"This  bin  establishes  uniform  and  clear  standards,  including  both  banking  and 
competitive  factors,  for  the  consideration  of  proposed  bank  mergers.  It  eliminates 
a  number  of  gaps  in  the  statutory  framework,  which  now  permits  many  bank 
mergers  to  occur  with  no  review  by  any  Federal  agency.  It  provides  for  a 
thorough  review  by  the  appropriate  Federal  bank  supervisory  agency,  under 
these  comprehensive  standards,  and  with  the  benefit  of  any  iirformation  which 
may  be  supplied  by  the  Department  of  Justice  in  the  report  required  from  them, 
of  the  bank  mergers  by  asset  acquisitions  and  other  means  which  are  now  and  will 
continue  to  be  exempt  from  the  antimerger  provisions  of  section  7  of  the  Clayton 
Antitrust  Act." 

B^  comparison,  in  his  dissenting  opinion.  Justice  Harlan  while  saying  that 
section  7  of  the  Clayton  Act  did  not  apply  to  a  bank  merger,  said  with  respect 
to  tbe  Bank  Merger  Act  of  1960,  "its  enactment  turns  out  to  be  an  exorbitant 
wa«t«  of  congressional  time  and  ener^." 

In  the  hit  show,  "The  King  and  I,  the  King  sings  a  lovely  song  in  whicH  he 
enresaes  the  thought  that  those  who  seek  to  protect  him  will  protect  him  out  of 
all  he  owns,  and  concludes  that  it  is  a  puEzlement,  So  it  is  with  the  average 
banker  as  he  views  the  judicial-legislative- supervisory  fog  which  surrounds  his 
objective  merger.  He  is  advised  to  consult  competent  counsel  and  to  take  advan- 
tage of  the  Antitrust  Division's  dearance  procedure.  Does  the  banker,  or  his 
counsel,  first  consult  his  primary  supervisory  agency;  the  Federal  Reserve  Board; 
the  FDICi  or  the  Comptroller  following  his  State  supervisor;  or  does  he  commit 
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what  may  be  the  unpudonabte  sin  of  going  over  their  respeotive  heada  to  ths 
Antitniflt  DfviBionT 

To  the  layniaii,  therefore,  it  now  ftppe&rs  that  the  advioe  which  the  primary 
supexviaoty  agency  waa  required  to  seek  from  the  Department  of  Juatiee  by  the 
intent  of  Congreaa,  is  now  no  longer  to  be  categorized  as  advisory,  but  rather, 
in  the  nature  of  a  warning  that  if  the  deoiaiOD  reached  by  the  primarr  agency  ia 
not  parallel  to  that  of  Juatioe,  then  a  suit  may  be  forthcoming. 

A  apokeeman  for  the  Division  said  recently  that  "aaauming  that  all  rdevant 
information  regarding  a  proposed  merger  has  been  supplied  to  ua,  and  as  soon  aa 
the  agency  having  initial  junsdictian  has  advised  ua  of  its  decision,  we  shall  advise 
such  aceno^  and  the  oartiea  to  the  proposed  merger  of  any  action  that  the  Anti- 
trust Division  intenos  to  take  r^aroing  the  merger."  The  element  of  time 
involved  in  consideration  of  a  merger  is  most  important  to  a  i>articipating  bank, 
its  depositors,  its  shareholders  and  the  trade  area  it  serves.  It  is  to  be  hoped  that 
there  will  be  no  undue  delay  in  finalizing  opinion  on  a  merger,  and  if  there  is  no 
action  to  be  taken  by  the  Division  it  would  not  seem  unreasonable  to  expect  a 
prompt  statement  to  that  effect.  In  effect,  it  appears  to  place  the  three  bank 
supervisory  agencies  in  the  position  of  the  average  State  bonk  supervisor,  namely, 
that  it  has  only  the  initial  veto  power  and  any  approval  that  it  may  extend  may 
be  vitiated  by  a  nonbank  governmental  agency.  The  only  criteria  which  Congreaa 
apparently  delegated  to  the  attention  of  the  Justice  Department  in  mergers  was 
that  of  the  competitive  factor,  which  has  now,  apparently,  contrary  to  the  inmit 
of  Congress,  been  assigned  the  role  of  the  primary  and  dominating  factor  (rf  the 
seven  controlling  factors.  The  traditional  banking  factors  have  been  r^gated 
to  a  place  of  secondary  importance. 

It  IS  a  fair  statement,  I  believe,  to  say  that  relatively  few  bank  mergers  do  not 
have  some  elements  of  lessening  of  competition;  but,  oonvereaely,  favorable  con- 
sideration of  the  banking  factors  may  justify  an  agency  granting  approval  of  a 
merger  even  though  it  may  have  an  adverse  effect  on  competition. 

To  iUustrate  the  wide  range  of  terminolo^T  upon  115  mergers  submitted  to  the 
Justice  D^tartment  for  comment,  as  published  in  the  recently  released  annual 
report  of  the  oomptroUer  for  1963,  we  read  the  following  characterisations  oi  the 
basis  for  Justice  Department  advisory  opinions: 

"Favorable 0 

ho  adverse  effect 12 

Not  substantially  adverse. 37 

Slightly  adverse 3 

Adverse  effect __ _ 26 

Significantly  adverse 3 

SuDstantially  adverse.- 34 

Substantially  adverse  and  serious  anticompetitive  effect 7 

Threat  of  litigation..- 1 

Total 115" 

Nora. — Total  as  shown  in  the  report  although  it  adds  to  123. 
On  the  same  merger  proposals,  the  Federal  Reserve  Board  employed  the  follow- 
ing terminology  regarding  its  advisory  opinions: 

"Will  increase  competition 4 

May  increase  competition.. 7 

No  adverse  effect  on  competition 33 

No  serious  adverse  effect  on  competition __- 3 

Will  have  little  adverse  effect  on  competition 21 

IVobably  no  adverse  effect  on  competition 2 

Might  have  adverse  effect  on  2  parties 3 

Might  have  adverse  effect  on  competition -.- 6 

Will  eliminate  competition  between  2  banks  exposing  remaining  banks  to 

greater  competition 11 

Wul  eliminate  some  competition 12 

Will  eliminate  aubstantial  competition - 6 

Will  have  adverse  effect  on  competition 2 

Will  eliminate  present  and  potential  competition 5 

Will  result  in  concentration. - 1 

Total 116" 
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The  FDIC  waa  oonotae,  bj  comparlaon: 

"Enhancement  of  eompetition 1 

OvotkU  eSeet  on  competition  would  not  be  unfavorable 102 

No  effect  on  eompetition - 2 

No  advene  effect  on  competition 1 

Appeara  favorable _ —  I 

^ect  would  be  unfavorable _ 8 

Total - 115" 

The  report  abo  reveals  that  the  Comptnriler  approved  during  1962,  110  applioa- 
lionB  f<n:  merger,  induding  3  emergency  decitdona,  while  denying  7,  and  1  was 
-withdrawn. 

During  the  same  year  aeeording  to  the  annual  report  of  the  Federal  Reserve 
Board,  the  board  approved  37  and  disapproved  5  mergers,  consolidations,  acqui- 
siUons  of  assets  or  assumptions  of  liabilities.  This  report  also  reflects  that  94 
reports  on  competitive  factors  were  sent  to  the  Comptroller  and  38  reports  to 
the  PDIC. 

Banks  are,  therefore,  in  a  never-never  land  as  far  as  mergers  are  concerned.  It 
appears  that  the  tiniest  nuance  of  judgment  on  the  part  of  any  one  of  the  agencies 
involved  may  throw  a  merger  one  way  or  the  other.  The  absence  of  unanimity 
as  between  uie  Kovemmental  agencies  involved  as  to  the  worthiness  of  a  merger 
has  beclouded  the  atmosphere  and  has  led  to  propoeala  for  a  single  Federal  com- 
mission to  role  on  bank  matters  induding  mergers.  The  banker,  therefore,  finds 
himself  in  a  most  difficult  podtion,  not  knowing  what  laws,  niles,  regulations  or 
interpretation  are  applicable  to  his  proposals. 

We  can  appropriatdy  characterise  the  present  situation  as  one  where  we  are 
confused  with  promotional  interpretations — in  other  words,  interpretations  of 
laws  and  regulations  wtkich  tend  to  favor  one  group  of  banks  under  a  supervisor 
against  other  groups  of  banks  under  other  supervisors.  This  tends  to  create  a 
great  deal  of  diSBatiifaction  among  thoee  who  are  left  without  equalizing  privileges 
sod  may  cause  banks  to  shift  from  State  to  national  bank  bads  or  vice  versa, 
depending  upon  the  dMree  of  enforcement  of  sound  and  conservative  banking 
practice  or  converwly,  the  relaxation  of  the  same  standards. 

To  add  to  your  eotleotive  confusion,  a  thought-provoking  passage  appears  in 
the  district  court's  opinion  which  may  have  escaped  your  attention,  and  which  I 

"The  court  was  not  impressed  with  the  attempts  of  the  Government  to  show 
that  banking  is  of  minor  importance  in  the  life  of  a  community  generally  and  of 
almost  absolute  unimportance  in  the  business  life  of  the  community.  The  Gov- 
ernment, in  its  attempt  to  eetablish  this  contention  by  testimony  that  no  single 
partioular  individual  industrial  organization  has  ever  entered  a  particular  territory 
because  of  the  prcaence  or  absence  of  banking  facilities,  has  ignored  the  industrial 
htetory  of  the  United  States.  Should  one  ever  speculate  as  to  whether  any  in- 
dustry would  enter  a  community  without  banking  facilities,  the  answer  would  be 
eompletdy  obvious.  Historically,  banking  facilities  have  preceded  industry  in 
every  community." 

As  bankers,  we  have  been  trained  in  the  belief  that  we  are,  and  have  been  by 
practice  and  tradition  caat  in  the  role  of  service  institutions.  It  comes  as  some- 
what of  a  shock  to  leam,  particularly  in  the  centennialyear  of  the  dual  banking 
eystem,  that,  as  indicated  by  the  court,  a  high  officer  of  Government  evaluates  our 
services  at  such  a  minimal  level.  It  confirms  the  thought  that  if  Federal  authority 
ever  reaches  a  point  where  it  supersedes  and  submerges  the  authority  of  States 
over  State  banks,  that  will  be  the  point  of  no  return  and  will  mark  the  demise  of 
the  dual  banking  system. 

The  greatest  deterrent  to  this  trend  is  the  capable  and  efficient  State  bank 
supervisor.  In  spite  of  long  experience  in  this  field,  I  am  not  one  who  believes 
that  the  old  way  is  necessarily  the  best  way  to  conduct  our  business,  either  as 
bankers  or  as  supervisors.  As  we  have  grown  as  a  nation  from  an  essentially 
agrarian  sodety  to  the  foremost  industrial  power  in  the  world,  the  challenges  and 
opportunities  for  development  of  our  country  through  our  banking  system  have 
required  the  continuing  broader  development  of  the  public  interest  objective  by 
bank  supervisors.  Yours  are  the  standards  of  judgment  by  and  under  which  we 
operate  our  banks.  We  can  be  helped  by  your  awareness  of  our  problems  and 
we  may  be  hlndtn«d  in  our  progress  and  services  if  you  take  a  position  against 
progreadve  thinking. 
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Your  appniwl  of  the  needs  of  ft  Bound  and  conservative  baDking  Bfstem  ie  the 
fuknim  upon  which  can  tilt  the  vitality  and  effects  of  our  efforta.  There  have  been 
a  number  of  proposals  designed  to  break  the  logjam  which  seems  to  exist  in  con- 
sideration of  bank  mergers  and  chartering  by  supervieoiy  agencies'.  It  seems  to 
me  that  If  criticism  of  a  sjstem  is  undertaken,  then  a  responsibility  ezista  for 
suggestlonB  to  effect  corrections  in  that  system.  AccordinKly,  I  submit  the 
foUowing  outline  of  a  plan  for  a  more  uniform  and  understandable  course  to  be 
followed  in  bank  merger  applications  by  supervisory  agencies: 

1.  That  bank  mergers  and  charters  tie  first  considered  by  a  district  committee 
composed  of  (a)  the  superintendent  of  banks  of  the  State  in  which  the  banks 
seeking  to  merge  are  located,  (b)  the  chief  national  bank  examiner  of  the  district, 
(c)  the  chief  FDIC  examiner  of  the  district,  (d)  the  chief  Federal  Reserve  bank 
examiner  of  the  district.  In  any  case  the  representative  would  be  the  senior 
official  of  his  agency  in  the  district  in  which  the  applicant  banks  are  located. 

Approval  of  a  merger  would  require  a  three-fourths  vote  of  those  participating 
SB  above. 

If  disapproved  by  the  district  committee,  the  application  would  be  terminated. 
If  approved,  notice  of  such  approval  would  be  given  to  the  applicant  banks  and  to 
a  Bo&rd  of  Review  located,  for  convenience,  in  Washington.  This  Board  of 
Review  would  be  given  not  more  than  30  business  days  after  receipt  of  aueb 
approval  of  the  district  committee,  to  indicate  its  disapproval  of  a  merger  or 
onarter  application;  otherwise  the  decision  of  the  district  committee  would  stand. 
To  carry  out  the  intentions  of  Congresa  as  expressed  in  the  Bank  Merser  Act, 
notice  of  the  approval  of  the  district  committee  would  also  be  furrishea  to  the 
Justice  Department  with  the  provision  that  the  views  of  the  Department  on  the 
competitive  effecte  of  the  merger  be  furnished  to  the  Board  of  Review  not  more 
than  30  business  days  after  receipt  of  such  notice. 

The  Board  of  Review  would  oe  composed  of  the  following  representatives 
appointed  by  their  respective  boards  for  a  term  of  3  yeara: 

1.  A  member  of  the  Federal  Rceerve  Board. 

2.  A  member  of  the  FDIC  Board,  assuming  that  the  previous  legislative  reoom- 
mendatioD  made  in  this  connection  by  the  NASSB  is  adopted;  namely,  that  the 
CompbvUer  of  the  Currency  ehould  not  be  a  member  of  the  FDIC  Board. 

3.  The  Comptroller  of  the  Currency. 

Disapproval  of  a  merger  would  require  a  two-thirds  vote  of  the  Board  of 
Review. 

I  am  aware  that  many  propoaala  along  these  lines  have  been  previously  made. 
It  is  always  possible,  however,  that  perhaps  from  the  sum  of  ideas  represented, 
a  gleaning  by  the  proper  legislative  body  of  these  proposals  would  produce  a 
pattern  wnich  would  serve  to  alleviate  the  present  ferment  in  our  industry. 

It  has  been  said  that  we  are  the  victims  of  our  own  shortcomings.  Avoidanoe 
of  public  controversy,  and  indeed,  avoidance  of  contact  with  our  legislative 
representatives  has  long  been  a  hallmark  of  our  behavior.  We  have  need  for  a 
better  field  of  understanding  on  the  part  of  both  segments.  The  leaders  of  our 
industry  as  well  as  our  trade  associations,  acting  in  concert  with  the  progreosive, 
intelligent  State  supervisory  and  legislators  can  contribute  much  at  the  grasBroots 
level  of  each  State  to  bring  about  a  clearing  of  the  uncertainty  that  impedes  our 
ability  to  fully  serve  the  free  enterprise  economy  which  has  made  this  country 
ourstanding  on  the  pages  of  history. 
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PUBLISHED  OPINIONS 

ON  BANK  MERGER 

APPLICATIONS 

Reprinted  below  are  the  texts  of  the  published  decisions  of  tbe 
Soperintendent  of  Banks  on  bank  merger  applications,  and  of  his 
recommendations  to  the  Banking  Board,  'which  were  followed 
b7  the  Board,  on  bank  holding  company  applications  during  1961, 

BANK  MERGERS 

Manvfaetvnn  Trvat  Company— The  Hanover  Bank' 

INTRODUCTION 

Manufacturers  Trust  Ooini>aHy  (hereinafter  sometimes  referred 
to  as  "Manufacturers")  and  Tlie  Hanover  Bank  (hereinafter 
sometimes  referred  to  as  "Hanover"),  each  being  a  trust  company 
organized  under  Article  III  of  the  Banking  Law,  have  applied  for 
approval  by  the  Superintendent  of  Banks  of  a  plan  of  metier  of 
Hanover  into  Manufacturers,  under  the  name  "Manufacturers 
Hanover  Tnist  Company"  (hereinafter  sometimes  referred  to  as 
"Manufacturers  Hanover").  The  plan  of  merger  and  certificates 
of  approval  of  the  plan  by  the  requisite  votes  of  directors  and 
stockholders  of  the  applicant  banking  corporations  have  been  sub- 
mitted to  the  Superintendent  in  accordance  with  the  provisions 
of  Section  601  of  the  Banking  Law. 

The  two  institutions  have  applied  further  for  approval  by  the 
Banking  Board  of  the  maintenance  by  Manufacturers  Hanover 
of  Hanover's  twelve  offices  in  Manhattan  and  its  two  offices  in 
London. 

Manufacturers  conducts  its  bauking  and  trust  business  at  its 
principal  office  at  44  Wall  Street  in  Manhattan,  and  at  its  121 
branch  offices  located  in  Manhattan,  Brooklyn,  Queens  and  the 
Bronx.  Manufacturers  also  maintains  five  overseas  representative 
offices — four  in  Europe  and  one  in  the  Far  East.    Hanover  con- 


*  OptnioD  ol  SuperinUndent  ot  Banks  O.  HubbbII  Clark. 
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ducts  its  banking  and  trust  bnsineas  at  its  principal  office  at  70 
Broadway,  and  at  its  eleven  branches  in  Manhattan.  Hanover 
also  operates  two  branches  in  London,  as  well  as  representative 
ofBces  in  Paris  and  in  Beirut,  Lebanon. 

Manufacturers,  New  York  City's  fifth  largest  bank  in  terms 
of  total  assets  (holding  8.9%  of  such  assets),  is  engaged  in  both 
the  "wholesale"  and  "retaU"  aspects  of  banking.  Hanover,  hold- 
ing 4.6%  of  total  commercial  banking  assets  in  New  York  City, 
is  the  City's  eighth  largest  bank,  and  engages  almost  exclusively 
in  "wholesale"  banking.  Manufacturers  Hanover,  the  merged 
institution,  would  be  New  York  City's  third  largest  bank,  holding 
approximately  13.5%*  of  all  commercial  banking  assets  in  the  Ci^. 

STATUTORY  CRITERIA 

Section  €OI-b  of  the  Banking  Law,  as  enacted  by  Chapter  237 
of  the  Laws  of  1960  (the  "Omnibus  Banking  Act"),  and  re-en- 
acted by  Chapter  146  of  the  Laws  of  1961**,  sets  forth  the  criteria 
to  be  considered  by  the  Superintendent  in  determining  whether  to 
approve  a  proposed  merger  of  corporate  banking  organizations. 
The  statutory  criteria  are : 

(i)  The  declaration  of  policy  stated  in  Section  10  of  the 
Banking  Law,  that  the  business  of  all  banking  organica- 
tions   shall   be    supervised   and    regulated    through   the 
Banking  Department  in  such  manner  as: 
(a)  "to   insure    the   safe   and   sound    conduct   of   such 


(b)  "to  conserve  their  assets"; 

(c)  "to  prevent  hoarding  of  money"; 

(d)  "to  eliminate  unsound  and  destructive  competition 
among  such  banking  organizations"; 

(e)  "to  maintain  public  confidence  in  such  business"; 
and 

(f)  "to  protect  the  public  interest  and  the  interests  of 
depositors,  creditors,  shareholders  and  stockholders". 

*  The  percentages  above  bet  forth  were  computed  as  at  June  1960. 
"  Slich  re-enactment  followed  a  decision  that  Chapter  237  of  the  Iawi  of 
1000  was  void  for  procedural  defectB  in  the  manner  of  its  passage  {FrankUn 
National  Hank  of  Lang  Iiland  v.  Clorfe,  212  N.Y.S.  2d  042  [Supreme  Court, 
Special  and  Trial  Tern,  New  Vorlc  County,  March  14,  lOel]).  The  cited  action 
was  nubsequently  discontinued  by  stipulation,  no  judgment  having  been  entered 
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(ii)  Whetber  the  effect  of  the  merger  for  which  approval  is 
sought  ahall  be  either 

(a)  to  expand  the  size  or  extent  of  the  reanlting  ingti- 
tntion  "beyond  limits  consisteot  with  adequate  and 
sound  banking  and  the  preservation  thereof",  or 

(b)  to  result  in  a  concentration  of  aaaeta  "beyond  limits 
consistent  with  effective  competition". 

(iii)  Whether  such  merger  may  result  in  such  a  lessening  of 
competition 

(a)  "as  to  be  injurious  to  the  interest  of  the  public",  or 

(b)  "tend  toward  monopoly". 

(iv)  "  [P]  rimarily,   the  public  interest  and  the  needs  and 
convenience  thereof." 

Banking  Faetori 

Not  all  of  the  Section  10  tests,  as  incorporated  by  reference  in 
Section  601-b,  bear  significantly  upon  the  merger  application. 
The  standards  relating  to  safe  and  sound  conduct  of  the  banking 
business,  conservation  of  assets,  prevention  of  hoarding,  and 
maintenance  of  public  confidence,  present  no  difiScolties.  The 
bnsiness  of  the  respective  applicants  has  been  safely  and  soundly 
conducted  by  them;  their  assets  have  been  conserved  and,  indeed, 
have  grown;  and  a  high  degree  of  public  confidence  in  the  two 
banks  has  been  maintained.  There  is  every  reason  to  suppose 
that  such  factors  would  remain  favorable  in  the  event  of  approval 
and  congnmmation  of  the  proposed  mei^er.  The  hoarding  of 
money  does  not  present  a  problem  at  this  time. 

Similarly,  the  interests  of  creditors  would  not  be  affected  by 
the  merger  to  any  meaningful  d^ree,  in  view  of  the  excellent 
financial  condition  of  both  Manufacturers  and  Hanover.  The 
interests  of  stockholders,  to  the  extent  demonstrated  by  their 
overwhelming  vote  in  favor  of  the  merger  (86.7%  in  the  case  of 
Manufacturers  and  90.4  in  the  case  of  Hanover),  appear  in  their 
own  judgment  to  warrant  approval.  That  the  interests  of  stock- 
holders would  not  be  adversely  affected  by  the  merger  is  further 
borne  out  by  the  Department's  analysis  of  certain  banking  faetors. 
This  study  will  be  presented  in  detail  to  the  Banking  Board  at  its 
meeting  in  connection  wtih  the  merger  application. 

Some  further  comment  is  appropriate,  however,  in  regard  to 
a  matter  relating  essentially  to  the  factors  of  conservation  of 
assefi  and  protection  of  the  interests  of  stocUioldera. 
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The  Chaii-iuau  aiid  chief  executive  ofiScer  of  Maiiufacturei-s, 
Mr.  Horace  C.  Flauigan,  is  a  party  to  an  employmeTit  contract 
with  Manufacturers.  The  contract  was  a  subject  of  discussion 
at  the  March  8,  1961,  stockholders'  meetings  of  both  banks,  at 
which  meetings  the  plan  of  mei^r  was  approved.  The  terms  of 
the  contract  had  been  approved  earlier,  on  November  18,  1957, 
by  the  Board  of  Directors  of  Manufacturers,  and  it  was  executed 
uu  that  day. 

The  Board  of  Directors  of  Hanover  reviewed  the  contract, 
followii^  its  stockholders'  meeting  at  which  the  plan  of  me^er 
had  been  approved.  The  Hanover  Board,  on  March  14,  1961,  by 
resolution  declared  that  such  contract  would  not  be  adverse  to 
the  interests  of  the  merged  institution. 

While  generous,  the  contract  cannot  properly  be  characterized 
as  wasteful  of  the  assets  of  Manufacturers,  or  prejudicial  to  the 
interests  of  its  stockholders.  The  nature  and  quality  of  the 
services  rendered  to  Manufacturers  by  ite  Chairman,  his  standing 
as  a  banker  of  long  experience  and  proven  ability,  and  the  stand- 
ards of  compensation  of  senior  executives  prevalent  among  bank- 
ing organieatioiis  and  other  financial  institutions  of  comparable 
size,  tend  to  support  the  terms  of  tlic  contract.  Tlie  Superin- 
tendent is  without  authority  to  interfere,  unless  compensation 
paid  to  a  bank  officer  can  reasonably  be  found  so  excessive  as  to 
constitute  waste  of  the  institution's  assets,  or  to  reflect  unsafe 
or  unsound  conduct  of  its  business.  In  my  opinion,  such  is  not 
remotely  the  case  here.  Under  the  cireumstauccs,  tlie  salary  and 
other  conditions  of  employment  of  its  senior  oEBcer  arc  matters 
for  the  judgment  of  Manufacturers'  directors,  and  not  for  super- 
visory action  by  this  Department. 

Remainiug  for  discussion  are  the  following  Section  lU  standards : 
(1)  "to  eliminate  unsound  and  destructive  competition  among 
such  banking  organizations",  (2)  to  "protect  the  public  interest", 
and  (3)  to  protect  "the  interests  of  depositors".  Also  classified 
aa  a  banking  factor  is  (4)  whether  the  proposed  merger  would 
expand  the  size  or  extent  of  the  resulting  institution  "beyond 
limits  consistent  with  adequate  and  sound  banking  and  the  preser- 
vation thereof"  (Section  601-b}. 

t.  EUmiitation   of   umound   and   dcstntctivo   competition   among 
banking  organizations 
As  I  have  had  occiLsion  to  note',  vigorous  and  aggressive  com- 

*  UemoTBiidum  of  the  Superintendent,  Cheiuical  Corn  Exchuiire  Bank-New 
York  Trust  CompAny  merger  ftpptlcfttfon  {IB6S) ;  Bankers  Trust  Comp«nj--The 
Countj  Trust  Compuiy  (New  York  Holding  Corporation)  bank  holding  com- 
pany application  (1061). 


,y  Google 


AMEND   TEE    BANE   MERGEB   ACT   OF    1S60  103 

petition  amoug  commercial  banks  aud  other  banking  orgauizations 
exists  in  New  York  City,  but  not  to  a  degree  or  of  a  kind  which 
m&y  properly  be  characterized  as  destructive  or  unsound.  Neither 
of  the  trust  companies  inTolved  in  the  present  application  is  suffer- 
ing injury  or  impairment  of  Its  sound  financial  condition  by  the 
competitive  practices  of  other  financial  institutions.  Were  such 
the  case,  it  might  well  afford  a  positive  basis  for  approval  of  a 
merger  application.  Absent  unsound  or  destructive  competition, 
however,  this  factor  weighs  neither  in  favor  of  nor  against  approval 
of  the  proposed  merger. 

S.  Protection  of  the  public  interest 
Discussion  of  this  factor  may  be  deferred  iu  part  until  ve  reach 
the  primary  factor  enunciated  iu  Section  601-b,  "the  public  inter- 
est and  the  needs  aud  convenience  thereof".  However,  the  banking 
factors  relating  to  (a)  capitalization,  (b)  liquidity,  (c)  asset  classi- 
fications, (d)  the  premium  proposed  to  be  paid  to  stockholders  of 
Hanover  upon  consummation  of  the  merger,  (e)  management 
elasaification  and  succession,  aud  (f)  financial  history,  may  con- 
veniently be  reviewed  here. 

[The  Superintendent  presented  to  the  Banking  Board  an  analysis 
of  the  above-listed  factors,  finding  them  cither  favorable  or  without 
adverse  significance.] 

3.  Protection  of  the  interests  of  depositors 
Those  present  depositors  of  Manufacturers  who  avail  themselves 
of  its  extensive  retail  banking  services  would  be  little  affected  by 
the  proposed  merger.  Such  services  would,  according  to  the  appli- 
cants, continue  to  be  ofTcrcd  on  substantially  similar  terms.  A  full 
range  of  retail  deposit  services,  including  savings  accounts,  would 
also  be  afforded  to  the  depositors  of  Hanover  at  its  branches  to  be 
operated  by  the  merged  bank. 

For  the  larger  depositors  of  eaeli  institution,  no  particularly 
significant  effects  are  expected.  Each  of  the  applieauts  is  presently 
offering  to  such  depositors  the  deposit  scrviees  tliey  require.  Some 
improvement  and  expansion  of  the  range  of  available  services  to 
these  depositors  iu  their  capacity  as  customers  (i.e.,  as  borrowers 
and  users  of  specialized  banking  facililics)  ik  contemplated  if  the 
merger  is  approved, 

4.  Preventing  expanxunt  of  the  rcsuHing  institution  to  a  size  or 
extent  incontigicnt  with  adequate  or  sound  hanking 

The  institution  resulting  from  the  proposed  merger  would  he. 
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an  previuualy  iiolcd,  tlie  third  largest  vumineruial  baiib  iii  New 
York  City ;  it  would  hold  substantially  over  $3  bilUou  in  commercial 
banking  assets,  or  13.5%  of  the  total  of  sueh  assets  in  the  City; 
and  it  would  operate  some  13o  banking  offices  in  four  boronghs 
of  New  York  City,  as  well  as  several  foreign  branches  and  repre- 
sentative ofBees. 

Two  banking  institutions  larger  than  the  proposed  merged  bank 
now  exist  in  New  York  City,  and  one  such  larger  bank  elBewhere. 
These  larger  banks  arc  adequately  and  soundly  managed  and 
operated.  It  may  be  expected  that  from  a  merger  of  the  appUcaats 
there  would  result  some  operating  economies,  additional  training 
facilities  for  personnel,  over-all  improvement  of  certain  services, 
and  atrengthening  of  management.  Accordingly,  this  factor  does 
not  present  an  obstacle  to  approval. 

Competitive  Factors 

The  Superintendent's  statutory  guides  require  that  in  determin- 
ing whether  to  approve  a  merger  he  consider  the  effect  upon  com- 
petition inherent  in  the  proposal,  and  inherent  in  the  resultant 
concentration  of  banking  assets. 

The  techniques  of  economic  analysis  familiar  in  the  administra- 
tion of  the  antitrust  laws  are  useful  in  so  assessing  the  competi- 
tive impact  of  a  proposed  bank  merger.  In  this  connection,  the 
relevant  geographic  market  areas  are  delineated  in  the  light  of 
prevalent  business  practices  and  patterns  in  commercial  banking. 
Sueh  market  areas  are  delineated  for  each  of  the  important  banking 
services  rendered  by  the  banks  involved.  The  effect  of  the  proposed 
merger  upon  competitive  conditions  in  each  such  market  must  then 
be  evaluated.  The  Banking  Department's  inquiry  is  therefore 
directed  toward  these  questions: 

May  the  merger  result  in  a  lessening  of  competition  to  an  extent 
injurious  to  the  interests  of  the  public  T 

May  the  merger  result  in  a  tendency  toward  monopoly  in  any 
relevant  market  area  for  any  line  of  banking  commerce  T 

Will  the  merger  result  in  a  concentration  of  banking  assets 
beyond  limits  consistent  with  effective  competition  T 

The  Department's  scrutiny  does  not  stop,  however,  with  an 
e.8timate  of  the  purely  competitive  aspects  of  the  proposal.  Pri- 
marily to  be  considered  and  weighed  is  the  final  statutory  factor, 
that  of  the  public  interest  and  the  needs  and  convenience  thereof. 
Thus,  there  remains  some  range  for  the  exercise  of  a  sound  super- 
visory discretion  (Banking  Law,  §12[3]),  based  upon  this  Depart- 
ment's understanding  and  evaluation   of  the   public's  need   for 
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S  surricus,  aud  tliv  reasonably  to  be  aiitiriiuttcd  role  of  tbc 
merged  iustitntiOD  in  meeting  such  need. 

The  Banks  Involved 

MauufacturerB  Trust  Company,  New  York  City's  fiftb  largest 
commercial  bank  in  terms  of  assets,  holds  approximately  $3.3 
billion'  in  such  resources,  or  8.9%  of  commercial  banking  assets 
in  the  City.  Manufacturers  operates  the  greatest  number  of 
commercial  banking  offices  in  New  York  City,  its  122  offices 
comprising  19.5%  of  the  total. 

The  Hanover  Bank,  New  York  City  'a  eif^hth  largest  commercial 
banking  institution,  holds  approximately  $1.8  billion  in  resources, 
or  4.6%  of  the  total  in  the  City.  Hanover's  twelve  Manhattan 
banking  offices  comprise  1.7%  of  the  total  of  such  offices  in  New 
York  City. 

Giving  effect  to  the  merger,  the  combined  institution  would  be- 
L'Ome  New  York  City's  third  largest  commercial  bank,  holding 
approximately  $5.1  billion  in  assets,  or  13.5%  of  the  City's  total, 
aud  operating  the  largest  number  of  offices,  comprising  21.2%  of 
total  commercial  banking  offices  in  New  York  City.  It  may  be 
noted  that  the  merger  would  have  no  effect  upon  branch  coiiccutra- 
tion  in  the  boroughs  of  New  York  City  other  than  Manhattan,  since 
all  of  Hanover's  domestic  offices  are  located  iu  the  latter  borough. 

Such  combined  number  of  offices  for  the  merged  institution  in 
Manhattan  would  be  54,  out  of  a  total  of  over  300,  or  approximately 
17%  of  the  total  in  Manhattan. 

Manofacturera  is  engaged  both  in  so-called  "retail"  and  "whole- 
sale" banking  activities.  Hanover,  on  the  other  hand,  is  pre- 
dominantly a  "wholesale"  bank,  engaged  on  but  a  limited  scale  in 
"retail"  banking.  Accordingly,  the  major  impact  of  the  proposed 
merger  would  be  in  the  areas  of  "wholesale"  banking  services 
which  both  banks  offer. 

Linea  of  commerce  and  relevant  geographic  market  areas 
Concentration  ratios  based  on  such  aggregative  measurements  as 
total  assets,  or  number  of  offices,  are  not  sufficiently  informative 
in  appraising  the  degree  to  which  a  bank  merger  may  reduce  com- 
petition. Rather,  it  is  necessary  to  determine  in  which  specific 
geographical  and  service  markets  competition  may  be  affected. 
Analysis  is  required  of  each  of  the  major  banking  activities  in 
which  Manufacturers  and  Hanover  are  engaged,  including  depos- 

*  All  d*U  ue  M  *t  June  1000,  udIbbs  otherwiw  indicftted. 
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itary  anil  lending  activities,  and  personal  and  corporate  trust 
services.  Each  of  these  will  be  examined  for  any  adverse  effects 
on  competition  inherent  in  the  merger  proposal. 

Deposits 

1.  Private  Demand  Deposits — In  June  1960,  New  York  City 
coidinereial  banks  held  $18.2  billion  in  demand  deposits  of  indi- 
viduals, partnerships  and  corporations.  Of  this  total,  Manufac- 
turers and  Hanover  held  8.1%  and  4.7%,  respectively. 

(a)  Special  Checking  Accounts — The  geographic  market  area 
for  special  checking  accounts  is  local,  and  limited  to  commercial 
banks  within  the  metropolitan  area  offering  such  service.  Indeed, 
such  market  areas  may  be  further  circumscribed  to  within  eon- 
venient  distances  from  the  homes  or  places  of  employment  of 
depositors.  Some  further  discns.siuii  on  this  point  will  be  found 
in  the  section  of  this  statement  dealing  with  branch  concentratiou. 
Recent  estimates  place  the  number  of  special  checking  accounts  in 
New  York  City  at  somewhat  over  1,000,000.  Manufacturers,  with 
approximately  250,000  such  accounts,  or  20-25%  of  the  total,  is 
a  leader  in  this  field  in  tlic  City.  Measured  by  dollar  volume  of 
special  checking  accounts,  a  comparable  concentration  ratio  can 
be  expected. 

However,  the  proposed  merger  wonUl  have  liltic  effect  npon 
concentration,  since  Hanover  has  less  than  4,300  such  accounts — 
nearly  3,000  belonging  to  its  employees — for  a  total  constituting 
less  than  i^  of  1  %  of  accoutilx  held  by  all  the  New  York  City  banks. 
There  would  remain  in  New  York  City  more  than  twenty  other 
commercial  banks  offering  this  service  to  the  banking  public. 

(b)  Regular  Checking  Accounts — Of  the  total  of  about  $18 
billion  hckl  in  regular  elicekiiiK  accounis  at  all  New  York  City 
banks,  the  merged  bank  would  hold  over  $2.2  billion,  or  about  12%. 

Regular  eho^king  aii^'ounts  ori<;inHlc  in  part  from  individuals 
and  firms  which  iriay  he  considercil  a.s  in  the  lowil  market,  and  in 
part  from  firms  ot  nalional  Ktalnrc  lo  whii-li  numerous  alternatives 
arc  available  thmnghoiit  Ihc  country.  For  cxumplc,  97%  and  71%, 
respectively,  of  the  number  of  Manufacturers'  and  Hanover's 
regnlar  jtrivate  cheeking  aeeounls  originate  from  local*  firms  and 
individuals,  as  do  about  71%  and  'iO%,  respectively,  of  the  total 
dollar  araounta  of  sneh  deposils.  The  balance  cornea  from 
"national"  accounts. 


p\rluilc  tliiiw  nirui>ratiuiis  "illi  niajiir  i-Mjcolive  or  treas- 
r  jilantit  outaiile  the  New  York  City  metropolitui  arM. 
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IJaing  a  somewhat  different  measure  of  the  character  of  depositors 
— sise  of  deposit  aeeounts — 99%  of  the  uumber  of  Manufaeturers'. 
and  96%  of  the  number  of  Hanover's  re^ar  private  checking 
aecounts,  are  uuder  $100,000.  By  dollar  amounts,  52%  of  Manu- 
facturers' and  24%  of  Hanover's  regular  checking  accounts  are 
ill  the  under  $100,000  category. 

The  effect  of  the  merger  on  small,  local  depositors  would  be  to 
eliminate  one  banking  alternative,  still  leaving  several  dozen  New 
York  City  banks  which  offer  regular  cheeking  accounts. 

Xor  would  any  significant  adverse  competitive  effect  result  to 
holders  of  large  regular  checking  accounts,  in  view  of  their  size 
and  of  the  available  alternatives  both  in  New  York  City  and  else- 
where. That  these  are  actual,  and  not  merely  potential  alterna- 
tives, is  evidenced  by  a  random  sample  taken  by  the  two  banks. 
The  sampling  indicated  that  more  than  85%  of  their  large  depos- 
itors maintain  checking  accounts  with  other  banks  outside  the 
New  York  City  metropolitan  area. 

2.  Interbank  Deposits — At  present,  Manufacturers  ranks  sixth, 
with  7,7%',  and  Hanover  sevouth,  with  6.6%  of  the  total  interbank 
funds  (biilh  demand  and  Uine)  held  by  New  York  City  banks. 
With  14.3%  of  such  total,  the  merged  bank  would  occupy  the 
third  position,  llowcvi-r,  the  market  area  for  cmiipetitive  purposes 
should  be  considered  predominantly  national. 

Out-of-town  Imjiks  can  and  do  utilize  the  services  of  banks  in 
other  major  cities  in  maintaitiiiig  correspondent  balances.  In  fact. 
New  York  City  banks  hold  in  tlie  uggregale  only  approximately 
40%  of  the  total  interbank  de|>osits  held  by  all  central  reserve  anil 
leserve  M\y  banks.  Viewing  this  market  as  national,  the  combined 
institution  would  hold  only  about  6%  of  ail  interbank  deposits. 

3.  SaviiKjs  Deposifs* — Approval  of  tlie  merger  would  have  no 
effect  on  competition  for  savings  deposits,  since  Hanover  does  not 
accept  siK'h  deposits.  The  share  of  the  total  Jield  by  Manufaeturers 
would  reiiuiin  tmchanged  nt  20%  of  the  total  held  by  all  New  York 
City  coinniereial  bankH.  Considering  the  competition  for  savii^ 
afforded  by  savings  banks  and  savings  and  loan  a-ssociations  in 
New  York  City,  the  merged  institution  would  hold  only  about  2% 
of  the  city-wide  total.  To  the  extent  that  out-of-state  Ravings  and 
loan  associations  also  compete  for  savings  deposits  of  New  York 
City  residents,  the  merged  bank's  share  of  the  total  market  would 
be  even  smaller. 
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Loans 

1.  Commercial  and  Industrial  Loans — ManTifacturers,  witb 
6.5%  of  the  total,  &nd  Hanover,  with  4.9%,  together  hold  11.4%  of 
all  commercial  and  indastrial  loana  made  h?  commercial  banks  in 
New  York  Cit^.  The  merged  hank  would  occupy  third  place  as 
a  source  of  each  credit  in  the  Ci^. 

To  caat  additional  %ht  on  the  significance  of  these  concentration 
ratios,  the  characteristics  of  commercial  and  industrial  borrowers 
should  be  examined  in  some  detail. 

(a)  Small  Borrowers — Generally,  small  firms  are  limited  to 
choice  amoi^;  local  banking  facilities.  Considering  size  of  loan  as 
a  rough  index  to  the  size  of  the  borrower,  93%  of  the  number  of  all 
commercial  borrowers  and  17%  of  the  dollar  volume  of  commercial 
and  industrial  loans  outstanding  at  Manufacturers  were  in  the 
under  $100,000  loan  category.  Comparable  data  for  Hanover  were 
54%  and  2%,  respectively.  If  $500,000  is  regarded  as  the  dividing 
line  between  small  and  lar^e  borrowers,  it  is  noted  that  98%  of 
the  number  and  28%  of  the  dollar  volume  of  Manufacturers'  busi- 
ness loans  represent  loans  of  under  $500,000  each,  while  comparable 
data  for  Hanover  are  76%  and  10%,  respectively. 

The  proposed  merger  should  result  in  but  minor  adverse  com- 
petitive effects  on  small  borrowers,  in  view  of  the  numerous  avail- 
able alternatives  among  the  several  dozen  other  commercial  banks 
in  the  City. 

(b)  Large  Borrowers — By  dollar  amount,  most  of  the  commercial 
lending  resources  of  the  two  applicant  banks  have  been  made 
available  to  large  borrowers.  For  example,  83%  of  Manufacturera' 
business  loans  are  in  the  ovcr-$100,000  category,  and  72%  in  the 
over-$500,000  category;  for  Hanover,  the  comparable  percentages 
are  98%  and  90%.  Large  borrowers  are  unlikely  to  be  affected 
adversely  by  a  reduction  by  one  in  the  number  of  large  New  York 
City  banks,  since  such  borrowers  have  access  to  numerous  other 
sourcea  of  credit,  both  bank  and  non-bank,  in  New  York  City  and 
throughout  the  country. 

That  there  are  seventeen  commercial  banks  outside  New  York 
City  with  over  $1  billion  each  in  resources  indicates  the  scope  of 
competition  for  large  loans.  In  addition,  many  large  borrowers 
can  and  do  avail  themselves  of  the  commercial  paper  markets, 
private  placementa  with  insurance  companies  and  others,  and  the 
liniid  markets*. 

■  Since  40-50%  of  Uie  tv 
bend  nwrketa  wtt  i>t  least  ii 
tlMbanki. 
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Tile  merger  application  shows  that  the  overwhelming  majorify  of 
large  borrowers  from  the  two  banks  have  credit  available  from 
other  sources,  far  exceeding  in  the  aggregate  the  loans  or  credit 
lines  extended  to  them  by  Manufacturers  and  Hanover. 

2.  Loans  to  Purchase  or  Carry  Securities 

(a)  To  Brokers  and  Dealers — The  impact  of  the  merger  upon 
competition  in  brokers'  and  dealers'  loans  would  not  be  significant. 
Manufacturers'  share  would  increase  only  moderately,  from  its 
present  5.5%  to  8.5%,  the  merged  institution  taking  fourth  place 
among  the  forty-two  banks  and  foreign  agencies  in  New  York  City 
extending  such  loans.* 

Based  on  number  of  borrowers,  81%  of  Manufacturers'  and  34% 
of  Hanover's  loans  to  brokers  and  dealers  are  in  the  over  $100,000 
category,  as  are  99%  and  94%  of  the  respective  banks'  brokers' 
loans  measured  by  dollar  volume.  In  the  over  $500,000  category 
are  45%  of  the  number  of  Manufacturers'  loans,  and  8%  of 
Hanover's,  as  are  92%  and  77%  of  the  respective  banks'  brokers' 
loans  measured  by  dollar  volume.  Numerous  other  sources  of 
credit  are  avaUable  to  virtually  all  such  borrowers,  far  exceeding 
the  amount  of  loans  or  lines  extended  to  them  by  Manufacturers 
and  Hanover. 

Similarly,  brokers  and  dealers  in  the  smaller  loan  categories 
virtually  all  have  access  to  other  credit  lines.  While  the  proposed 
merger  would  reduce  their  alternative  sources  by  one,  more  than 
forty  other  financial  institutions  in  New  York  City  extend  this 
type  of  credit. 

fb)  To  Others — The  competition  in  loans  (to  others  than  brokers 
and  dealers)  to  purchase  or  carry  securities  is  partly  local  and 
partly  national,  depending  on  the  type  of  borrower.  Such  com- 
petition would  be  affected  only  slightly  by  approval  of  the  pro- 
posed mei^er.  As  a  share  of  all  such  loans  by  New  York  City 
banks.  Manufacturers  has  4.5%  and  Hanover  has  3.4%.  The 
combined  institution's  share  of  the  market  would  be  7.9%. 

3.  Loans  to  Financial  Institutions — In  loans  to  financial  institu- 
tions (domestic  and  foreign  banks,  finance  companies,  factors,  etc.) 
Manufacturers  holds  8.1%  of  the  New  York  City  bank  total,  and 
Hanover  holds  5.7%.  This  is,  however,  part  of  a  national  market. 
The  average  size  of  each  such  loan  at  the  two  banks  is  over  $1 
million.    Mont  of  these  loans  by  the  two  banks  are  to  finance  com 

'Current  Federal  ReKire  atudies  alw  show  that  in  recent  ycnrs 
fiiumcta)  corporatioua  have  been  eupplying  from  one-third  to  one-tuilf  o 
govenunent  lecuritiee  dealer*'  credit  needs. 
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panics  and  factors,  which  use  ULUuerous  other  sourceE  of  credit, 
as  shown  in  the  merger  application.  The  mer^d  bank  would 
have  5%  of  the  national  market. 

4.  Consumer  Instalment  Loans — The  merger  would  have  virtu- 
ally no  effect  upon  competition  for  consumer  instalment  loans,  since 
Hanover  accounts  for  less  than  0.1%  of  the  New  York  City  banks' 
total.  Until  a  year  ago,  Hanover  offered  no  personal  loan  services. 
At  the  end  of  1960,  less  than  1,000  such  loans  were  outstanding  at 
Hanover,  compared  with  a  total  number  of  about  190,000  for 
Mann  f acturer  s . 

Holding  14.3%  of  the  citywide  total.  Manufacturers  occupies 
second  place  in  New  York  City,  as  would  the  merged  bank,  with 
respect  to  consumer  instalment  loans. 

5.  Re(U  Estate  Loans — Giving  effect  to  the  merger.  Manufac- 
turers Hanover  would  be  New  York  City's  second  lai^est  source 
of  commercial  bank  mortgage  credit,  with  a  19.5%  share. 

About  30%  of  the  applicant  banks'  mortgage  loans  are  on  prop- 
erties located  within  New  York  State.  Viewed  as  a  statewide 
market,  the  in-state  mortgage  lending  activities  of  savings  banks, 
savings  and  loan  as.sociations,  insurance  compauies  and  upstate 
commercial  banks  would  have  to  be  included.  So  viewed,  the  com- 
bined share  of  the  market  for  the  two  banks  would  be  about  ^  of 
1%.  Nationally,  the  lending  activities  of  the  above-mentioned 
types  of  institutions  tliroughout  the  country  would  also  be  included. 
Measured  fiom  this  base,  the  merged  institution  would  hold  as  its 
share  only  an  estimated  1/10  of  1^,  of  total  real  estate  loans. 

Trust  Services 

1.  Personal  Trust  Scmccs— Both  Muuufacturcrs  and  Hanover 
proi-ide  a  wide  range  of  personal  trust  services.  Each  major  type 
of  service  will  be  examined  to  determine  the  competitive  impact 
of  the  proposed  merger.' 

(ft)  Voluntary  and  Court  Trusts — At  present,  Hanover  is  the 
fourth  largest  and  Manufacturers  the  ninth  largest  corporate 
fiduciary  in  New  York  City  with  respect  to  voluntary  and  court 
trusts,  holding  10.5%  and  6,2%,  respectively,  of  all  such  accounts 
held  by  tru.st  companies  in  the  City.  The  merger  would  give 
the  merged  institution  16.7%  of  the  total,  moving  it  into  first  place 
among  New  York  City's  trust  companies. 

The  market  area  for  voluntary  and  court  trusts  tends  to  be 
largely  local   in   character,   because   of  greater   convenience    tn 

*  Clt3'wide  data,  based  on  BankiDg  DepkrtaneDt  )B59  queationnaire  aurvey. 
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iiidividuttls  ill  dealiui;  with  local  ingtitutioiiK,  and  beciitisu  legal 
restrictions  in  many  states  forbid  uut-of -state  trust  companies  from 
acting  in  a  fiduciary  capacity  with  respect  to  "court"  trusts. 
Uowever,  some  large  trust  accounts  are  obtained  by  New  York 
City  trust  companies  from  out-of-town  or  out-of-state  residents. 
The  figures  submitted  by  Manufacturers  indicate  that  84%  of 
the  number  of  its  accounts  originate  in  the  New  York  metropoli- 
tan area,  although  only  54%  of  Hanover's  accounts  originate 
locally.  For  the  two  banks  combined,  about  65%  of  such  accounts 
originate  locally. 

Considering  the  market  area  to  be  primarily,  although  not 
entirely  local,  the  merger  would  eliminate  competition  comprising 
an  estimated  7%  of  such  local  market.  However,  this  percentage 
overstates  the  amount  of  competition  actually  being  eliminated.  It 
does  not  take  into  account  the  non-bank  competition  from  attor- 
neys, business  associates  of  settlors  of  trusts,  professional  indivi- 
dual trustees,  and  others.  Some  indication  of  the  non-bank  com- 
petition may  be  found  in  the  Treasury  Department's  publication, 
"Statistics  of  Iiiooiiie".  For  the  year  1958,  that  study  reveals 
that  approximately  36%  of  all  trusts  for  which  tax  returns  were 
filed  were  not  administered  by  banking  institutions.  For  the  very 
large  trusts  ($100,000  annual  income  or  more),  almost  457o  of 
such  trusts  were  not  administered  by  banks  or  trnst  companies. 
Thus,  taking  into  account  the  non-bank  competition,  tlie  merger 
would  eliminate  less  Uian  an  estimated  5%  of  tlic  local  market. 

Wliatever  the  amount  of  competition  eliminated,  the  resulting 
trust  company  would  still  be  in  active  competition  with  the  eight 
other  New  York  City  trust  companies  engaged  in  this  business  on 
a  large  scale  (over  1,000  aeeount.s  each),  and  with  more  than  a 
dozen  smaller  New  York  City  trust  companies  and  other  trust 
companies  in  the  suburban  areas  around  New  York  City.  Further, 
to  the  extent  that  trust  accounts  originate  elsewhere  than  In  New 
York  City,  competition  from  fiduciaries  thronghoiit  the  country 
should  be  considered.  For  these  non-local  trust  accounts,  the  com- 
petition that  would  be  eliminated  amotuits  to  less  than  2%,  and  the 
merged  bank's  share  of  the  national  market  would  be  less  than  5%. 

(b)  Agency  and  Custody  Accounts — Hanover's  share  is  7%  of 
the  New  York  City  banks'  total  of  such  accounts,  and  Manufac- 
turers' share  is  3.8%.  The  merged  institution's  share  would  be 
10.8%  of  such  total. 

Most  of  the  accounts  (over  60%)  of  each  of  the  applicants 
originate  in  the  New  York  City  metropolitan  area.  Substantial 
lessening  of  competition  by  reason  of  the  merger  is  unlikely  in 
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view  of  the  limited  pcreeiitugu  of  the  tuArket  that  the  mei^ed  bauk 
would  hold,  and  the  activity  of  several  dozen  local  competitors. 
Moreover,  to  the  extent  that  a  substantial  fraction  of  agency  and 
custody  accounts  originate  outside  the  local  area,  the  market  may 
be  considered  national  in  character.  The  merged  bank's  share  of 
such  market  is  estimated  at  7-5%. 

Further,  numerous  alternatives  to  commercial  bank  trust  depart- 
ments are  available.  Some  accounts,  for  example,  require  invest- 
ment advisory  services  which  are  offered  by  hundreds  of  invest- 
ment counselors  in  New  York  City,  by  many  brokers,  investment 
bankers,  investment  advisory  services  and  publications,  and  indi- 
rectly, by  investment  companies  and  mutual  funds. 

(c)  Pension  Fund  Trusteeships — Both  Manufacturers  and  Han- 
over act  as  trustees  for  pension  funds.  Measured  by  the  number 
of  pension  funds  held,  Manufacturers  has  approximately  10%  and 
Hanover  about  6%  of  the  total  held  by  the  nineteen  New  York 
City  banks  offering  such  service.  Should  the  proposed  merger 
be  approved,  the  resulting  bank  would  account  for  16.3%  of  the 
total,  as  the  second  largest  pension  fund  bank  trustee  in  the  City. 

Measured  by  book  value  of  assets  of  such  funds,  however,  the 
effect  of  the  proposed  merger  would  be  minor.  The  share  of  the 
merged  institution  in  the  citywide  total  on  this  basis  would  be 
only  5.3%. 

Moreover,  the  percentages  given  above  overstate  substantially 
the  degree  of  competition  which  would  be  eliminated  by  the  merger, 
since  the  market  for  such  services  is  predominately  national.  Over 
75%  of  the  pension  funds  held  by  Manufacturers  and  Hanover 
are  those  of  national  corporations  able  to  exercise  a  wide  choice 
among  numerous  banks  in  major  cities.  The  national  character 
of  competition  is  suggested  by  the  fact  that  all  New  York  City 
banks  hold,  in  the  aggregate,  only  about  40%  of  the  assets  of  non- 
insured  pension  funds.  Only  1%  of  the  national  market  wonld 
therefore  be  held  by  the  merged  bank,  with  seventeen  other  banking 
institutions  in  New  York  City,  among  others  elsewhere,  offering 
pension  fund  services. 

(d)  Profit  Sharing  Funds — Measured  by  number  of  profit  shar- 
ing funds,  Manufacturers  accounts  for  16.1%  of  the  citywide  total. 
The  merger  would  result  in  a  share  for  the  resulting  institution 
of  21.5%  of  the  number  of  such  funds,  second  among  City  banks. 

By  book  value  of  assets  in  such  funds  held  by  them,  Hanover 
ranks  sixth  and  Manufacturers  eighth,  with  6.1%  and  3.2%  of 
the  citywide  total,  respectively.     The  resulting  institution,  with 
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9.3%  of  the  total,  would  hold  sixth  place  among  the  twenty  banks 
in  New  York  City  acting  as  trustees  for  profit  sharing  funds. 

Material  submitted  by  the  applicants  indicates  that  the  market 
is  local  in  part  and  national  in  part.  In  the  ease  of  Manufacturers, 
about  two-thirds  of  the  various  profit  sharing  funds  it  holds 
originate  locally.    In  the  case  of  Hanover,  39%  ordinate  locally. 

The  figures  given  above  overstate  the  competitive  effects  of  the 
proposed  merger,  however,  in  that  they  do  not  take  into  account 
non-bank  competition.  A  recent  study  based  on  a  sample  of  profit 
sharing  funds,  indicates  that  about  32%  of  such  funds  are  not 
trusteed  by  banlcs.*  On  this  basis,  Hanover's  share  of  the  market 
would  be  reduced  to  less  than  an  estimated  4%,  and  the  merged 
bank's  share  to  less  than  15%  of  the  total. 

In  addition,  the  merged  bank  would  be  competing  with  nineteen 
other  New  York  City  banks  oftering  this  service.  To  the  extent 
that  such  accounts  are  drawn  from  elsewhere  than  New  York  City, 
the  merged  bank  would  have  less  than  1%  of  the  estimated  number 
and  estimated  asset  value  of  these  accounts. 

Finally,  it  appears  that  the  applicants  hold  profit  sharing  funds 
of  substantially  different  average  size.  Hanover 's  average  is  $750,000 
per  fund,  while  Manufacturers'  average  is  less  than  $140,000. 
This  difference  is  pointedly  demonstrated  by  the  fact  that  wliile 
Manufacturers'  share  is  16%  of  the  number  of  profit  sharing 
funds  held  by  New  York  City  banks,  its  share  is  only  3.2%  if 
measured  by  book  value  of  assets  in  such  funds.  Thus,  Maaufae- 
turers  occupies  second  place  among  New  York  City  banks,  based 
on  the  number  of  such  funds  held,  but  ranks  eighth  if  the  funds 
are  measured  by  book  value  of  their  assets.  By  way  of  contrast, 
Hanover  holds  5.5%  of  the  number  of  such  funds,  and  6.1%  of 
the  book  value  of  their  assets.  To  the  extent,  therefore,  that 
Manufacturers  deals  with  smaller  firms  and  is  trustee  of  such  firms' 
smaller  profit  sharing  funds,  it  operates  in  a  different  market  than 
Hanover  does. 

Indeed,  Manufacturers,  to  a  large  extent,  operates  in  a  different 
market  than  all  the  other  large  New  York  City  banks,  since  among 
the  eight  New  York  City  banks  most  active  as  profit  sharing  fund 
trustees,  the  average  size  of  funds  varies  from  about  $570,000  to 
almost  $3  million  per  fund,  whereas  Manufacturers'  average  size 
fund  is  less  than  $140,000.  Accordingly,  no  adverse  effects  in  the 
competitive  markets  for  profit  sharing  funds  are  likely. 


•  J.  J.   Jehring,   "The   Inv eHtmeiit   »nd   Artminintration   of   Profit   Shariiis 
FiindM"   (Prnllt  Sharing  Research  puundation,  F.vanBton,  III.,  19-^7). 
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2.  Corporate  Trust  Services — ^Both  MsDofaeturers  and  Hanover 
active^  engage  in  providing  corporate  tmst  services.  Each  sach 
aerrice  will  be  examined  in  turn. 

(a)  Trustee  for  Securities  Issues — Based  on  number  of  issues, 
Hanover  is  trustee  for  9.2%  of  bond  issues  held  by  all  trust  eom- 
panies  in  New  York  City,  ranking  fifth.  Manufacturers,  with 
5.4%  of  the  tota),  ranks  seventh.  The  merger  would  give  the  result- 
ing institution  14.6%  of  the  citywide  total,  and  second 'place  in 
New  York  City. 

On  the  basis  of  number  of  corp()ratioiia  for  wli'tth  tlie  applicants 
act  as  truslot^,  the  impact  of  the  merger  would  be  somewhat  less 
sif^ificaiit.  Hanover  now  ranks  sixth,  and  Manufacturers  ranks 
eighth  on  sucli  basis  in  New  York  City.  The  resulting  institution 
would  hold  fourlli  rank,  ai;cuiintiii^  for  12.5%  of  the  tolal  number 
of  corporations  represented. 

Measured  by  tlie  dollar  amount  (par  value)  of  obligations  Issued 
and  outstanding  for  wliicli  New  York  City  trust  companies  act  in 
a  fiduciary  capacity,  llauovcr  acconiitis  for  7.0%  and  Mauufac- 
turers  for  4.4%  of  total  value.  The  merged  bank  would  account 
for  11.4%  of  the  total  value  of  such  wcuritiwi,  huldirifr  fourth  place 
in  the  City. 

These  figures,  however,  grcally  ovcrslalc  tlic  probable  effect  of 
the  proposed  inei-gcr,  since  tlicri-  is  a  niitional  market  for  these 
services.  While  New  York  City  hjinks,  bci-ansc  of  sizi-,  reputation 
and  espcriciiee,  attract  large  qujuilitios  of  iror|iorate  trust  busi- 
ness there  arc  many  institutions  in  other  fnianciHl  centers  equipped 
to  handle  such  business.  The  substantial  si/.e  of  the  iH.suing  eor- 
poratiouR  affords  them  their  choice  anion^  corporate  trustees. 

The  considerations  reviewed  above  are  supported  by  data  indi- 
cating that  in  recent  years  hanks  outside  New  York  City  have 
trusteed  over  half  of  ail  new  corporate  bond  offerings  and  muni- 
cipal revenue  issues.  Of  the  456  new  trusteed  securities  issues 
totalling  $11.6  billion  marketed  in  1!)60,  Manufacturers  and  Han- 
over were  named  trustees  of  only  27,  amounting  to  $288  million. 

The  combined  institution  would  hold  less  than  7%  of  the  total 
nationwide  market. 

(b)  Stock  Transfer  Agents — ^In  number  of  issues,  Manufacturers 
now  has  4.2%  of  all  stock  transfer  agent  accounts  held  by  New 
York  City  banks,  ranking  seventh  in  this  respeet.  The  eomhined 
institution  would  hold  sixth  place  with  7.7%  of  al!  smh  uct'ouuti^. 

The  market  area  for  transfer  agent  services  is  in  part  local  and 
ill  part  national.  There  is  a  local  market  in  that  companies  whose 
stock  is  listed  on  the  New  York  Stock  Exchange  are  required  to 
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irse  a  New  York  City  transfer  agent.  For  these  corporations,  tliero 
are  no  competitive  alternatives  available  outside  of  New  York  City. 
In  tia&  local  market,  the  two  banks  combined  reprcsi^iit  only  8.5^ 
of  the  issues  traded  on  the  New  York  Exchange.  The  merger 
would  eliminate  the  competition  of  Hanover,  holding  3.3%  of 
the  market.  Almost  two  dozen  other  commercial  banks  in  New 
York  City  offer  transfer  agency  services,  providing  a  wide  range  of 
alternatives.  Finally,  a  corporation  with  offices  in  New  York  City 
may  act  as  its  own  transfer  agent,  which  some  of  the  largest  listed 
firms  arc  doing. 

In  part,  the  relevant  market  area  is  nationwide,  since  securities 
traded  on  the  American  Stock  Exchange  or  in  the  over-the-counter 
markets  do  not  require  a  New  York  City  transfer  agent.  Corpora- 
tions whose  stock  is  so  traded  can  and  do  choose  their  agents  from 
banks  throughout  the  country.  For  example,  at  year-end  1939 
more  than  300  national  banks  outside  of  New  York  City  reported 
that  they  held  over  3,500  trtosfer  agency  accounts.  If  state- 
chartered  trust  companies  outside  New  York  City  were  included, 
the  figures  would  probably  reflect  over  5,000  such  accounts  held 
by  all  banks  outside  New  Voik  City.  While  involving  some  dupli- 
cation (reflecting  the  use  of  more  than  one  transfer  agent  by  the 
same  corporation),  the  figures  do  suggest  that  banks  throughout 
the  country  are  able  to  handle  such  busines.s,  and  liavc  succeeded 
in  obtaining  a  share.  The  combined  institution  would  hold  less 
than  3%  of  total  accounts  in  the  national  market. 

(c)  Registrar  Accounts— H&novei  now  ranks  seventh  in  New 
York  City  as  registrar  for  corporate  i^wiics,  accounting  for  6.2% 
of  the  citywide  total.  Manufacturers  ranks  eighth,  with  4.5%. 
The  merged  bank  would  occupy  fifth  place  among  City  banks  offer- 
ing this  service,  with  10.7%  of  registrar  accounts. 

As  in  the  case  of  transfer  agencies,  issues  traded  on  the  New 
York  Stock  Exchange  must  have  a  New  York  City  registrar.  To 
this  extent,  there  is  a  local  market.  In  the  local  market^  the  merger 
would  not  be  likely  to  result  in  substantial  anti-competitive  effects. 
The  merged  bank  would  hold  a  less  than  dominant  position  (with 
about  14%  of  the  total),  competition  being  provided  by  eight  other 
New  York  City  banks  very  active  in  the  field,  as  well  as  by  more 
than  a  dozen  smaller  New  York  City  banks. 

There  is  also  a  relevant  market  area  which  is  national,  since 
securities  not  list«d  on  the  New  York  Stock  Exchange  need  not 
have  a  New  York  City  registrar.  At  year-end  1959,  more  than 
300  national  banks  outside  of  New  York  City  reported  that  they 
held  well  over  3,000  registrar  accounts,  a  figure  which  would  be 
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mcreaseil  to  an  estimated  5,000  accounts  if  state-charterud  trtuit 
companies  outside  New  York  City  were  included  in  the  computa- 
tion. The  merged  bank  would  hold  less  than  3%  of  such  national 
total. 

(d)  Dividend  Disbursing  Agent  Accounts — Concentration  in 
dividend  disbursing  business  rraulting  from  the  proposed  merger 
would  not  be  significant.  At  present,  Manufacturers  accounts  for 
6.1%  and  Hanover  for  3.3%  of  total  accounts  held  by  New  York 
City  banks.  The  share  of  the  resulting  institution  would  be  9.4%, 
making  it  the  fifth  largest  dividend  disbursing  agent  in  the  City. 

(e)  Bond  and  Coupon  Paying  Agents — Manufacturers  is  already 
the  second  largest  bond  and  coupon  paying  agent  in  New  York 
City,  holding  21.1%  of  all  such  accounts  in  City  banks.  Hanover 
is  the  fourth  largest,  with  11.7%.  The  merged  bank,  with  32.8% 
of  the  total,  would  hold  the  City  leadership  in  this  service  by  a  wide 
margin. 

However,  the  relevant  market  area  for  these  services  is  clearly 
national.  About  83%  of  all  issues  for  which  Manufacturers  acts 
as  bond  and  coupon  paying  agent,  and  90%  of  Hanover's  issues, 
are  drawn  from  outside  the  New  York  metropolitan  area.  Many 
banks  throughout  the  country  also  act  as  paying  agents.  For 
example,  national  banks  outside  of  New  York  City  held  almost 
24,000  paying  agent  accounts,  as  compared  to  almost  28,000  held 
by  New  York  City  banks.  If  state -chartered  hanks  outside  New 
York  City  (for  which  no  data  are  available)  were  included,  banks 
located  outside  New  York  would  be  shown  as  holding  substantially 
more  in  the  aggregate  than  do  the  New  York  City  banks. 

Manufacturers  has  8.4%  and  Hanover  4.6%  of  the  national  mar- 
ket, for  a  combined  total  of  13%.  Numerous  alternatives  would 
continue  to  offer  competition,  including  nine  other  New  York  City 
banks  very  or  moderately  active  in  this  field  (with  100  or  more 
issues  each),  as  well  as  hundreds  of  other  banks  elsewhere.  In 
addition,  the  issuers  themselves  frequently  act  as  their  own  paying 
agents  so  that  even  the  latter  percentages  overstate  the  share  held 
by  the  two  banks. 

1.  Foreign  Services — In  the  field  of  foreign  or  international 
banking  services,  the  merger  would  have  little  competitive  impact. 
Keen  competition  is  provided  not  only  by  New  York  City  banks 
(several  with  numbers  of  ofBees  abroad)  and  foreign  agencies,  but 
also  by  large  banks  elsewhere  in  the  country,  and  those  in  other 
major  financial  centers  throughout  the  world. 

2.  Municipal    and    Oovernment    Securities    Activities — In    the 
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uoderwriting  of  munieipala,  the  met^r  would  have  uo  siguificaut 
effect,  BUtce  Hanover  doea  not  engage  in  this  activity.  As  regards 
govenunoit  bond  trading,  neither  bank  is  a  dealer  in  such  issues. 

Duplieaiion  of  Aeeount$ 

From  a  competitive  standpoint,  the  significance  of  duplication 
of  aceoonts  lies  in  the  circumstance  that  a  merger  eliminates  a 
competitor  servicing  the  same  group  of  customers  as  the  other 
bank,  thereby  reducing  the  ability  of  such  customers  to  switch 
readily  from  one  bank  to  the  other,  or  to  use  both  simultaneously. 

Th«-e  is  some  d^ree  of  duplication  of  deposit,  loan  and  trust 
accounts  between  the  two  applicant  banks.  As  indicated  below, 
however,  the  mei^r  would  not  have  any  significant  adverse  effects 
on  competition  for  such  accounts.  Each  of  the  banking  services 
where  duplication  is  most  pronounced  will  be  analysed  separately. 

1.  IJP.C*  Demand  Deposits — Duplication  with  respect  to 
demand  dcpodts  of  individuals,  partnerships  and  corporations, 
as  measured  by  number  of  such  accounts,  would  not  be  significant. 
Of  over  500,000  accounts  held  by  the  two  banks,  less  than  300  are 
held  in  common,  and  almost  one-half  of  these  belong  to  national 
firms  with  access  to  banking  facilities  anywhere  in  the  United 
States. 

Measured  by  dollar  volome,  Hanover  has  $231  million  in  deposit 
accounts  of  those  individuals,  partnerships  and  corporations  which 
also  carry  accounts  with  Manufacturers.  Over  80%  of  such  dupli- 
cation, by  dollar  volume,  arises  from  accounts  of  national  cor- 
porations. 

Thus,  most  of  the  duplication  of  accounts  is  insignificant  from 
a  competitive  standpoint,  involving  large  customers  with  numerous 
banking  altematiTCS.  For  the  smaller  deposit  accounts,  to  the 
extent  that  these  accounts  do  not  relate  to  extension  of  credit  by 
the  bank  (i.e.,  do  not  represent  compensating  balances),  the  market 
for  deposits  is  a  "seller's"  (or  depositor's)  market.  Since  a 
depositor  normally  has  numerous  available  alternatives  among  the 
several  dozen  New  York  City  banks  offering  depositary  services,  no 
adverse  competitive  effects  for  such  borrowers  are  anticipated. 

As  to  common  deposit  accounts  representing  compensating 
balances,  any  adverse  competitive  forecast  for  sul'Ii  accounts  would 
be  predicated  on  the  assumption  that  Manufacturers  and  Hanover 
are  the  sole  banks  willing  to  extend  credit  to  these  borrowers- 
depositors.     This,  however,   is  unlikely.     If  the  local  borrower, 

*  Individuals,  partnerships,  corporations. 
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albeit  small,  enjoys  such  financial  standing  that  two  large  New 
York  City  banks  are  willing  to  lend  money,  it  is  also  likely  tliat 
such  borrower  could  obtain  similar  accommodation  from  the  merged 
bank,  or  from  one  or  more  of  the  several  dozen  other  New  York  City 
banks. 

2.  Commcrcutl  and  Industrial  Loans — Measured  by  number,  the 
two  banks  have  56  borrowers  in  common,  out  of  a  combined  total 
of  thouftanda  of  loan  accounts.  Of  these  56  borrowers  in  common, 
44  are  national  corporations.  More  than  90%  of  these  loans,  by 
dollar  volume,  are  to  national  firms,  which  can  and  do  use  other 
credit  sonrees.  Supplementary  data  submitted  by  tlie  applicants 
indicate  that  49  of  the  56  common  borrowers  have  availed  them- 
selves of  other  bank  or  non-bank  credit,  or  both,  in  addition  to  the 
credit  extended  to  them  by  Manufacturers  and  Hanover.  Such 
other  borrowings  far  exceed  in  amount  the  loans  outstanding  from 
the  two  applicant  banks.  No  signiBeant  unfavorable  effect  on  such 
borrowers  is  therefore  likely  to  resnlt  from  the  merger. 

The  number  of  smaller  connuon  Itorrowevs  is  insinuificantly 
small.  Here  also,  since  their  cwdit  standing  had  enabled  them  to 
borrow  simultaneously  from  two  large  New  York  City  banks,  it 
seems  likely  that  such  borrowers  would  be  able  to  secure  credit  in 
comparable  amounts  from  Ihe  merged  bank  or  I'mm  other  New 
York  City  banks. 

3.  Brokers  ami  Jieaiirs  Loans— Owt  of  a  total  of  over  150  such 
loan  accounts,  the  two  banks  have  eleven  common  borrowers. 
Borrowers  in  this  category  can  and  do  obtain  credit  from  numerous 
banks  and  non-bank  lendcrK  throughout  tlie  country,  as  is  demon- 
strated by  data  submitted  by  the  applicants.  The  merger,  there- 
fore, is  not  likely  to  affect  unfavorably  such  common  borrowers. 

4.  Loans  to  Non-bank  Financial  InsHlutions — The  applicant 
banks  have  23  such  borrowers  in  common  out  of  over  150  such 
loan  accounts.  The  data  supplied  by  the  banks  indicate  that  all 
such  common  borrowers  are  large  institutions  whose  loans  from 
Mannfacturers  and  Hanover  together  aggregate  far  less  than  their 
loans  from  other  banks.  Their  ready  access  to  the  national  credit 
market,  through  banks  and  the  sale  of  commercial  paper,  mini- 
mizes any  adverse  effect  of  the  merger  on  SDch  common  institutional 
borrowers. 

5.  Trust  Services — Only  an  insignificant  number  of  trust 
accounts  is  held  in  common  by  the  two  banks.  To  illustrate,  the 
applicants  hold  in  common  only  two  out  of  thousands  of  volnntary 
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tntsts,  two  out  of  approximately  250  corporate  trusts,  and  but  a 
handful  of  agency  acconats. 

Branch  Concentration 

Hanover's  principal  office  is  at  70  Broadway,*  0£  its  eleven 
New  York  City  branches'*,  seven  are  within  the  midtown  Man- 
hattan area  bounded  by  34th  Street  on  the  kouIIi  and  IK)th  Street 
on  the  north. 

Of  Manufattturers'  offices  iu  the  luidlowii  atca,  wwrii  are  in  close 
proximity  (one  to  three  blocks)  t  to  the  llauovci-  midtown  ofBees 
itientionrd  iibovo,  uiid  are  withui  tlie  luital  servJtM^  arca.s  of  such 
Hanover  brunches.  Tlici-e  are,  however,  anywlu^re  frimi  three  to 
thirt<>cn  offii-cs,  representing  a  total  i>l!  sixlocn  competing  com- 
mercial bankM  (excluding  M&iiiirucUii'ei-s),  within  two  blocks  of 
each  of  thfHe  Hanover  bniiii.-hes.  Tii  most  vtism,  luimbers  of 
savings  banks  and  saving;s  and  loan  assoi-iul  Ions  are  also  in  close 
proximity. 

The  above  description  uT  the  incidciira  of  braiK^h  com-ent ration 
contemplates  that  for  some  retuil  banking  .serviet's  (Niivintrs  deposits, 
consumer  inslulmcnt  hiaiiH,  speeiul  elii;i-kinK  aceonnt.>i)  the  relevant 
geographical  markets  slinnhl  lie  unrrowed  lo  areas  of  a  few  square 
blocks  cauh,  reflecting  eonvtiiieiii r  oT  a<'wss  to  depositors  and  cus- 
tomers. In  80  ciieumseribiiig  thi'  tnurkel.s,  it  clearly  uppeiirs  that 
the  jircsericc  oX  a  large  number  of  banking  idlcniativeH  in  the  area 
concerned  would  prevent  any  siguiricunt  adverse  competitive  effects. 
Surrounded  by  competing  institutions,  the  merged  bank's  branches 
in  the  affected  areas  would  comprise  part  of  a  vigorous  competitive 
pattern.  Elimination  of  Hanover  as  a  competitor  in  the  midtown 
area  would  still  leave  all  of  the  City's  nine  largest  conuneraal 
banks,  as  well  as  many  smaller  commercial  banks  and  other  bank- 
ing organizations,  represented  by  branches  in  midtown  Manhattan. 

Within  all  of  Manhattan,  competition  for  the  54  branches  of  the 
merged  institution  would  be  provided  by  more  than  250  otBces 
of  some  thirty  other  commercial  banks.  It  is  noteworthy  that 
none  of  the  of&ces  of  either  bank  are  proposed  by  the  applicants 
to  be  closed,  in  the  event  the  merger  is  approved,  nor  does  ihe 
Department's  study  indicate  that  any  of  tbem  should  be  closed. 

In  all  of  New  York  City,  the  approximately  21%  share  of  City 
commercial  banking  ofSces  to  be  operated  by  the  merged  bank 

*  lUninval  iif  Uiat  dITil-c  to  40  Willi  Street  h4a  been  ftuthnrired  by  t1>«  Depart- 
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would  not  by  any  means  dwarf  the  13%  to  17%  share  of  snch  offices 
maintained  by  three  other  commercial  banks  in  the  City. 

Accordingly,  I  would  conclude  that  the  additional  branch  con- 
centration discussed  above  would  not  so  impair  competition  in  the 
relevant  retail  markets  as  to  warrant  disapproval  of  the  merger. 

Asset  concentration,  lessening  of  competition,  and  tendency  toward 
monopoly,  and  the  effects  thereof  upon  the  interests  of  the  public 

In  reviewing  bank  merger  proposals,  the  Banking  Department 
rect^nizes  the  usefulness  of  concepts  developed  through  judicial 
construction  of  the  federal  antitrust  statutes.  Such  concepts  are 
not  to  be  applied,  however,  in  disregard  of  the  Department's 
unique  supervisory  experience  in  banking,  and  its  familiarity  with 
trade  and  competitive  practices  and  patterns  in  the  banking 
industry. 

The  Department  considers  and  evaluates  (against  the  back- 
ground of  its  experience)  the  amount  of  competitive  activity  a 
proposed  mei^er  would  eliminate,  the  consequent  relative  size  and 
relative  market  power  of  the  resulting  institution,  and  the  effects 
upon  the  public  of  any  substantial  reduction  in  the  amount  and 
quality  of  the  remaining  competition. 

The  Department's  analysis  of  the  present  application  reveals 
that  in  absolute  terms  (measured  by  the  total  resources  of  the 
institution  to  be  absorbed)  the  merger,  in  eliminating  The  Hanover 
Bank,  would  eliminate  a  two  billion  dollar  institution,  holding 
4.6%  of  all  commercial  banking  assets  in  the  City,  Manufacturers 
Hanover  Trust  Company,  the  resulting  institution,  would  be  New 
York  City's  third  largest  bank  (and  fourth  largest  in  the  United 
States),  holdii^  13.5%  of  commercial  banking  resources  in  the  City. 
Clearly,  while  emerging  as  one  of  the  City's  largest  banks  in  terms 
of  resources  (and  the  City's  largest  in  terms  of  number  of  bank- 
ing offices),  the  resulting  institution  would  not  dominate  commer- 
cial banking  in  New  York  City  or  elsewhere ;  nor  would  the  number 
of  very  large  competitors  be  so  reduced  as  to  invoke  the  threat 
of  monopoly  or  oligopoly  in  the  major  money  markets.  In  New 
York  City,  six  banks  holding  assets  of  between  $1.9  billion  and 
$8.1  billion  each,  would  remain.  Two  of  these  banks  would  be 
larger  than  the  merged  institution.  In  addition,  forty  other 
remaining  commercial  banks  in  New  York  City  each  presently 
hold  assets  ranging  up  to  approximately  $700  million  for  the 
largest  of  this  smaller  class  of  institution.  Outside  of  New  York 
City,  and  throufrhout  the  United  States,  there  would  remain  sevei^- 
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teen  other  commercial  banks  with  over  $1  billion  in  aasets  each. 
One  of  these  banks  would  be  larger  than  Manufacturers  Hanover, 
and  larger  than  each  of  the  latter 's  competitors. 

With  respect  to  branch  concentration,  some  500  banking  offices 
of  almost  fifty  conunercial  banks  would  be  competing  in  New  York 
City  with  Mannfactorers  Hanover's  134  offices.  In  the  savings 
deposit  and  real  estate  mortgage  lending  markets,  many  savings 
banks  and  saving  and  loan  associations  both  in  and  outside  New 
York  City  would  also  compete  with  the  merged  bank. 

Total  assets  and  total  number  of  branches,  while  the  most  com- 
prehensive, are  not  under  all  circumstances  the  most  meaningful 
measures  of  the  competitive  power  of  a  bank,  or  of  the  competi- 
tive impact  of  a  bank  mei^r.*  It  should  be  noted,  however,  that 
in  abfl(date  terms  the  proposed  merger  would  be  the  lai^est  consoli- 
dation in  this  Department's  history  of  a  bank's  assets  with  those  of 
another  and  larger  institution.  Nevertheless,  in  view  of  the  number 
and  strei^th  of  effective  remaining  competitors  in  all  relevant 
markets,  I  cannot  conclude  that  the  contemplated  asset  concentra- 
tion trespasses  beyond  limits  consistent  with  effective  competition. 

With  respect  to  the  amount  and  vitality  of  surviving  compe- 
tition, it  appears  from  the  foregoing  sections  of  this  statement  that 
the  most  significant  quantum  of  competition  that  the  mei^er  would 
eliminate  involves  certain  trust  services,  while  only  a  relatively 
minor  elimination  of  competition  in  depositary  and  lending  services 
would  result.  In  the  latter  markets  (loans  and  deposits)  the 
relevant  market  share  presently  held  by  Hanover  in  no  case 
exceeds  3.8%. 

Taming  again  to  the  trust  services  mentioned  above,  the  merger 
would  eliminate  the  following  proportion  of  all  such  business 
transacted  by  all  New  York  City  banks :  7.3%  for  local  voluntary 
and  court  trusts,  5.5%  for  the  number  of  local  profit  sharing  plans, 
4.9%  for  local  registrar  agencies,  and  4.6%  for  bond  and  coupon 
paying  agencies.  The  total  market  share  of  snch  services  to  be 
held  by  the  mei^^ed  institution  wonld  not  be  excessive.  Substantial 
non-bank  competition  (not  embodied  in  the  percentages  cited  here) 
exists,  aa  well  as  competition  offered  by  the  significant  number  of 
remaining  New  York  City  hanks,  and  in  the  national  market  by 
banks  located  elsewhere.  This  Department  cannot  conclude,  under 
the  circumstances,  that  the  elimination  of  Hanover  as  s  competitor 
in  such  markets  would  be  injurious  to  the  interests  of  the  public. 


*Io  tbe  cate  of  the  recent  TlunkiTti  Trtut  ConipBiiy-l^e  Count;  Trnet  Com- 
omf  (Haw  Toik  Holding  Corporation)  bank  holding  company  application, 
concentntwn  of  aawta  ma  ■  major  conaidaraUon. 
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Finally,  tlie  qaestion  of  orerridiiig  import,  that  of  pnbUs  iittenat 
and  the  needs  and  conTenience  thereof,  most  be  oonaidflTed. 

The  public  interest  and  the  needs  and  oonveiuenM  thereof 

Analysis  in  terms  of  the  proposed  merger's  effect  apon  (1)  avail- 
ability to  the  pablic  of  bank  credit,  (2)  the  oMt  of  each  credit, 
(3)  tike  availability  to  the  pablic  of  other  important  banking  mtt- 
ices,  and  (4)  the  cost  of  sooh  other  services,  affords  a  basis  for 
evaloating  the  benefita  to  the  public  which  may  reasonably  be 


AvaOability  of  Bank  Credit 

No  sabstantial  increase  in  the  total  credit  available  to  the  pnblie 
is  expected.  While  Hanofaotorers'  ratio  of  loans  to  resonroea  ia 
considerably  lower  than  that  of  other  lai^  Xew  York  City  banln 
(44%  as  compared  with  an  average  of  61%),  it  does  not  neeea- 
sarily  follow  that  the  merger  would  occasion,  in  the  case  of  the 
reanlting  bank,  any  appreciably  greater  ratio  of  loans  to  assets 
than  is  now  being  extended  by  the  applicants. 

However,  some  additional  competition  in  the  market  for  very 
large  loans  may  resolt,  in  view  of  the  considerable  differeoeea 
between  the  present  (24.4  million  unsecared  loan  limitation  for 
Manofactarera  (and  $18.6  million  for  Hanover),  and  a  limit  for 
the  merged  bank  of  $43  million.  For  secured  loans,  die  merged 
bank's  limitation  would  reach  as  high  as  #107  nullion.  In  this 
connection,  it  appears  that  both  applicant  banks  now  avail  them- 
selves of  their  present  loan  limits,  as  reflected  by  a  number  of  loan 
commitments  carried  on  their  books  in  excess  of  75%  of  present 
unsecured  loan  limitations.  Such  commitments,  if  fnlly  drawn 
apon,  would  accoont  for  approximately  one-third  of  all  eonunerdal 
and  industrial  loans  of  the  applicant  banks. 

While  perhaps  not  essential  in  meeting  the  needs  of  very  lai^ 
borrowers,  the  high  loan  limits  of  the  merged  institution  would 
undoubtedly  stimulate  competition  in  the  market  for  large  loans, 
and  would  at  least  serve  the  "convenience"  of  such  borrowers. 

Small  borrowers,  particularly  those  requiring  personal  instal- 
ment loans,  would  benefit  from  the  added  convenience  of  availability 
of  this  consumer  lending  service  at  the  ofRees  presently  operated 
by  Hanover. 

Cost  of  Bank  Credit 

Xo  substantial  effect  upon  loaii  rates  iu  ajiy  category  is  expected. 
Ijoan  rates  for  the  consaraCT  loans  to  be  offered  at  the  <^ceB  now 
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being  operated  by  Hanover  would  be  the  tame  as  the  rates  prwently 
charged  by  Hanofacturem.  Such  rates  are  competitive  with  those 
charged  by  other  large  banka  offering  conanmer  loans. 

AvoSabUitjf  of  Bank  Bervieea 

Both  banls  already  provide  a  wide  range  of  banking  services. 
Nevertheless,  the  public  could  be  expected  to  benefit  throogb  the 
contemplated  expansion  of  "retail"  banking  facilities.  At  present, 
none  of  Hanover 's  Manhattan  offices  can  be  said  to  'compete  actively 
for  this  business,  although  all  these  offices  are  located  in  areas  of 
demand  for  such  services  as  special  checking  accounts,  savings 
deposit  accounts  and  consumer  loans.  While  the  public  already  is 
well  served  in  such  areas  by  offices  of  other  institutions,  the  merger 
would  undoubtedly  enhance  the  oonvenienee  of  the  public  through 
added  availability  of  retail  banking  services. 

Cott  of  Bank  Servieet 

The  applicant  banks  pay  virtually  the  same  rates  on  time 
depoeita,  except  for  90  day  to  6  month  domestic  time  deposits, 
where  Hanover's  rates  tend  to  be  higher.  The  applicants  advise 
that  the  interest  rates  currently  being  paid  by  Manufacturers 
would  be  the  same  as  the  rates  to  be  paid  by  the  merged  institution. 

The  effect  of  the  proposed  mei^cr  on  the  cost  of  trust  and  other 
miscdlaneons  services  would  be  mixed,  with  some  charges  to  go 
up,  some  down,  and  others  to  remain  at  their  present  levels.  The 
proposed  differences  in  fee  schedules  are  quite  small  in  virtually 
all  instances. 

It  is  concluded  that  the  major  advantages  of  the  proposed 
merger  to  the  public  would  result  from  higher  loan  limits,  increased 
availability  of  "retail"  banking  services,  and  some  probable 
increases  in  efficiency  of  operations,  through  operating  economies 
and  added  depth  in  technical  and  management  personnel. 

SVMMART  AND  DECISION 

Data  submitted  by  the  applicants,  and  this  Department's  inde- 
pendent study,  as  reviewed  in  the  foregoing  sections  of  this 
statement,  lead  to  these  conclusions : 

1.  The  considerations  set  forth  in  Section  10  of  the  Banking 
Law  (and  incorporated  by  reference  in  Section  601-b),  includ- 
ing the  technical  banking  factors  of  capitalization,  liquidity, 
asset  classifications,  the  premium  proposed  to  be  paid  to  the 
stockholders  of  Hanover,  management  classification  and  suc- 
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cesuoB,  aud  fitmn^iol  history,  are  either  favorable,  not  adTflrw, 
or  not  precisely  applieable. 

2.  The  proposed  merger  would  not  expand  the  sise  or  extent 
of  the  resulting  institution  beyond  limits  consistent  with 
adequate  or  sound  banking  and  the  preservation  thereof. 

3.  The  proposed  merger  would  not  result  in  a  concentration  of 
assets  beyond  limits  consistent  with  effective  competition. 

4.  The  proposed  merger  would  not  result  in  such  a  lessening  of 
competition  as  to  be  injurious  to  the  interests  of  the  public, 
nor  in  such  a  lessening  of  competition  as  to  tend  toward 
monopoly. 

5.  The  public  interest  would  not  be  injured  by  the  merger,  and 
the  needa  and  convenience  of  the  public  would  be  served  to 
some  extent  thereby. 

Accordingly,  I  approve  the  proposed  merger  of  The  Hanover 
Bank  into  Manufacturers  Trust  Company,  and  recommend  to  the 
Banking  Board  that  it  approve  the  operation  and  maintenance  by 
Manufacturers  Hanover  Trust  Company  of  the  presently  authorized 
domestic  and  foreign  offices  of  The  Hanover  Bank. 
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The  Chaibhan.  Tomorrow  we  will  have  our  meeting  at  10  o'clock. 
There  are  two  witnesses  favoring  the  bill  whose  statements  I  under- 
stand will  be  brief.  Then  we  wiU  have  three  or  perhaps  four  witnesses 
in  opposition  to  the  bill,  and  I  want  to  give  them  all  the  time  that 
thev  may  need  for  the  full  presentation  of  their  opposition. 

To  that  end  I  have  securad  pemuBsion  for  us  to  stay  in  session  all 
day  if  necessary,  and  we  are  not  going  to  pull  any  10-minute  rule  or 
any  other  kind  of  rule  on  the  opposition  to  tids  bill.  They  are 
entitled  to  have  their  views  considered,  and  I  am  going  to  see  that 
they  are  recognized  and  have  a  full  opportunity  to  present  their 
views. 

Thank  you  again,  Mr.  Clark. 

We  will  stand  in  recess  until  10  o'clock  tomorrow. 

(Whereupon,  at  12:08  p.m.,  the  subcommittee  recessed,  to  re- 
convene at  10  s.m.,  Friday,  May  21,  1965.) 
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VBDAT,  KAT  81,  1066 

U.S.   SlNATB, 
OoiaaTTBB  ON  BaNKINO  AlTD   CUBBSNCT, 

SuBComciTm  on  Financial  Institutionb, 

Waahmgton,  B.C. 
The  nibooiDmittee  met  at  10  a.in.,  in  room  5302,  New  Senate  Office 
Building,  Senator  A.  'Willis  Robertson  (chaimum  of  the  subconmiittee) 


Preeent:  Senators  Robertson,  Doudas,  Froxmire,  and  Bennett. 

The  Chaibhan.  The  committee  mil  please  come  to  order. 

We  have  a  full  schedule  for  today  and  we  have  some  veir  fine  and 
outBtanding  witoeases.  We  hope  to  have  an  opportunity  to  hear 
them  all  baoie  the  end  of  the  day. 

If  the  committee  queetioning  carries  on  beyond  the  time  the  Senate 
goes  into  seBsion,  we  can  continue  this  afteraoon,  because  no  very 
miportant  matters  are  brfore  us  on  the  floor,  so  I  understand  they 
will  let  us  continue  these  hearings. 

Our  first  witness  is  the  superintendent  of  banking  from  a  very  great 
State— Cafifomia.  It  maybe  doesn't  have  quite  the  population  of 
New  Tork,  but  Loa  Angeles  is  pushing  for  firat  place  on  the  basis  of 
population. 

Certainly  the  people  of  the  Golden  State  can  point  with  pride  to 
San  Francisco,  where  they  have  the  biggest  bank  in  the  worid  and 
that  means  it  is  jdenty  big. 

So  naturally  it  is  a  great  pleasure  and  honor  for  us  to  have  with  us 
the  superintendent  <^  banks  of  the  State  of  California,  the  Honorable 
John  A.  O'Kane, 

STATEiaXT  OF  lOHH  A.  O'EAXE,  SUFERTHTENDENT  OF  BANKS, 
STATE  OF  GALIFORHU 

The  Chairman.  Mr,  O'Kane,  does  that  mean  your  ancestors  came 
from  Irdud? 

Mr.  O'Kani.  It  certainly  does. 

The  Chaikhah.  Well,  that  is  another  great  area.  I  am  verr  fond 
of  mv  Irish  friends.  I  was  privileged  to  visit  there  for  a  little  while 
last  fill,  and  I  never  got  a  better  reception  anywhere  in  Europe,  and 
I  never  got  better  food. 

I  intended  to  go  over  there  for  the  meeting  of  the  Interpariia- 
mentaiy  Union  2  weeks  ago,  but  this  more  or  less  futile  debate  on  the 
voting  bill  kept  me  heie.  I  couldn't  change  it,  but  I  was  afraid  to  be 
sway.  At  least  if  we  weie  going  to  have  18  or  20  votee,  I  had 
to  be  1  of  them.  So  I  didn't  get  over  there,  but  I  am  going  again 
MHnetime,  because  they  are  great  people. 
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We  ore  happy  to  have  tou,  sir,  and  would  you  please  fat  down  and 
tell  uB  what  you  think  of  tois  l^islation,  the  proposed  bill. 

Mr.  O'Kane.  I  shall  be  pleased  to  do  so,  Senator. 

Mr.  Chairman,  I  appreraate  the  opportunity  you  have  afforded  me 
to  comment  on  yoiir  proposed  bill.  It  is  an  opportunity  for  me  to 
make  clear  to  toe  Congress  my  interest,  as  the  California  superin- 
tendent of  banks,  in  a  vitally  needed  claiification  of  the  Bank  Mei^er 
Act  of  1960. 

As  you  know,  the  establishment,  branchii^,  acquiution,  merging, 
and  other  consolidating  of  California  State  banks  is  subject  to  my 
approval  and,  in  the  area  of  acquisitions,  to  the  approval  of  the  Board 
01  Governors  of  the  Federal  Reserve  System  in  the  case  of  State 
member  banks  and  the  Federal  Deposit  durance  Corporation  in  the 
case  of  State  nonmember  banks. 

Both  of  these  Federal  agencies  are  called  upon  to  review  my 
approvals  of  such  acquisitions  within  the  terms  of  the  Bank  Merger 
Act  and  the  criteria  of  that  act  are  substantially  those  on  the  basiB 
of  which  I  erant  or  withhold  those  approvals. 

It  is  vital  to  me,  as  it  is  to  the  Federal  agendee,  that  auch  acqui- 
sitions are  supported  by  my  findings  as  to — 

(1)  The  history  and  condition  of  the  banks  involved; 

(2)  The  adequacy  of  any  proposed  capital  8tnictw%; 

(3)  The  future  earnings  prospect  of  the  resulting  bank; 

(4)  The  character  of  its  management;  and,  more  particulariy. 

(5)  The  convenience  and  needs  of  the  community  to  be  served 
by  that  bank. 

Last,  but  by  no  means  least,  I  am  called  upon  to  determine  the 
effect  of  such  acquisitions  on  competition  among  the  banks  in  my 
Jurisdiction  and  among  others  operating  within  the  State  of  California. 
mcludine;,  as  the  Bank  Merger  Act  enjoins,  any  tendency  towara 
monopofy  in  that  industry  which  the  acquisition  might  promote. 

Even  in  the  absence  of  specific  statutory  standaras  to  that  effect, 
the  veto  of  the  Federal  r^ulatory  agencies  on  any  State  approval, 
based  on  these  criteria,  demands  then-  full  appfication  at  t£e  State 
levd. 

It  is  probable  that  my  interest  in  this  area  is  more  acute  than  in  the 
case  of  other  State  superintendents  by  reason  of  the  fact  that  Cali- 
fornia is  the  primary  orauch-bankiug  State. 

Its  history  and  present  status  reflect  the  longstanding  policy  of  the 
State  to  permit  statewide  branching,  until  today  the  California  banking 
industry  is  composed  of  hundreds  of  banks  of  all  sizes  and  character, 
from  the  largest  bank  in  the  world  with  branches  in  every  county  in 
the  State  down  to  the  smallest  and  newest  imit  bank. 

The  Chairman.  Does  the  Bank  of  America  have  500  branchesT 

Mr.  O'Kane.  Over  870. 

The  Chairuan.  Thank  you. 

Mr.  O'Kane.  Probably  nowhere  else  in  the  country  are  individual 
communities  so  well  served  by  so  many  and  so  varied  banking  offices 
and  ttds  result  has  been  accomplished  not  only  by  our  branch  banking 
policy  but  by  a  long  series  of  bank  acquisitions  which,  on  the  whole, 
have  contributed  to  the  health  of  the  banking  community  and  to  its 
highly  competitive  nature. 

You  may  conclude  from  this  that  I  for  one  do  not  r^ard  bank 
mergers  as  evil  per  se.     Indeed,  there  have  been  many  mergers  in  our 
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State  which,  historr  will  show,  havfi  made  a  Bienificont  contribution 
to  competition — and  not  at  the  expense  of  small  banks,  medimn  banks, 
new  banks,  or  banks  of  particular  financial  interest  or  emphases. 

In  my  relatively  short  tenure  as  superintendent,  and  I  have  been 
superintendent  now  for  3  years,  I  have  been  called  upon  to  pass  upon 
bank  mergers  and  will  undoubtedly  do  so  again.  That  beln^  so,  I 
iiave  a  primary  interest  in  the  certainty  of  the  Federal  law  in  this  area. 
It  is  not  mwely  from  my  own  standpoint  nor  from  the  standpoint  of 
th.e  State  banks  which  I  regulate,  but  also  from  the  standpoint  of  the 
banking  industry  at  large  which  is  so  vital  to  the  economy  of  Cali- 
foxiiia,  that  I  am  interested  in  certainly  in  this  area. 

It  b,  in  my  judgment,  a  distinct  disservice  to  the  industry  to  require 
th.e  exhaustion  of  a  long  road  of  administrative  and  regulatory  approval 
of  a  particulaf  merger  only  to  find,  after  such  approval  has  been  given, 
that  the  acquisition  is  subject  to  attack  by  another  branch  of  the 
Fedovl  Qovemment  either  before  the  merger  can  be  made  effective 
or  thereafter. 

And  on  this  last  point  I  feel  that  blithe  references  to  "unwinding" 
&  bank  merger — by  divestiture  of  assets  or  otherwise — are  indeed 
naive.  A  bank  merger  is  not  an  industrial  acquisition  of  a  plant  or 
of  Btock  which  can  be  merely  sold  off  if  found  to  be  illegal. 

The  so>called  unwinding  of  a  bank  mei^er,  with  the  disposition  of 
Accounts  acquired  subsequent  to  merger,  tne  challenge  of  State  court 
fiduciary  appointments,  the  rewriting  of  debenture  obligations  under- 
Uken  subsequent  to  meis;er  and  the  rights  of  postmerger  stockholders, 
involTfls  problems  the  solutions  to  which  are  most  difficult. 

On  the  other  hand,  if  the  regidatory  agencies  have  the  final  author- 
ity, the  validity  of  the  merger  will  be  finally  determined  before  it 
actually  takes  place. 

As  if  these  uncertainties  were  not  enough,  I  may  someday  be  caUed 
upon  to  charter  a  State  bank  made  from  the  shattered  remnants  of  a 
mo^fld  bank. 

It  is  either  the  Comptroller  of  the  Currency  or  I  who  must  do  this 
and  the  problems  that  would  be  presented  to  us  would  be  staggering. 
No  doubt  thev  could  be  overcome  but  you  will  pardon  me  for  mquir- 
ing  whetiin'  tn^  are  necessary. 

Moreover,  I  find  it  beyond  understanding  why  the  banking  industry, 
one  of  the  most  highly  reflated  in  American  business  lue,  cannot 
and  should  not  be  reflated  in  this  matter  of  acquisitions  by  the 


same  agaiats  which  control  other  of  its  activities  just  as  important 
as,  and  in  manr  cases  more  so  than,  acquisitions.  Certainly  the 
establisbment  of'^a  new  bank  may  be  of  equal  banking  and  economic 


^nificance,  and  frai^ht  with  more  uncertainty,  than  is  the  merger 
oi  two  banks,  the  history  and  operations  of  which  can  be  spread  on 
the  record  before  the  r^ulatory  agency. 

Finally,  I  find  it  difficult  to  see  why  the  matter  of  competition, 
among  all  factois  to  be  considered  in  an  acquisition,  has  oeen  so 
elevated  that  it  alone  may  be  the  determining  factor  throiwh  the 
cocercise  of  separate  jurisdiction  by  a  separate  arm  of  the  Federal 
Government.  Certainly  the  antitrust  policy  expressed  in  the  State 
and  National  laws  is  of  importance  and  the  furtherance  of  that  policy 
u  a  continuing  objective  of  business  regulation  in  the  State  of  Cali- 
fornia. But  what  of  the  other  factors?  Why  are  not  our  findings  as 
to  tht  adequacy  of  the  capital  structure  of  the  resulting  bank  or  the 
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character  of  its  management  subject  to  collateral  attach  by  other, 
separate  agencies?  One  can  hardly  avoid  the  implication  that  howeTer 
competent  we  may  be  in  passing  npon  the  80-<^ed  banking  facton, 
we  are  not  to  be  tnistea  with  the  preservation  of  competition  in 
banking  even  though  we  know  that  competition  is  the  lifeblood  of  the 
industry  we  r^ulate. 

My  office  is  now  formally  involved  in  a  bank  merger  now  under 
attack  in  California,  that  of  the  Crocker-Citizens  National  Bank,  the 
trial  of  which  is  scheduled  in  the  U.S.  District  Court  in  San  Francisco 
beginning  June  1.  The  merger  of  Citizens  National  Bank  of  Los 
Angeles  mto  Crocker-An^o  National  Bank  of  San  Francisco  on 
November  1,  1963,  was,  of  course,  outside  of  my  jurisdiction.  I 
nevertheless  bad  a  real  interest  in  that  merger  because  of  the  position 
of  those  banks  in  the  banking  industry  and  economy  in  California  and 
because  of  the  effects  which  that  merger  might  have  had  on  the  banks 
within  my  jurisdiction.  That  interest  was  made  more  formal  when 
the  Comptroller  of  the  Currency  solicited  mv  opinion  on  the  proposed 
merger  and  supplied  me  with  a  copy  of  the  oank's  application  for  his 
approval  to  merge.  I  reviewed  that  application  and,  in  the  light  of 
my  investigation  and  experience  and  with  particular  reference  to  the 
alisence  of  any  anticompetitive  effects  which  the  merger  might  pro- 
duce, I  recommended  to  the  Comptroller  that  he  approve  the  appli- 
cation.    The  report  which  I  submitted  to  him  reads  as  follows: 

In  my  opinion,  the  merger  of  these  two  nonoompeting  banke  into  one  statewide 
b&nkins  institution,  will  place  the  resulting  bank  in  a  better  position  to  fumUi 
more  effective  competition  on  a  statewide  uieiB,  thus  serv^g  the  best  intereata  of 
the  citizens  of  California.  The  combined  institutions,  without  lesBening  cxHopatl- 
tion,  would  serve  the  convenience,  needs  and  welfare  of  the  communities  of  the 
entire  8tat«. 

The  proposed  merger,  in  my  opinion,  would  be  in  accordance  with  principles  of 
adequate  and  sound  baiiking  and  in  the  public  interest.  Accordingly,  it  is  my 
recommendation  that  you  approve  the  application. 

The  Comptroller  of  the  Currency,  pursuant  to  the  terms  of  the 
Bank  Mei^r  Act,  solicited  the  advisory  opinions  of  the  Federal 
Deposit  Insurance  Corporation,  the  Board  of  Governors  of  the  Federal 
Reserve  System,  and  the  Attorney  General  of  the  United  States. 
The  FDIC,  its  Board  of  Directors  being  unable  to  agree,  filed  no 
opinion  with  the  Comptroller;  the  opinion  of  the  Federal  Reserve 
Board  was,  by  and  large,  favorable.  Only  the  Department  of  Justice 
took  a  contrary  position. 

The  Comj)troller  of  the  Currency  held  an  extended  public  hearing 
on  the  application;  in  a  lengthy  opinion  set  forth  in  detail  his  findings 
with  reference  to  all  of  the  factors  involved  in  the  merger — the  banking 
factors  as  well  as  that  of  competition — and  approved  the  merger 
which  became  effective,  as  I  have  said,  on  Novemoer  1,  1963.  Prior 
to  that  date,  in  October  of  1963,  the  Department  of  Justice  filed 
suit  attacking  the  merger  and  requesting  a  special,  tbre&-judge 
district  court  to  issue  a  preliminar^v  injunction  against  its  consumma- 
tion. After  hearing,  the  court  demed  tne  injunction  motion  and  issued 
a  unanimous  opinion  to  the  effect  tliat  the  Government  liad  failed  to 
present  even  a  prima  facie  showing  that  the  proposed  merger  would 
constitute  an  inhibition  of  actual  or  potential  competition  in  com- 
mercial banking  in  any  relevant  market.     (See  p.  446.) 

In  effect,  what  we  had  bere  were  determinations,  unofficial  on  my 
part  but  official  on  the  part  of  the  Comptroller  of  tlie  Currency  and 
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the  U.S.  district  court,  that  the  merger  was  in  the  public  interest. 
Sinoe  that  time,  I  have  observed  the  justification  of  those  findings. 
Not  only  has  the  merger  provided  the  business  community  of  the 
State  and  Nation,  and  the  government  of  CaUfomia  itself,  with  an 
tdditional  source  of  banking  services  by  a  bank  with  facilities  in  both 
iDajor  population  centers  of  the  State — in  real  competition  with  the 
three  baiUES  wt^ch,  ^rior  to  that  merger,  were  the  only  banks  with 
luch  fadlities — but  m  nowise  has  the  merger  had  a  deleterious  effect 
Dpon  the  banking  structure  of  the  State.  The  merged  institution  is 
•n  additional  mmium  through  which  the  financial  resources  of  the 
State  can  be  fimneled  to  areas  of  need — a  matter  of  primary  impor- 
tance to  California  which,  unlike  eastern  areas,  ia  a  capital  deficit 
leKion.  At  the  same  time,  there  has  been  no  inhibiting  of  the  eetab- 
fisfament  of  new  banks  nor  of  the  growth  of  smaller  banks,  ather 
local  or  regional. 

In  my  judgment,  this  merger  has  so  proved  itself  to  be  in  the  public 

iatenst  that,  even  assuming  it  to  have  anticompetitive  effects  in 

ifce  wake,  they  have  been  so  far  outweighed  by  the  benefits  to  the 

State  economy  that  the  approval  of  the  meiger  is  completelv  justified. 

It  should  also  be  noted  that  not  only  does  this  merger  provide  effective 

competition  witb  the  other  three  statewide  banks  but  that,  should  it 

be  rescinded,  the  exclusive  access  of  those  three  banks  to  banldne 

customers — either  in  Califorma  or  elsewhere,  who  desire  to  deu 

only  with  a  bank  with  statewide  facilities — would  be  preserved  for 

*11  time  to  thoee  three  banks,  including  the  United  Califomis  Bank 

^nd  the  First  Western  Bank  whose  present  positions  with  statewide 

lacUitiea  were  created  by  a  consent  decree  approved  by  the  Department 

of  JuaUce.   As  I  will  later  state,  any  new  banking  system  with  facilitiee 

Ui  both  the  San  Francisco  and  Los  Angeles  metropolitan  areas  cannot 

pracUcally,  within  the  foreseeable  future,  be  established  by  means  of 

00  novo  branching.    No  statewide  system  in  CaUfomia  has  ever  been 

■tablished  other  than  bv  the  process  of  bank  acquisitions.    In  short, 

it  is  more  than  probable  that  if  Crocker-Citizens  is  destroyed,  no 

other  statewide  banking  system  will  ever  be  created  in  Cahfomia — a 

nsult  far  more  undesirable  than  any  possible  anticompetitive  effects 

of  the  Crocker-Citizens  merger. 

Despite  all  these  considerations,  the  Department  of  Justice  persists 
in  Kaserting  the  merger  to  have  been,  and  to  be,  in  violation  of  the 
juititrust  laws  of  the  United  States.  The  Department  apparently 
is  not  impressed  with  my  finding,  and  that  of  the  Comptroller  of  the 
Currency,  that  the  participating  banks  were  not  to  any  substantial 
degree  competing  with  each  otner  and  that  therefore  their  merger 
could  not  inhibit  actual  competition.  The  Crovemment  theory  on 
this  score  appeam  to  be  that  there  is  a  statewide  market  for  banking 
services  in  which  the  mei^ng  of  these  banks  constitutes  an  undue 
concentration.  I  am  not  aware  that  our  entire  State  con.'^titutes  a 
banking  market  in  which,  of  necessity,  every  bank  competes  with 
every  other  bank  and  to  which  every  banking  customer  in  the  State 
could  turn  for  alternate  sources  of  banking  services.  I  consider  a 
banking  market  in  which  the  legality  of  a  mei^er  should  be  tested 
to  consist  of  either  the  typical  local  service  area  of  a  banking  office 
on  the  one  hand  or  a  maritet  which  Is  national  in  scope  on  the  other. 
In  a  nutshell,  I  do  not  think  that  any  banking  customer  in  tiie  State 
of  California  would   have   regarded   Crocker-Anglo    and    Citizens 
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NatioDftl  US  alternate  sources  of  bank  credit  or  other  banking  services 
unless  that  customer  had,  at  the  same  time,  the  opportuiuty  of 
securing  such  bankii^  services  outside  the  State  of  California. 

So  unrealistic  is  this  approach  that  I  understand  the  Oovemment 
is  nov  grounding  its  attack  upon  the  theory  that,  in  absence  of  the 
merger,  Crocker-Anglo  and  Citizens,  sometime  in  the  vt^ue  future, 
would  have  branched  into  each  other's  territory.  This  contention 
with  respect  to  potential  competition,  in  my  opinion,  iniorea  the 
history  of  those  banks  and  the  realities  of  CEilifornia  bannng.  The 
potential  competition  point  was  thoroughly  reviewed  and  disposed  of 
by  the  Comptroller  of  the  Currency  and  was  considered  by  the 
district  court  in  its  hearing  on  the  preliminary  injunction.  From 
my  point  of  view,  even  if  there  is  an^  substance  to  the  argument,  it  is 
essential  that  the  State  of  Califorma  have  the  immediate  benefit  of 
new  competition  among  statewide  banks  and  not  be  required  to  wait 
for  such  competition  to  be  introduced  by  branching— a  process  which 
may  take  from  10  to  20  years  to  produce  that  kind  of  valuable  com- 
petition in  our  banking  industry. 

More  important,  the  position  of  the  Department  of  Justice  here 
represents  a  basic  conflict  of  policy  regarding  the  establishment  of 
new  banks  and  new  branches  by  existing  banks  with  the  policy  of  the 
Slate  and  Federal  regulatory  authorities.  Apparently  it  is  the  view 
of  the  Department  of  Justice  that  another  statewide  system,  or 
systems,  should  have  been  created  by  these  two  banks  by  the  establiBh- 
ment  of  new  branches.  This  policy,  however,  runs  contrary  to  the 
desires  of  both  State  and  Federal  supervisory  authorities  to  en- 
courage the  establishment  of  new  banks  and  new  branches  in  appro- 
priate areas.  Thus,  101  new  banks  were  established  in  Califorma 
between  January  1, 1960,  and  December  15,  1964,  and  the  Comptroller 
of  the  Currency  in  his  decision  on  the  mei^er  of  Crocker-Anglo  and 
Citizens  stated  that  "it  would  seriously  overbank"  the  area  to  grant 
Crocker-Anglo  the  permits  necessary  to  establish  a  statewide  system. 

There  are  also  other  areas  of  conflict  or  differences  of  opinion  be 
tween  the  Department  of  Justice  and  the  supervisory  authorities. 
The  Department  of  Justice  does  not  recognize  basic  changes  in  bank- 
ing markets  which  have  occurred  since  World  War  II.  In  that  re- 
gf^,  the  Governor  of  the  State  of  California,  Governor  Brown,  ap- 
pointed a  banking  study  committee,  of  which  the  chairman  was  Allan 
Sproul  and  of  which  I  was  a  member.  In  that  report,  dated  January 
26,  1965,  we  stated  (pp.  22-23): 

It  iB  in  the  area  of  competition  between  banks  and  other  flnaoeia]  Intermedi- 
ariea,  however,  that  we  see  the  greatest  need  for  a  reexamination  of  public  policj 
&nd  l^al  interpretBtioiis  of  pubhc  policy.  Id  pasBioB  upon  these  matters,  ttie 
regulatory  authorities  appear  to  have  considered,  and  in  some  caaee  the  courti 
have  HO  ruled,  that  banking  is  a  uniijue  line  of  commerce  and  does  not  share 
essential  features  with  other  financial  institutions,  and  that  the  relevant  market 
of  banks  in  some  restricted  geographical  or  trading  area  within  which  ■  eoncen- 
tration  of  power  leading  to  a  lessening  of  competition  can  be  isolated  by  BBSem- 
bling  figures  of  bank  depoeits  and  bank  loans. 

The  fact  of  the  matter  is  that,  while  banks  do  have  the  unique  characteriaties 
of  providing  the  community  with  a  payment!)  medium,  they  are  no  longer  en- 
gaged in  a  unique  line  of  commerce.  Banks  and  other  tinancial  intermediaries 
are  enmeshed  in  multiple,  direct,  and  tierce  competition.  Savings  and  loan 
associationii,  savings  banks  (in  some  arcan),  financial  companies,  life  insurance 
companies,  pension  funds,  and  even  corporate  treasurers  are  all  actively  engaged 
in  some  part  or  parts  of  thi-  line  of  commerce  inhabited  by  banks.  And 
the  relevant  market  is  a  misnomer — the  areas  in  which  banks  and  other  financial 
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B  may  compete  for  buBinees  varies  from  place  to  place  and  cuatomer 

to  eurtomo'.  It  may  range  from  a  neighborhood  business  diatrict,  a  town  or 
cttf,  or  a  oount7  or  regional  area,  to  the  entire  State  or  Nation — and  beyond 
ov  Dtticnal  borden,  thwe  ia  competition  among  banks  and  with  foreign  institu- 
tton. 

If  what  public  policy  demandB  is  the  prevention  of  "tendeDcies  toward  mooop- 

el^'and  protection  against  a  "lessening  of  competition,"  we  shaJl  need  a  revision 

w  bw,  a  change  In  enforcement  attitudea,  and  a  reexamination  of  supervisory 

tiilb^   Theae  actions  will  recognise  that  we  are  moving  away  from  a  fragmented 

oanuag  syatem  made  up  of  thousands  of  individual  unit  banks  restricted  in  their 

operations  to  small  geographical  areas  (and,  perhaps,  in  some  instances,  exercising 

"■otK^MjUatic  powers  in  those  areas),  and  that  we  are  no  longer  dealing  with  a 

tWAUog  qrstem,  the  unique  characteristics  of  which  preserve  it  from  tne  most 

vigorous  competition  of  other  financial  institutions.    If  the  essence  of  competition 

(tnat  is.  a  choice  of  alternatives  for  the  purchasers  of  a  service}  is  to  be  preserved 

>n<l  if  the  banking  business  is  to  be  able  to  adapt  its  structure  and  its  performance 

to   the  requirements  of  a  growing  and  changing  economv  and  to  maintain  the 

necenary   strength  in  competition  with   other  financial  intermediaries,    these 

outworn  concepts  of  the  nature  of  our  economv,  and  of  its  financial  institutions, 

*U1  have  to  be  brought  into  conformity  with  the  Ka\  world. 

The  Department  of  Justice  does  not,  however,  accept  this  view  of 
financial  markets. 

Wy  interest  in  the  Crocker-Citizens  merger  and  its  litigation  has 
be«n  fmther  evidenced  by  my  request  to  the  Department  of  Justice 
for  its  consent  to  the  State's  intervention  in  this  suit.  We  have 
prepared  and  intend  to  file  a  brief  amicus  curiae  in  the  matter  despite 
^e  fact  that  my  request  for  the  Department's  consent  has  not  been 
&cted  upon. 

In  suDunary,  I  believe  that  your  bill.  Senator  Robertson,  should 
**^  passed  for  the  following  reasons: 

1.  As  set  forth  in  the  Bank  Mei^er  Act,  the  competitive  effect  is 
only  one  of  several  factors  which  must  be  considered  m  bank  mei^ers. 
Pennitting  an  independent  attack  on  mergers  by  the  Department  of 
Justice  overemphasizes  the  competitive  factor. 

2.  State  and  Federal  banking  authorities  control  the  chartering  of 
lew  banks  and  new  branches.  These  activities  have  as  much,  or 
llore,  influence  on  banking  markets  and  the  extension  of  banking 
services  as  do  mergers  and  all  are  interrelated.  It  seems  only  reason- 
able, therefore,  that  the  authorities  which  are  experienced  and  accus- 
tomed to  dealmg  with  a  large  part  of  the  problem  should  have  the 
final  responsibility  for  the  entire  picture. 

3.  Leaving  only  the  competitive  aspects  of  selected  bank  mergers 
to  be  bandied  on  a  case-by-case  basis  in  the  courts  is  inconsistent 
^^th  the  development  of  a  sound  banking  structure,  particularly 
^"bere  policies  of  the  Department  of  Justice  do  not  coincide  with  those 
of  the  regulatory  authorities. 

4.  It  appears  arbitrary  and  capricious  to  require  banks  to  process 
**ierger9  firet  through  one  branch  of  the  Government  and  then  another, 
'^''ith  the  possibility  of  different  results. 

5.  Final  and  prompt  determination  of  the  validity  of  bank  mergers 
**J  r^utatoiy  agencies  eliminates  problems  raised  by  divestiture 
l>roceedings. 

.  The  touchstone  here,  it  seems  to  me,  is  the  public  interest  and  how 
>-t.  best  may  be  served.  In  my  judgment,  the  1960  intent  of  Congress, 
*«  I  read  it,  was  that  the  public  interest  would  be  best  served  by  the 
Considered  and  knowledgeable  action  of  the  regulatory  agencies  best 
equipped  to  pass  on  these  matters.  That  intent  can  be  clarified  and 
TWBtaUished  by  the  bill  now  before  your  committee. 
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The  Chaibhan.  Mr.  O'Eane,  after  listening  to  your  Btatament, 
which  ia  based  not  on  what  somebody  has  written  in  a  book,  not  oa 
some  scheme  that  you  dreamed  up  on  a  vacation  sometime  whm 
you  didn't  have  many  other  things  on  your  mind,  but  based  on 
day-after-day  contact  with  170  State  and  National  banks  in  a  great 
State,  I  can't  understand  why  your  distinguished  banking  coIle^iuB 
from  the  great  State  of  Caluomia  who  have  heard  your  statement 
don't  just  stand  up  and  say  to  me  "Frankly,  we  lud  intended  to 
oppose  yoiu"  bill,  but  after  hearing  O'Eane,  we  will  have  to  admit  he 
was  right." 

Mr,  O'Kank.  Thank  you,  Senator. 

The  Chairman.  Mr.  O'Eane,  do  you  favor  competition  in  bankingT 

Mr.  O'Eanb.  I  certainly  do. 

The  Chaibman.  From  the  viewpoint  of  the  communityT 

Mr.  O'Eanb.  Yes,  I  do. 

The  Chairman.  And  business  borrowers? 

Mr.  O'Eanb.  That  is  correct. 

The  Chairman.  And  personal  borrowers? 

Mr.  O'Eanb.   Yes,  sir. 

The  Chairman.  And  depositors? 

Mr.  O'Eanb.  Yes. 

The  Chairman.  And  bank  employees? 

Mr.  O'Eanb,  Yes,  sir. 

The  Chairman.  And  bank  stockholders? 

Mr.  O'Eane.  Yes,  su-. 

The  Chairman.  All  right.  Now,  if  two  State  banks  in  California 
wanted  to  merge,  would  you  look  into  all  of  those  factors  before  you 
gave  them  your  approval? 

Mr,  O'Eane,  We  would  look  at,  the  entire  picture.  We  would  take 
the  banking  factors  and  we  would  examine  the  competitive  factors  and 
then  we  would  wrap  up  the  entire  package,  either  with  an  approval 
or  a  denial  in  the  public  interest. 

The  Chairman.  And  being  opposed  to  monopoly,  if  you  thought 
the  merger  would  create  a  monopoly,  and  be  against  the  interests  of 
these  various  groups  I  mentioned,  you  would  turn  it  down? 

Mr.  O'Eane.  The  application  would  be  denied  forthwith. 

The  Chairman,  And  if  you  denied  it,  that  would  be  the  end  of  it? 

Mr,  O'Eanb.  Thb  is  correct. 

The  Chairman.  But  if  you  approved  it,  and  they  were  member 
banks,  then  they  would  go  up  to  another  fine  group  known  as  the 
Federal  Reserve  Board? 

Mr.  O'Eane.  I  have  a  great  deal  of  respect  for  the  Federal  Reserve 
Board. 

The  Chairman.  And  so  do  I.  I  never  heard  of  any  member  of 
that  Board  being  accused  of  favoring  monopoly. 

Mr,  O'Eanb,  Neither  have  I, 

The  Chairman.  Then  I  understand  you  say  that  after  we  have 

Kne  through  this  long,  tedious  road  of  securing  approval  at  the  State 
rd.  and  the  nations  level,  you  think  it  ought  to  end  there? 
Mr.  O'Eane.  I  definitely  think  that  way.  Senator.     I  think  we 
should  have  this  confusion  and  chaos  removed  from  this  area. 

The  Chairman.  You  may  not  know  it,  but  I  entered  State  politics 
in  1912,  as  a  del^ste  to  a  State  convention  for  Woodrow  Wilson. 
Wdl,  there  were  two  things  about  Woodrow  Wilson  that  I  greatly 


,y  Google 


AMEND   THE    BANK   MERQEB   ACT   OF    19S0  135 

admired.  One  of  them  was  he  was  against  monopolr  io  big  business, 
and  was  determined  to  pass  antimonopoly  laws,  which  included  the 
Federal  Reserve  Act,  ao  that  the  New  York  Danks — with  all  due 
deference  to  New  York — couldn't  break  the  back  of  the  rest  of  the 
country  from  a  financial  standpoint. 

You  remember  the  big  banks  went  up  one  side  and  down  the  other 
on  that  act,  because  they  had  a  monopoly  and  they  didn't  want  to 
give  it  up. 

The  next  thing  I  liked  about  Woodrow  Wilson  was  he  wanted  to 
meerre  the  private  enterprise  system  and  he  said: 

I  don't  wuit  a  atnug  lot  of  experts  to  be  eittrng  down  behind  closed  doors  in 
Wuhington  and  playing  providence  to  me. 

^ell,  I  feel  the  same  way  about  it.  Let's  break  up  monopoly 
OD  one  hand,  but  let's  have  private  enterprise  on  the  other  hand. 

So,  one  of  the  first  problems  in  monopoly  that  got  me — I  was  known 
as  a  red-hot  sort  of  liberal  in  those  days — a  friend  of  mine  had  a  little 
iron  business  in  Roanoke,  Va.,  just  50  miles  away,  and  he  made  cul- 
verts and  bridges. 

"We  didn't  have  very  many  road  laws  in  those  days — incidentally, 
I  sponsored  a  road  act  in  Vii^inia  in  1920,  under  which  the  first  State 
highway  was  buUt,  1920. 

United  States  Steel  Corp.  tried  to  buy  my  friend  out  and  he  said, 
"Wo,  I  am  doing  too  well,  I  am  not  going  to  sell."  So,  what  did  they 
do?  They  came  in  there  and  they  undersold  him  untp  they  put  him 
into  banlmiptcy,  deliberately  undersold  him  in  the  entire  area  he 
served  and  put  him  out  of  business.  Then  they  bought  that  little 
company  and  put  the  prices  up  again. 

>iow  that  is  what  I  call  monopoly  pressure.  That  is  very  bad  and 
I  am  very  much  opposed  to  it. 

We  had  a  witness  here  yesterday  that  said  one  of  your  California 
banks  competed  in  New  York.  la  that  true?  Now,  we  recognize 
the  Bank  of  America  competes  in  New  York. 

Mr.  O'Kane.  Not  only  the  Bank  of  America,  that  is  a  national 
bank,  but  I  will  put  in  a  plug  for  my  State  banks;  First  Western 
&ank  and  United  California  Bank,  which  are  r^iUated  by  me,  both 
Compete  in  the  New  York  market. 

The  Chairman.  There  is  a  great  bank  in  Chicago.  Chicago  is  not 
&s  big  as  New  York  or  Los  Angeles,  but  they  have  a  bfmk  called  the 
^irst  National  there.  I  have  seen  ads  that  say  they  make  loans  in 
California.     la  that  right? 

Mr.  O'Kanb.  That  would  be  correct. 
The  Chaibhan.  Do  they  compete  out  there? 
Mr.  O'Kank.  They  do;  yes,  Senator,  and  this  is  fierce  competition. 
The  Chairman.  A  few  years  ago  we  had  before  this  committee  a 
^*itJcism  of  an  RFC  loan  for  a  man  named  Henry  Kaiser.     They 
^oaned  him  money  to  start  a  steel  plant  at  a  place  called  Fontana. 
It  Was  a  pleasing  name  but  frankly  I  had  never  heard  of  it  before. 
But  I  beheve  that  is  not  too  far  from  the  great  metropolis  of  Los 
Angeled. 
Mr.  O'Kanb.  That  is  correct. 

The  Chairman.  And  they  said  it  is  going  to  coat  you  $2  and  S3  a 
ton  more  to  manufacture  steel  at  Fontana  than  it  does  at  Pittsburgh. 
You  are  in  a  higher  labor  area  and  you  are  far  from  some  of  the  major 
sonrces  of  raw  material. 
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He  said  that  is  all  ri^bt,  but  it  will  cost  United  States  Steel  aod 
Bethlehem  so  much  freight  to  ship  their  steel  from  Pittsburgh  t^at 
I  can  compete. 

He  did  compete^  didn't  he? 

Mr.  O'Kanb.  He  certainly  did. 

The  Crairhan.  And  Fontana  now  is  a  goine  concern,  thanks  to 
the  RFC  loan,  and  they  are  competing  now  wiu  the  giants,  which  I 
said  at  one  time  put  a  little  steel  company  out  of  business  near  my 
hometown,  which  really  came  close  to  me. 

How  much  does  it  cost  the  Bank  of  America  to  ship  a  millioD-dolIar 
loan  to  New  York  City? 

Mr.  O'Kane.  Well,  I  think  it  would  cost  the  amount  of  the  wire 
transfer  of  the  funds  to  the  Federal  Keserve  and  in  this  respect  I  think 
it  is  for  free,  as  part  of  the  service. 

The  Cbairhan.  They  could  do  it  with  a  5-cent  postage  stamp; 
couldn't  they? 

Mr.  O'Kanb.  That  is  so.  They  can  do  it  faster  than  that.  Senator, 
by  transferring  the  funds  by  wire. 

The  Chairuan.  I  have  heard  about  transferring  funds  by  wire.  It 
seems  that  some  shrewd  savings  and  loan  man  had  some  funds  in  a 
bank  that  got  a  little  shaky,  and  he  transferred  his  money  out  by 
wire  and  he  was  the  only  one  that  got  it  out.     I  heard  about  that;  yes. 

All  right.  Now  we  come  to  your  testimony,  not  based  on  what 
some  professor  said  or  on  some  pipedream,  but  on  your  own  personal 
observations.  You  told  us  when  this  Crocker-Anglo  Bank  was  going 
to  merge,  that  you  thought  that  would  be  good  for  competition? 

Mr.  O'Kanb.  That  is  corrBct,  Senator. 

The  Chairman,  All  right.  You  say  you  watched  it  after  the  merger 
took  place  and  it  was  good  for  competition? 

Mr.  O'Kane.  That  is  correct. 

The  Chaibuan.  The  Justice  Department  tried  to  get  an  injunction 
to  prevent  the  merger,  and  a  three-judge  court  turned  them  down? 

Mr.  O'Kanb.  True. 

The  Chairuan.  But  they  are  not  satisBed,  they  want  to  break  it  op. 

Mr.  O'Kane.  Unscramble  it,  right. 

The  Chairman.  Well,  I  don't  know.  They  were  national  banks. 
I  reckon  if  the^  break  it  up  that  will  be  the  Comptroller's  problem. 

But  suppose  it  is  a  little  bank  in  your  State.  If  they  give  you  the 
shatter?d  and  broken  remnants — that  reminds  me  of  iSaniel  Webster 
when  he  said  "When  mine  eyes  shall  be  turned  for  the  last  time  to 
behold  the  sun  in  heaven,  may  I  not  see  it  shining  on  the  broken  and 
dishonored  fragments  of  a  once  glorious  Union;  on  States  dissevered, 
discordant,  belligerent;  on  a  land  rent  with  civil  feuds,  or  drenched,  it 
may  be,  in  fraternal  blood," 

Now  you  say  you  don't  want  the  problem  of  taking  over  a  shattered 
State  bank  that  didn't  get  any  new  electronic  equipment,  didn't 
have  the  new  building,  and  you  nave  to  give  it  a  charter. 
Mr.  O'Kane.  That  is  rignt.     The  problems  would  be  staggering. 
The  Chairman.  Can  the  Federal  court  give  them  a  charter? 
Mr.  O'Kanb.  No. 

The  Chairman,  Of  course  not.  That  makes  a  little  problem. 
But  if  we  don't  pass  this  bill,  we  now  freeze  several  banks  toat  have 
already  merged  that  the  distinguished  AtU^mey  General  has  given 
bis  blessing  to.    We  freeze  them  into  a  monopolistic  poeiCiou,  but 
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nobody  else  can  come  in  unless  he  says,  well,  boys,  it  is  a  little  doubtful, 
but  I  will  let  you  get  by,  but  nolxxfy  else  better  oak  for  it. 

You  say  you  don't  believe  in  that? 

Mr.  O'Kane.  I  don't  believe  in  freezing  the  picture  at  all. 

The  Chaibhan.  Well,  you  have  testified  and  made  it  perfectly 
dear  that,  on  the  basis  of  your  exnerience  suoervisii^  California  State 
bonks — and  there  ore  170  banks  in  all  in  California,  one  of  them  the 
biggest  of  all  the  banks — ^you  think  small  banks  can  exist  in  competi- 
tion with  big  banks? 

Mr.  O'Kane.  Very  definitely,  and  there  is  a  place  for  the  small 
bank. 

The  Chaishan.  And  you  have  areas  in  CaJifomia  where  local 
monopolies — ^by  any  chance  would  one  of  those  monopolies  be  on 
independent  bank?    I  hope  not,  of  course. 

The  Chair  reo^inizes  the  Senator  from  Illinois. 

Senat<n'  Douglas.  In  view  of  the  fact  that  we  have  had  2  days  of 
testimony  bv  witnesses  in  favor  of  the  bill,  and  we  have  now  the 
testimony  of  Mr.  O'Kane,  and  there  is  another  witness  to  come  to 
testify  in  favor  of  the  biU,  that  leaves  only  a  small  amount  of  time  for 
the  opponents. 

So,  I  will  waive  any  questions. 

Senator  Fboxhibe.  Iwill  just  ask  a  few  questions. 

Mr.  O'Kane,  what  percentage  of  total  banking  assets  in  California 
does  the  Bank  of  America  have? 

Mr.  O'Kane.  I  don't  have  the  exact  figure  on  that,  Senator,  but 
let  us  say  S15  billion  in  total  assets  as  of  the  moment.  And  this  is 
right  off  the  top  of  my  head,  out  of,  let  us  say,  $37  billion  in  total 
assets  for  all  baiiks  in  the  State  of  California.  This  is  both  National 
and  State  banks. 

Senator  Feoxuibe.  So  it  is  around  40  percent? 

Mr.  O'Kane.  That  might  be  correct. 

S«iator  Fboxhibe.  In  San  Francisco,  I  take  it  the  big  bank  had 
58  percent  of  the  assets  in  1960,  one  bank,  is  that  right? 

Mr.  O'Kane.  That  could  be. 

Senatra-  Pboxuibb.  And  the  five  biggest  banks  had  92  percent  of 
the  bankmg  assets? 

Mr.  O'^NB.  I  don't  know  as  to  the  accuracy  of  that  figure. 

Senator  Fboxhibe.  It  sounds  about  nght? 

Mr.  O'Kani.  Yes. 

Senator  Fboxhibe.  In  view  of  this  mtuation,  it  seems  to  me  that 
the  effect  of  passing  the  Robertson  bill  might  be — and  again,  I  say  I 
haven't  decided  one  way  or  the  other  on  this  bill  yet — one  effect  of 
passing  this  bill  and  taking  the  banks  out  from  under  the  antitrust 
taw,  and  knocking  out  the  Attorney  General,  except  in  an  advisory 
capacity,  might  have  the  tendency  at  least  to  increase  concentration? 

Mr.  O'Kane.  I  don't  think  so,  Senator,  I  think  that  when  you 
look  at  the  whole  picture  as  I  have  stated  it,  the  hanking  factors  and, 
of  course,  the  competitive  factors,  when  you  weigh  each  of  these 
factors  individually  as  you  must,  and  then  as  a  full  package,  I  think 
the  result  that  emei^ges  is  in  the  public  interest. 

Senator  Pboxhibb.  On  page  3  of  your  statement  you  say  that  these 
mergeiB  are  not  at  the  expense  of  small  banks,  medium  banks,  new 
banks  or  banks  of  particular  finandal  interest.  What  I  am  afraid  of  is 
tbia  tend*  to  be  t£e  view  of  people  in  your  industry,  and  I  don't  say 
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this  (Tittcfilly,  I  think  it  is  a  fine  indtutry,  but  it  ia  a  perfectly  natnral 
and  understandable  view. 

I  think  the  independent  bankers  themselvee  mi^t  take  the  aaine 
view.  They  may  b«  concerned  primarily  with  the  effect  of  diminishing 
competition  on  themselves. 

But  Justice  Brennsn  pointed  out  in  the  PKUaddvhia  case,  ven  well 
I  thought,  that  these  mergers  may  hare  a  beneficial  effect  on  all  oanka, 
but  still  have  an  adverse  effect  on  the  competitive  picture,  because 
it  is  not  the  banks  that  should  concern  us  primarily,  but  tiie  public, 
the  bank's  customers,  the  public  interest. 

Isn't  it  possible  that  you  might  take  the  view,  and  recognize  as  one 
who  is  desling  constantly  with  banks,  and  who  is  responsible  for  the 
health  of  the  banking  system,  who  is  anxious  to  do  all  you  can  to 
protect  it  and  to  give  them  every  legitimate  proper  advantage,  that 
you  mu;bt  lose  sight  of  the  interest  of  the  customer,  who  wants  a 
diveisified  banking  system? 

Mr.  O'Kane.  No;  I  don't  think  this  situation  occurs,  at  least  in 
the  State  hanking  department  in  the  State  of  California.  I  would 
think  that  it  is  not  our  view  to  give  the  bankine  system  irttaterer 
they  might  want.  I  think  that  if  von  do  this,  youliave  no  regidation 
at  all. 

Our  banks  are  strictly  regulated  in  accordance  with  statutee,  both 
State  law,  on  State'  memtwr  banks,  or  nonmember  insured  banlm. 
They  are  held  to  the  line,  both  on  the  provisions  of  the  Federal  law 
and  the  laws  of  the  State  of  California. 

So  I  don't  think  this  tendency  would  be  present. 

Senator  Proxuire.  It  is  exactly  because  the  banks  are  protected 
against  the  adverse  impact  of  competition,  by  all  of  the  regulations, 
requiring  ade(}uate  capitalization  and  examination  of  assets  and 
limiting  the  kmds  of  assets  you  can  have.  It  is  because  you  are 
insulated  in  this  w^ay  and  because  vou  have  the  reqionsibiliQr  tor  pro- 
viding that  kind  of  supervision.  This  is  the  very  reason  wl^  it  seems 
to  me  that  we  can  give  more  weight  to  competition,  perhaps  more 
vigorously  in  banking  than  in  any  other  industry. 

Mr.  O'Kane.  That  is  correct.  Among  the  banks  themselTes  the 
competition  is 

Senator  Proxhire.  Yet  you  say  in  your  testimony,  as  Governor 
Martin  said  in  his,  that  there  are  cases  where  competition  should  not 
be  the  primary  consideration  in  considering  mergers.  In  other  words, 
it  may  diminish  competition;  yet  the  mei^er  should  be  approved. 

Mr.  O'Kane.  I  wouldn't  overlook  the  competitive  factor  in  any 
case. 

Senator  Proxuire.  What  was  that  again? 

Mr.  O'Kane.  I  would  not  overlook  the  competitive  factor. 

Senator  Proxuibe.  I  understand  that.  But  you  would  neverthe- 
less feel  the  other  factors  would  overbalance  it? 

Mr.  O'Kane.  I  would  give  whatever  proper  weight,  in  my  judgment, 
should  be  given  to  any  of  the  factors  and  in  the  whole  package  decide 
the  application. 

Senator  Proxmire.  See,  this  is  a  case  of  not  having — I  wouldn't 
say  having  the  "fox  guard  the  henhouse,"  because  I  think  you  gentle- 
men have  a  fine  record  of  concern  for  the  public.  But,  neverUielesB, 
you  do  have  that  particular  concern  for  the  banks;  that  is  your  duty, 
that  is  your  job,  these  are  the  people  you  see  and  work  witii,  rather 
than  the  borrowing  public. 
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I  am  concamed — on  page  5  you  say: 
OrUlnlT  the  esUUUunent  of  &  n 
^Knle  rignifiokncs,  and  fraiUght  wit) 

In  other  words,  I  get  the  feeling — and  maybe  it  is  very  unfair — 
tiiat  you  view  vitn  cmudder&ble  apprehension  the  chartering  of  a  new 
l>ch,xik,  the  entry  of  a  new  bank,  and  just  as  you  perhaps  feel  that 
ici.mght  be  as  great  a  danger  as  the  merging  of  two  banks,  or  greater 
d^knscr. 

iXi.  0*Eanb.  In  this  connection^  Senator,  the  most  important 
feature  in  chartering  a  new  institution  is  manf^ement.  Ana  where 
you  have  a  mei^ger  <h  two  institutions,  you  have  proved  man^ement, 
lEX  both  banka^  so  that  you  don't  have  that  difficulty  in  appraising 
•oneone  who  is  proposed  to  head  it  up. 

Senator  Fsoxuirb.  That  is  an  excellent  statement.  It  makes  all 
of  the  seDse  in  the  world.  That  is  right.  And  see,  this  is  the  factor 
tlxat  tends  to  promote  a  situation  in  which  we  have  more  restaurants, 
iK^otalB,  ns  stations,  many,  many  more  than  we  had  20  years  ago,  but 
I*K~aetiiMBy  the  same  number  of  banks. 

Id  your  case  in  California,  you  have  a  few  more,  I  guess.     Wasn't 
'^''^ere  an  increase  in  the  last  10  or  15  years? 
Mr.  O'KAnrB.  Oh,  yes,  quite  an  increase. 

Senator  Fboxhire.  But  nothii^  like  the  increase  in  the  general 
^^iononayT 

Mr.  O'Kane.  In  the  economy  of  California,  yes.  I  think  it  is 
^^ammenaurate  with  the  growth  and  development  of  the  State  of 
>-^alifomia.  I  don't,  and  I  can  say  this  positively,  I  don't  believe  there 
^^  ai^  area  in  California  that  is  either  underbanked  or  overbanked. 

Senator  Proxmibb.  'There  has  been  a  100-percent  increase  in  the 
^^NP  in  California  in  the  lost  20  years,  60-percent  increase  in  employ- 
^CMnt,  SO^wrcent  increase  in  population.    How  much  an  increase  in 

.^    Mr.  O'Kanb.  The  banks  approved  by  the  Comptroller — national 

tfcinks — went  up  from  1960,  100  percent- 

Senator  Pboxuirb.  What  went  up7 
^^  Mr.  O'Kanb.  National  banks  went  up  from  45  to  90  banks  in  the 
^^tate  of  California,  and  State  banks  went  up  from  78  in  1962  to  104 
*^anks  »t  the  end  of  1964. 

Senator  Proxhire.  "These  are  independent  banks? 
Mr.  O'Kanb.  Yes. 

Soutor  Pboxhire.  I  am  not  talking  about  branches.  I  am  talking 
^^bout  the  number  of  independent  banKs. 

_     Mr.  O'Kanb.  I  am  talking  about  individual  banks,  Senator.    This 
X«  in  number  of  banks.     National  banks  went  from  45  to  about  90. 

Senator  Proxmirb.  You  have  a  greater  absolute  increase  in  the 
xnimber  of  banks  in  California  than  all  of  the  rest  of  the  Nation 
combined? 

Mr.  O'Kans.  This  is  correct.  But  if  you  check  out  the  applica- 
tiwa,  you  will  find  that  the  per  oflice-per  population  ratio  is  proper. 
Senator  Douglas.  Mr.  Chairman,  I  think  there  must  be  some 
confusion  on  this  matter,  because  I  hold  here  in  my  hand  a  report  on 
die  Oovemcff's  Banking  Study  Committee,  and  on  page  47  of  that 
study  it  lists  the  number  of  banks  in  California,  by  years,  from  1945 
to  1964. 
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In  1945  the  number  of  oatioDsl  banks  was  listed  as  91.  In  1964, 
71,  a  decline  of  20.  And  State  banks,  97  in  1945,  and  99  in  1964, 
an  increase  of  only  2. 

Now,  it  is  true  there  may  be  more  branches,  but  the  numbv  of 
banks  actually  diminished. 

Senator  Pboxuire.  Yes.  This  was  my  question.  Not  the  num- 
ber of  branches,  the  number  of  independently  owned,  separate,  distinct 

Mr.  O'Kane.  Now,  the  figui'c^  I  have — and  these  are  most  cuirent. 
Let's  tf^e  the  year  1961.  There  were  40  national  banks  in  the  State 
of  California.  In  1964  this  increased  t-o  the  present  figure  of  90.  For 
the  same  period 

Senator  Douolab.  Just  a  minute. 

Senator  Pboxmirs.  As  of  June  30,  1964,  on  this  chart,  it  says  71 
national. 

Mr.  O'Kane.  This  is  as  of  the  year  ended  1964. 

Senator  Psoxhibe.  That  would  mean  it  declined  by  one  since  1045. 
In  1945,  91  banks;  in  1954,  at  the  end,  there  were  90.  So  it  is  a  loas 
of  one  over  a  period  of  20  years,  and  the  economy  has  been  developing. 

Mr.  O'Kane.  Well,  there  have  been  many  aquisitions. 

Senator  Proxuibe.  Oh,  yes.  I  don't  say  there  haven't  been  new 
banks  chartered.  But  my  point  was  the  overall  effect,  the  number  of 
banks  now  compared  with  20  years  ^o.  The  answer  is  you  have 
fewer  national  banks  and  about  the  same  number  of  State  banks. 

Mr.  O'Kane.  That  could  be  correct,  yes. 

(The  table  previously  mentioned  follows:) 
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Senator  Pbozhibs.  Fine. 

Now,  you  af^e  on  page  9  (p.  131,  above)  if  you  hadn't  gone  ahead 
with  this  merger,  whiui  was  disapproved  by  the  Department  of  Jus- 
tice, tliBt  there  was  no  other  statewide  banking  system  that  could  be 
eetabliahed.  We  don't  have  any  statewide  banking  system  in  Wis- 
consin. There  is  none  in  Illinois.  There  is  none  in  many  of  our 
States  that  are  very  heavily  developed  and  are  progressing  eco- 
nomicallv. 

Why  do  you  need  a  new  one  in  California? 

Mr.  O'Kane.  I  would  think  the  tendency  in  the  State  of  California, 
following  our  branch-banking  principle,  is  to  have  more  such  outlets. 
This  is  particularly  true  in  the  national  market  and  in  the  offering 
of  banking  services  throughout  the  State.  It  is  desirable  to  have 
an  o£Eice  of  a  bank  such  as  the  Bank  of  America  has  in  evei;  county 
in  the  State  of  California. 

The  same  piinciple  would  go  for  my  State-regulated  institution. 
United  California  Bank.  They  are  continuallv  expanding  in  areas 
to  provide  further  banking  services  and  to  build  what  is  a  requinte 
for  California;  namely,  statewide  institutions. 

Senator  Psoxuire.  This  is  the  same  chicken-and-c^  thii^.  Tou 
build  a  statewide  banking  system,  then^ou  get  statewide  chainstoree, 
statewide  retail  outlets  of  various  kmds,  in  a  phrase,  statewide 
economy  concentrations. 

My  ctmcwn  is  that  when  you  build  a  big  multi-billion-doUar, 
statewide  banking  structure,  you  encourage  multi-milliou'dollar 
induBtiy  and  economic  concentration  generally,  not  simply  the  effect 
of  the  Dank,  but  the  effect  of  permitting  ttus  kind  of  merger  and 
this  kind  of  development  on  the  whole  business  structure,  the  whole 
economy. 

Mr.  O'Kane.  The  needs  of  California  are  such  that  we  need  bigger 
banks,  and  in  areas  we  need  the  small  bank,  the  medium-sized  bank, 
to  keep  competition  alive. 

But  the  demands  of  commerce  and  industry  in  the  State  of  Cali- 
fornia requires  that  we  have  at  least  another  alternative  institution, 
such  as  Crocker  Citizens,  with  its  S3  billion  in  total  assets.  This 
accommodates  the  individual  needs  of  lai^e  customers  who  have 
tremendous  demands  for  credit.  The  little  bank  couldn't  do  it. 
Senator,  without  participation  by  dozens  of  other  small  institutions. 

But,  these  are  all  good  banks,  and  I  would  hope,  and  I  look  forward 
to  seeing  the  State  of  California  have  more  statewide  institutions. 
This  is  our  law;  this  is  our  philosophy;  this  is  the  way  we  want  to  go. 
Under  the  philosophy  of  the  dual  banking  system  California  has  just 
as  much  right  to  have  statewide  branching  as  Illinois  has  to  have  no 
branches  at  all.  We  want  to  preserve  the  right  of  any  person  having 
the  background  and  the  reputation  and  the  raiow-how,  and  where  the 
public  interest  warrants  it,  and  we  haven't  been — 

Senator  Fboxmibe.  What  you  are  telling  me  is  very  significant,  I 
t^ink.  Here  is  a  State  which  is  perhaps  the  biggest  State  in  the 
Union,  which  has  been  for  years,  as  you  say,  the  leading  State  in 
branch  banking,  and  you  are  telling  me  you  believe  in  more  of  this 
statewide  operation  and  you  told  us  in  your  testimony  the  only  way 
you  could  do  it  was  by  mei^er.  You  said  you  can't  do  it  de  novo. 
xou  have  to  do  it  by  meiver.  And  this  means  the  position  you  are 
taking  k  you  are  going  to  have  a  lot  more  mergers  in  California. 
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Mr.  O'Kane.  This  could  happen. 

Senator  Proxhire.  Unless  the  Department  of  Justice  is  givm  the 
authority,  or  retains  the  authoiity  it  nas  at  the  present  time. 

Mr.  O'Kane.  This  could  happen.    But  we  are  talkine  about 

Senator  Proxmire.  I  just  say  it  is  a  very  revealiDg  and  an  import- 
ant consideration  for  this  committee. 

Mr.  O'Kane.  It  would  be  a  fine  thing  if  we  could  have  anotiier 
State  hank  immediately.  But  this  couldn't  be  accomplished  immedi- 
ately by  way  of  de  novo  branching.  It  would  have  to  be  by  way  of 
acquisitions. 

Now,  I  don't  favor  the  ac<iuisitioa  route  espedally.  If  it  were 
possible  to  branch  de  novo,  this  would  be  desirable. 

Senator  Proxuirb.  Thank  you  very  much. 

liiank  you,  Mr.  Chairman. 

The  Chairman.  Off  the  record  a  moment. 

(Discussion  off  the  record.) 

"The  Chaibhan'.  Our  next  witness  is  the  head  of  not  only  one  of  the 
most  successful  bank  holding  companies  in  the  Nation,  but  chairman 
of  the  national  organization.  We  have  in  the  audience  a  man  who 
has  rendered  a  lot  of  assistance  to  me  in  putting  through  the  bank 
holding  company  law.  For  IS  years.  Members  of  Congress,  including 
my  predecessor,  tried  to  get  through  a  bank  holding  company  law  and 
they  never  could  succeed.  But,  uially  we  were  able  to  get  through  a 
law. 

We  are  happy  to  welcome  here  the  head  of  Marine  Midland  Corp. 
and  the  head  of  the  Association  of  Bettered  Bank  Holding 
Companiee,  Mr.  Baldwin  Maull. 

STATEKEKT  OF  BALDWIN  MAUII,  PBESIDEHT,  ASSOCIATIOH  OV 
SEGmTEEED  BANK  HOLDINO  COMPANIES,  AND  FRESIDSNT, 
MABINE  MIDLAND  COEP.;  ACCOMPANIED  BT  DONALD  L. 
EOeESS,  EXECUTIVE  DIRSCTOE,  ASSOCIATION  OF  BEOISTERBD 
BANK  HOLDING  COMPANIES 

Mr.  Maull.  Thank  you,  Senator. 

Mr.  Chairman,  I  am  Baldwin  Maull,  president  of  Marine  Midland 
Corp.,  Buffalo.  N",Y.  1  am  appearing  here  today  as  president  of  the 
Association  of  Registered  Bank  Holding  Cos.  Accompanying  me  is 
Donald  L.  Rogers,  executive  director  of  our  association. 

The  association  represents  24  hank  holding  companies  r^stered 
with  the  Federal  Reserve  Board  pursuant  to  the  Bank  Holding 
Company  Act  of  1056.  A  list  of  the  association's  officers  and  directors 
is  attached  to  this  statement. 

We  appreciate  thb  opportunity  to  present  our  view's  in  support  of 
S.  1698.  which  was  introduced  by  the  committee  chainnan  and  is 
popularly  called  the  Robertson  bank  merger  bill. 

PROVISIONS  OF  THE  BILL 

Senator  Robertson's  bill  would  amend  section  lS(c)  of  the  Federal 
Depitsit  Insurance  Act  (often  called  the  Bunk  Mei^r  Act)  to  exempt 
fn>m  the  proxnsions  of  the  Shernnm  .Antitrust  Act  and  the  Clayton 
Act  any  merger,  consolidation,  acquisition  of  stock  or  assets,  or 
assumption  of  liabilities  (hereafter  referred  to  as  a  mei^r)  by  an 
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1  bank,  which  has  been  approved  by  the  Comptroller  of  the 
CurmcT,  the  Board  of  Governors  of  the  Federal  Beeerve  System,  or 
the  Federal  Deposit  Insurance  Corporation.  The  bill  would  also 
oumpt  from  the  antitrust  laws  any  mei^r  by  an  insured  bank  con- 
Muninated  prior  to  May  13,  1960  (the  effective  date  of  the  Bank 
Merger  Act),  which  had  been  approved  by  the  appropriate  State  or 
Fedwal  bank  supervisory  authority. 

HIBTOKT   or    HEROES   ACT 

When  the  Bank  Merger  Act  was  enacted  5  years  ago,  it  was  gener- 
ally Kgreed  that  the  Sherman  Act  applied  to  bank  mergers.  However, 
it  was  conadered  very  diflScult  to  prove  that  a  bank  merger  violated 
Uie  Siennan  Act,  and  there  had  been  no  court  interpretation  of  the 
act's  ai>]dication  to  banks. 

Siiniu^,  it  was  reci^nized  that  the  Clayton  Act  applied  to  bank 
nurgeis  aoeompliahed  tbrough  the  acquisition  of  stock,  but  did  not 
appfy  to  banks  merged  through  the  acquisition  of  assets,  Since  bank 
nHtgcn  are  invariably  asset-acquisition  transactions,  bank  mergers 
wen  con^dered  for  ail  practical  purposes  to  be  exempt  from  the 
C^ytonAct. 

Thus  this  committee  and  the  Congress  approved  the  1960  merger 
lagjdatacm  on  the  assumption  that  the  antitrust  laws  did  not  effectively 
api4y  to  bank  mergers.  I  shall  not  burden  this  record  with  all  the 
mai^  dtatimis  to  nove  this  point,  but  the  evidence  is  overwhelming. 
ffor  exunple,  S.  Kept.  196,  86th  Cong.,  pp.  1-3 ;  H.  Kept.  1416,  86th 
Cmg.,  pp.  5,  9;  heuing^  on  S,  1062,  Senate  Committee  on  Banking 
and  Civnnpy,  May  18,  1959,  pp.  9-10  (Attorney  General  Brownell), 
pp.  93^94  (Congiiessman  Cdler);  hearings  on  S.1062,  House  Com- 
mittee on  Bankme  and  Currency,  Feb.  IS,  1060,  p.  162  (Assistant 
Attonu^  General  Bicks).) 

Obvioualy,  if  the  antitrust  laws  were  fully  applicable  to  bank 
mergara,  there  would  have  been  no  need  to  pass  a  dupUcating  statute 
sucn  aa  the  Bank  Mei^er  Act. 

Subsequent^,  in  tlie  1963  PkUadelpkia  case  (U.S.  v.  Pkiladd,phia 
National  BaTik,  374  U.S.  321)  and  the  1964  Lexington  case  (U.S.  v. 
Fint  National  BarJc  and  Trust  Company  of  Lexiji^ton  et  at.,  376  U.S. 
604)  Uie  U.S.  Suinwne  Court  h^d  tnat  both  the  Clayton  Act  and  the 
Sherman  Act  apply  to  all  bank  mergers  regardless  of  how  they  are 
acctmiplished. 

PUBLIC   POLICT    CONSIDERATIONS 

When  the  Congress  considered  what  should  be  the  national  policy 
aa  to  bank  mergers  and  competition,  it  could  have  simply  passed 
legislation  stating  that  the  Shennon  and  Clayton  Acts  apphea  to  all 
bank  mergers  and  then  left  it  up  to  the  Attorney  General  to  enforce 
the  law. 

But  the  Congress  did  not  choose  this  approach.  Instead,  it  wisely 
recognized  (or  so  we  in  the  banking  industry  thought)  that  banking, 
like  the  insurance  and  transportation  industries,  was  a  special  sort 
of  industry,  having  regulated  entry  and  partially  regulated  prices; 
that  the  industry  already  was  subject  to  the  jurisdiction  of  numerous 
supervisory  authorities;  that  its  power  to  expand  by  de  novo  branch- 
ing, when  permisaible  at  all,  was  exercisable  only  after  approval  by 
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these  same  supervisory  authorities;  and  that  banking  competition 
needed  curbs  at  both  ends  of  the  spectrum,  so  to  speak — natber  too 
much  competition  nor  too  little  competition  would  be  in  the  public 
interest. 

Accordingly,  in  passing  the  Bank  Merger  Act,  the  Congress  did 
three  things:  , 

First,  it  required  that  the  preservation  of  competition  must  be 
considered  in  judging  bank  mergers  of  every  kind.  I  believe  t^at 
virtually  every  banker  in  the  United  States  honestly  and  sincerely 
beheves  that  banking  competition  is  essential  to  the  welfare  of  this 
Nation  and  for  that  reason  honestly  and  sincerely  supports  the 
principle  of  preservation  of  competition  underlying  the  Bank  Merger 
Act. 

Second,  the  Confess  prescribed  that  preservation  of  competition 
was  not  to  be  considered  alone  in  judging  the  merits  of  a  given  bank 
merger,  but  was  to  be  considered  together  with  the  financifu  condition 
and  history  of  the  banks  involved,  the  adequacy  of  Uieir  capital 
B^ucture,  their  earnings  prospects,  their  management,  and  the  con- 
venience and  needs  of  the  community  to  be  served. 

In  this  respect  the  Bank  Merger  Act  differs  significantly  from  the 
Sherman  and  Clayton  Acts,  for  the  courts  have  consistently  construed 
these  laws — especially  the  Clayton  Act — to  mean  that,  except  for  a 
few  special  situations  like  the  case  of  a  failing  company,  other  factors, 
such  as  public  convenience  and  necessity,  have  no  bearing  in  deter- 
mining whether  a  particular  merger  is  competitively  proper  or 
improper. 

I  think  the  Congress  was  correct  in  prescribing  for  the  banking 
industry  the  rule  in  the  Bank  Meiger  Act  that  the  preservation  of 
competition  must  be  weighed  along  with  other  policy  factors. 

Third,  the  Congress  decided  in  the  Bank  Merger  Act  that  bank 
mergers  should  be  judged  by  those  in  Government  best  fitted  to  do  bo 
on  account  of  their  special  knowledge  and  skill — the  three  Federal 
supervisory  agencies.  Even  here,  the  Congress  wanted  to  be  sure 
that  each  bank  supervisory  agency  had  the  advantage  of  the  Attorney 
General's  expertise  in  preserving  competition  as  well  as  the  views 
of  the  other  two  agencies  and,  accordingly,  the  Congress  specifically 
provided  that,  in  judging  each  mei^er  application,  an  advisory 
opinion  on  the  competitive  factor  must  be  requested  from  the  Attorney 
General  and  the  other  two  agencies. 

Again,  I  strongly  believe  that  the  Congress  mode  the  correct 
decision  in  placing  the  ultimate  responsibility  Hir  ju^ing  bank  mergers 
in  the  hanas  of  the  supervisory  agencies. 

However,  the  effect  of  the  Supreme  Court's  decisions  in  the  Phila- 
dtipkia  and  LexiTigton  cases  has  been  to  frustrate  what  we  in  the 
banking  industry  thought  was  the  intent  of  Congress,  for  these  cases 
as  a  practical  matter  have  changed  the  role  of  the  Attorney  General 
from  that  of  an  adviser  to  that  of  a  regulator  with  a  veto  power,  who 
is  not  bound  to  evaluate  the  other  policy  considerations  stated  in  the 
Bank  Meiger  Act.  The  result  has  been  to  create  misunderstanding, 
confusion,  and  controversy  in  the  banking  field  to  the  detriment  of  the 

giblic.     We  agree  fully  with  the  statement  of  Attorney  Cteneral 
atzenbach  that: 

It  just  Isn't  right  to  have  one  arm  of  the  Government  say  a  merger  la  great 
and  tnm  have  the  Justice  Departmeot  take  the  whole  thing  into  oourt.  (Forbes, 
Mar.  15,  1965,  p.  14.) 


,y  Google 


AUEND   THE   BANK   MEBQEB   ACT   OF    1900  145 

We  Bubmit  that  it  is  not  good  Government  policy  to  have  one 
Govenuneot  agency  forcefully  and  publicly  overruling  the  decisions 
of  another  agency.  This  is  particularly  true  when  the  agency  being 
overruled  has  been  vested  with  the  primary  responsibiUty  to  supervise 
a  regulated  industry,  such  as  banking. 

PRACnCAli  PROBLEMS 

Aside  from  the  public  policy  considerations,  what  is  the  practical 
effect  of  this  situation  on  the  banker  contemplating  a  merger?  It 
might  be  helpful  to  bring  this  matter  into  perspective  by  briefly 
describing  some  of  the  steps  in  a  bank  merger.  First  an  acceptable 
offer  must  be  formulated  and  submitted  to  the  directors  of  both  oanks 
for  approval.  If  the  directors  approve,  then  the  shareholders  of 
both  Danks  must  agree  to  the  plan.  At  ti)is  stage  a  bank  merger 
application  is  pr^>ared  to  be  submitted  to  the  State  bank  authority,  if 
a  State  bank  is  involved,  and  to  the  appropriate  Federal  bank  super- 
visory agency. 

In  my  own  State  of  New  Tork,  the  State  baaking  board  must  act 
within  120  days  after  the  time  the  application  is  iiled.  If  approval 
is  received  after  this  4-month  wait,  then  the  application  is  considered 
by  the  appropriate  Federal  bank  supervisory  agency.  The  Federal 
agencies  nave  no  statutory  deadline  on  apphcations,  but  the  elapsed 
time  for  a  decision  is  usually  2  to  6  months.  If  the  apphcants  are 
lucky,  they  will  not  have  to  incur  the  time  and  expense  of  a  public 
heann£.     In  due  time,  a  decision  ia  rendered. 

If  the  decision  is  favorable,  the  bankers  cannot  relax  and  proceed 
with  the  merger,  but  must  wait  to  see  if  the  Justice  Department  will 
overrule  the  oanking  agency  decision.  If  the  Justice  Department 
does  file  an  antitrust  suit,  the  bankers  are  faced  with  a  dilemma. 
They  have  invested  perhaps  a  year's  time  and  many  thousands  of 
dollars  to  obtain  the  necessary  approval  from  State  and  Federal  bank 
supervisory  authorities.  They  must  weigh  this  investment  plus  the 
expected  benefits  of  the  merger  against  the  tremendous  expense  in- 
volved in  defending  an  antitrust  suit;  the  knowledge  that  the  banks 
will  be  required  to  maintain  the  status  quo  during  the  2  or  3  years 
the  case  may  be  pending;  and  the  possibility  of  substantial  damage 
to  their  busmess  arising  from  the  uncertainties  of  the  situation. 

&nall  banks  just  cannot  afford  to  fight  an  antitrust  suit  and  would 
be  forced  to  drop  their  merger  plans,  although  larger  banks  are  in  a 
better  position  to  defend  themselves. 

We  bdieve  it  is  unreasonable  to  subject  any  bank,  large  or  small, 
to  this  ordeaj  after  it  has  received  prior  approval  from.ita  supervisory 
authorities. 

EFFECT  OF  ROBERTSON   BILL 

Senator  Robertson's  bill  would  solve  the  problem  by  making  it 
cdear  that  the  decision  of  the  Federal  supervisory  agency  on  a  bank 
merger  apphcation  is  final.  The  bm  would  reinstate  what  we  in  the 
banking  industry  thought  was  the  intent  of  Congress — that  bank 
mergers  are  to  be  judged  by  the  bank  supervisory  agencies,  after 
considering  the  PfJiey  factors  set  out  in  the  Bank  Merger  Act,  includ- 
ing (thougn  not  limited  to)  the  competitive  factor,  ana  after  receiving 
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the  advice,  but  not  the  veto,  of  the  Attorney  General  on  this  partioular 
factor. 
We  wholeheartedly  approve  this  bill  and  urge  its  passage  promptly. 

ENFORCEMENT  OF  ICEROER  ACT 

We  believe  that  the  Bank  Merger  Act  cannot  be  taken  lightly' 
It  is  effective  and  has  protected  the  public  interest.  The  three  banking 
agencies  have  not  hesitated  to  turn  down  mergBrs  that  failed  to  meet 
the  act's  tests.  I  am  sure  you  can  obtain  firsthand  testimony  on  this 
subject  from  bankers  who  nave  had  merger  applications  rejected.  The 
r^ulation  of  bank  mergers  on  the  part  of  the  banking  authorities  haa 
ivuhr  hved  up  to  the  expectations  of  this  committee  and  the  Coi^rass. 

There  is  everv  reason  to  beUeve  that  the  enforcement  of  the  Bank 
Mei^er  Act  will  be  equally  effective,  if  not  more  so,  in  the  future. 
Prior  to  1960,  th^-e  had  been  no  statuto^  requirement  that  the 
banking  agencies  weigh  the  competitive  factors  in  mergers.  Thus  the 
agencies  and  their  staffs  have  had  to  le&m  by  experience  on  a  cose- 
by-case  basis.  Today  the  agencies  have  over  5  years  of  experience 
and  have  developed  an  expertise  in  judging  banking  competitioa 
unequaled  by  anyone  else. 

EXPERIENCE   OF  BANKERS 

We  also  feel  that  bankers  have  learned  much  in  the  past  5  years. 
There  is  an  awareness  of  the  importance  of  preserving  competition  in 
banking,  and  the  competitive  aspects  of  each  merger  have  Decome  of 
paramount  significance.  Bankers  realize  that  even  after  the  Robert- 
son bill  is  enacted,  competitive  problems  will  still  be  present  and  con- 
tinue to  manifest  themselves  in  the  future.  However,  there  is  hope 
that  the  passage  of  the  Robertson  bUl  will  enable  the  banking  agencies 
to  concentrate  on  developing  uniform  guidelines  so  that  a  banker  cao 
more  clearly  ascertain  in  advance  whether  a  particular  merger  is 
prohibited.     This  has  not  been  possible  in  the  present  atmosphere. 

CONCLiraiON 

The  Robertson  bill  does  Dot  directly  affect  registered  bank  holding 
companies,  althoi^h  it  does,  of  course,  apply  to  banks  owned  by 
bank  holdme  companies. 

However,  bank  holding  companies  have  some  appreciation  of  the 

S'oblem  of  overlapping  jurisdiction  of  Federal  agencies.  Under  the 
ank  Holding  Company  Act  of  1956,  the  Federal  Reserve  Board 
must  give  prior  approval  before  a  bank  holding  company  can  acquire 
a  bank.  The  Board  applies  standards  comparable  to  the  Bank  Merger 
Act  including  a  competitive  test.  Nevertheless,  it  is  always  possible 
that  the  Justice  Department  may  come  into  the  picture  and  attempt 
to  undo  something  that  took  place  years  ^^o.  Although  we  may 
seek  a  congressional  solution  to  this  problem  in  the  future,  we  are  not 
asking  for  l^islative  action  at  this  time. 

Nevertheless,  we  do  feel  the  principle  involved  in  the  Robertaon 
bill  is  a  fundamental  one  and  provides  a  much  needed  demarcation 
of  authority  between  the  banking  agencies  and  the  Justice  Department. 


,y  Google 


AlOND  THX  BANK  MBBOBB  ACT  OF   IflOO  147 

Our  saeociation  is  pleased  to  join  the  many  distinguiBhed  groupe 
supporting  this  legislation. 

I  shall  be  happy  to  answer  any  questions  you  may  have. 
(The  list  of  omcers  of  the  association  follows:) 

AsBociATiOH  or  RionT»K*D  Bawk  Eoldhts  Coupaitizb 


Preddmt  Baldwin  Maull,  Marine  Mid-  Treasurer  Geora^  S.  EccIm,  First  8eou- 

land  Cotp.,  Boffalo,  N.Y.  rity  Corp.,  ^t  Lake  Citj',  Utah 

Viw  Pnwtent   FbSxp    Biseman,    Bay-   Donald  L.RogerB,  secretary  And  execu- 

■tate  Corp.,  Boston,  Maaa.  tive  director,  WaBhington,  D.C. 

Viae    Preaideat     MiUa    B.    Lone,    Jr., 

CStiaena    ft    Southern    Holding    Co., 

Savftonah,  Ga. 

DIBBCTOKS 

Derrol   R.   Johnson,   BancOhio    Corp.,    William  G.  Bruntder,    Firat  Wiaoonsin 

Ctdumhua,  Ohio  Banksharee  Corp.,    Milwaukee,  Wis. 

FbHip  Eiaeman,  Baystate  Corp.,  Boaton,  Jack    G.    Butler,    General    Bancaharea 

Bfaaa.  Corp.,  St.  Louis,  Mo. 

William  B.  Brenton,  Brsnton  Co.,  Inc.,    Baldwin  Maull,  Marine  Midland  Corp., 

Des  Moinee,  Iowa  BuBalo,  N.Y. 

Milla  B.  Lane,  Jr.,  Citiiens  A  Southern   Harold   Nioolaus,    Marine    Corp.,    Mil- 
Holding  Co.,  Savannah,  Ga.  waukee.  Wis. 
Roger    D,    Knight,    Jr.,    Denver    U.S.    Goodrich  Lowry,  Northwest  Baneorpo- 

Baneoiporatian,  Denver,  Colo.  ration,  Minneapolis,  Minn. 

Jamea  A.  Banoroft,  Empire  Shares  Corp.,    W.  W.  Witherspoon,  Old  National  Corp., 

New  York,  N.Y.  Spokane,  Wash. 

Granger  Coetikyan,  First  Bank  Stock    Lesne  J.  Scott,  Shawmut   Association, 

Con).,  Minneapolis,  Minn.  B<»ton,  Mass. 

Don  Cnrabj,  Firat  Colorado  Banksharee,    Mervin  B.  France,  Society  Corp.,  Cleve- 

Inc.,  Engtewood,  Colo.  land,  Ohio 

Henry  Y.  Offutt,  tnistees,  Firat    Na-  J.  Harvie  Wilkineon,  Jr.,  United  Virginia 

tional  Bank,  Louisvill^  Ky.  Bankehares,  Richinond,  Va. 

Ooorge  8.  Ecolee,  Fint  Security  Corp.,    Herbert    Moseley,    Virginia    Common- 
Salt  LaVe  City,  Utah  wealth  Corp.,  Richmond,  Va. 
Edwin  T.  Holland,  First  Virginia  Corp.,    Frank  L.   King,  Weetem  Banoorpora- 

Aiiington,  Va.  tion,  Los  Angeles,  Calif. 

Mr.  Maull.  I  should  be  very  happy  to  answer  any  questions. 

"Hie  Chaihuan.  You  have  given  us  a  fine  statement,  and  I  ap- 
preciate it. 

Are  there  any  questions? 

Senator  Proxuibb.  I  would  just  say  I  am  happy  to  have  Mr. 
MauU  here.  His  board  of  directors  inaudea  two  very  distii^uished 
citizens  of  Wisconsis,  who  are  prominent  leadii^  bankers,  Mr. 
Brumder  and  Mr.  Nicholas. 

I  would  like  to  ask  a  brief  question,  Mr.  Chairman.  I  am  still  not 
dear  what  interests  the  bank  nolding  companies  as  such  have  in  this 
particular  legislation.  You  say  you  are  not  asking  to  amend  the 
legialation  to  apply  exemption  to  antitrust  laws  to  bank  holding 
companies,  and  yet  you  do  have  a  particular  interest  that  has  per- 
suaded your  organization  to  authorize  you  to  come  before  us. 

Mr.  Madll.  The  banks  owned  by  the  bank  holding  companies  are 
themselves  subject  to  the  Bank  Mei^er  Act.  When  th^  have  a 
merger,  either  within  or  without  their  organization,  they  are  subject 
to  this  conflict  between  the  bank  supervisory  authorities  and  the 
Attorney  General. 

Senator  PBOzuutr.  Let  me  ask  one  other  thing  that  is  not  directly 
related  to  the  bill,  but  I  would  like  information  on.    What  can  a 
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bank  holding  company  provide  as  such?  If  you  form  a  ct^poration 
and  buy  two  banl^,  what  aspects  or  advantages  of  a  merger  can  you 
provide  with  your  holding  company  that  you  would  miss  if  you 
simply  have  two  separate  banks?  Is  this  a  halfway  house?  Is 
this  a  compromise? 

Mr.  Maull.  Sir,  I  just  made  a  15-minute  speech  on  that  subject 
in  New  Jersey  yesterday  and  a  half  hour  speech  on  it  a  few  days  before. 

Senator  Phoxmihe.  How  about  a  2-mmute  speech  this  morning. 

Mr.  Maull.  The  holding  company  is  a  different  form  of  operation 
from  a  branch  system.  It  represents,  at  least  in  our  case,  a  group  of 
11  banks  with  separate  boards  of  directors  and  separate  officers. 

The  bank  holing  company  exerts  some  influence  to  see  that  the 
boards  and  officers  are  kept  at  a  h%h  level,  although  the  boards 
choose  their  own  successors. 

It  also  supplies  capital  and  can  raise  capital  far  more  advantageously 
than  the  individual  bank  could  do. 

Third,  it  supplies  services  in  those  cases  where  by  pooling  the 
expense  the  banks  can  get  a  higher  quality  of  service  than  any  indivi- 
dual bank  could  afford.     Those  services  are  on  an  advisory  basis. 

It  also  brings  the  banks  together  by  a  committee  system,  so  banks 
may  work  out  steady  improvements  in  their  services  in  practically 
every  field. 

Senator  Proxmire.  That  sounds  very  advantageous.  It  doesn't 
satisfy  vou,  however.  You  woiUd  like  to  go  a  little  further,  with  some 
of  the  hanks  you  own,  in  the  way  of  mergers. 

Mr.  Maull.  I  didn't  understand  the  question. 

Senator  Pboxhibe.  I  say  you  would  like  to  go  further  than  this. 
This  is  not  sufficient,  as  far  as  you  are  concerned,  in  your  corporation. 
Tou  would  like  to  be  able  to  mei^e  at  least  two  of  the  banks. 

Mr.  Maull.  Well,  we  are  able  to  raei^e  and  we  do  have  meigers. 

Senator  Pboxmire.  You  are  able  to  merge,  but  you  have  to  go  to 
the  Attorney  General  now  and  you  feel  you  should  not  hjve  to  oo  so. 

Mr.  Maull.  That  is  right.  We  feel  when  the  supervisory  agencies 
approve  it,  that  should  be  sufficient. 

Senator  Proxhire.  Thank  you. 

The  Chairman.  Before  the  witness  leaves,  I  want  to  remind  the 
members  of  this  committee  of  something  which  I  am  sure  they  already 
know.  The  witness  is  accompanied  by  the  chief  counsel  and  Wash- 
ington representative  of  this  national  association,  Don  Rogers.  The 
witness  was  brought  to  Washington  by  our  former  colleague  from  Ohio, 
Mr.  Bricker. 

I  found  that  he  was  so  good,  that  when  I  became  chairman  <rf  the 
Subcommittee  on  Financid  Matters,  I  aaked  him  to  be  my  chief  derk 
and  he  helped  me  to  write  the  Bank  Holding  Company  Act  of  1956 
and  the  Financial  Institutions  Act  of  1957,  and  the  bankers  figured  he 
was  so  good,  I  lost  him. 

Thank  you,  gentlemen. 

The  Chairman.  Our  next  witness  is  a  good  friend  from  Pennsyl- 
vania. He  has  to  catch  a  plane,  I  understand,  and  we  are  pleased  to 
recognize  him  at  this  time,  the  chairman  of  the  Legislative  Com- 
mittee, Independent  Bankers  Association,  and  president,  Central 
Pennsylvania  National  Bank,  the  Honorable  D.  Emmert  Brumbaugh, 
and  we  will  also  hear  Mr.  Ralph  L.  Zaun,  president  of  the  Independent 
Bankers  Association,  Grafton,  Wis. 
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Senfttcff  Fbozmibb.  I  h&ve  known  Mr.  Zaun  for  many  yeare. 
He  and  I  served  in  the  Wisconsin  Stat«  Assembly  together.  He  is  a 
man  of  great  int^rity  and  abiUty,  and  also  &  successful  banker.  I  am 
mighty  proud  he  has  distinguished  himself  by  being  elected  president 
of  this  association.    He  has  a  fine  record  in  Wisconsin. 

The  Chaibhan.  I  have  had  some  correspondence  with  him,  and 
when  my  fath^  came  out  of  college,  his  first  job  was  in  a  town  called 
Grafton. 

We  also  have  Mr.  Kirkpatrick,  special  counsel,  independent  Bankers 
AssodalioD. 

BTATOaST  OF  D.  EKinRT  BBUMBAUGH,  CHAIRHAH.  FEDESAI 
LB8ISLATIV8  COMXITTEE,  INDEPENSEHT  BANKEHS  ASBOCIA- 
TIOV  OF  AMEBICA 

Senator  Dottolas.  Mr.  Chairman,  I  would  like  to  point  out  that 
these  gentlemen  are  taking  the  stand  at  1 1 :27  on  the  third  day.  The 
proponents  of  the  bill  had  two  full  sessions,  and  what  would  normally 
be  tbree-quartors  of  the  third  session.  Now,  I  hope  very  much  these 
gentlemen  can  appear  this  afternoon. 

The  Chaibman.  The  remarks  of  the  distinguished  Senator  are 
somewhat  unjustified.  I  have  already  announced  we  would  have  an 
afternoon  session  todav.  And  I  said  if  these  witnesses  could  not 
finish  today,  we  would  near  them  next  week,  if  necessary,  or  the  week 
following.    We  are  not  going  to  shut  off  anybody  that  wants  to  appear. 

Mr.  Zaun.  Mr,  Chairman,  we  have  indicated  to  Mr.  Hale  that  we 
are  willineto  come  back  this  afternoon,  or  next  week.  We  only  ask 
that  Mr.  Brumbaugh  be  heard  this  morning, 

Mr.  Bbuhbaugb.  Mr.  Chairman,  the  reason  they  are  letting  me 
on  here  first,  I  have  to  be  at  a  dinner  for  our  honorable  Governor  on 
next  Wednesdajr  evening.  The  Jewish  people  are  honoring  him  by 
placiiig  a  shiine  in  Israel  in  his  honor,  so  I  can't  come  back  next  week. 
So,  I  will  ^ve  my  testimony  today. 

I  am  president  of  the  Central  Pennsylvania  National  Bank  of  Clays- 
bui^,  Pa.,  and  appear  here  as  chairman  of  the  Federal  L^islative 
Committee  of  the  Independent  Bankers  Association  of  Amenca.  As 
you  know,  I  am  a  former  Member  of  the  House  of  Representatives, 
where  I  served  on  the  Banking  and  Currency  Committee;  former 
superintendent  of  banking  in  Pennsylvania,  former  president  of  the 
National  Association  of  Supervisors  of  State  Banbs  and  a  past  presi- 
dent of  the  Independent  Bankers  Association.  Presently,  I  am  a 
Pennsylvania  State  senator.  I  am  vice  chairman  of  the  Banking 
Committee  in  the  Pennsylvania  Senate,  and  chairman  of  the  corpora- 
tioo  committee. 

I  appear  here  in  opposition  to  the  proposal  to  eliminate  the  Depart- 
ment of  Justice  from  the  bank  merger  scene,  Retention  of  Justice  as 
the  ultimate  restraint  on  merging  will  help  us  muntain  a  competitive 
banking  system.  We  should  try  to  insure,  bv  every  means  pos«ble, 
that  this  Nation  does  not  move  toward  a  banking  system  of  the  type 
existing  in  En^and,  France,  and  Canada,  where  a  handful  of  banks 
control  money  and  credit. 

A  major  reason  for  enacting  laws  is  to  protect  the  weak  against  the 
strong.  Without  restrictive  legislation,  we  would  have  a  system  of 
bankmg  that  would  cover  the  Nation.     It  would  be  operated  by  a  few 
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giant-size  banks.  RestraintB,  sucli  as  the  Clajtoo  and  Sherman 
antitrust  laws,  are  the  most  effective  weapons  available  to  protect  us 
frotn  this  type  of  banking. 

The  baiLK  antitrust  case  with  which  I  am  most  familiar  involved 
two  fine  banks  in  Philadelphia,  Girard  Trust  and  Philadelphia  Na- 
tional. After  a  merger  of  tne  two  institutions  had  been  approved  by 
the  supervisory  authorities,  Justice  moved  to  block  it.  In  rec(^^tioD 
of  this  fact,  management  of  the  banks  delayed  consummation  of  the 
'  lei^er  until  the  litigation  was  settled. 

As  we  all  know,  the  U.S.  Supreme  Court  said  the  merger  was  in 
violation  of  antitrust  laws.  I  am  thoroughly  convinced  that  kequng 
these  bonks  separate  was  in  the  beat  interest  of  Riiladdphia.  llieBe 
two  banks  continue  to  grow  and  prosper  as  separate  inatttutions. 

Had  the  merger  been  permitted,  it  would  nave  created  the  city's 
lai^est  bank  and  concentrated  in  the  merged  institution  36  percent  of 
the  commercial  bank  deposits  in  the  four-county  Fhiladriphia  trade 
area. 

I  commend  the  Philadelphia  banks  for  oonductins  themselves  as 
they  did.  By  contrast,  some  other  banks  activated  their  mergers 
even  though  they  were  on  notice  from  Justice  that  this  would  tri^er 
an  antitrust  court  action.  Had  they  not  decided  to  flout  this  basic 
law,  I  doubt  that  we  would  be  here  today. 

S.  1698  cannot-be  justified  on  the  ground  that  banking  is  r^;ulated 
and  therefore  should  be  exempt  from  antitrust  laws. 

As  a  former  Stat«  banking  supervisor,  I  can  tell  this  committee  that 
banks  are  not  regulated  in  the  areas  of  direct  contact  with  the  public. 
The  availability  of  loans  and  the  rates  charged  on  loans,  and  likewise 
the  rates  paid  on  savings,  are  governed  by  competition. 

There  are  colings  on  these  rates,  but  competition  has  always  kept 
these  rates  well  under  the  ceilings. 

This  is  in  sharp  contrast  with  shielded  industries  like  railroads  and 
utihties,  whose  rates  are  fixed  by  Government  decree.  There  is  good 
reason  for  fixing  rates  in  such  cases  because  competition  is  noaenatent 
or  ineffective  to  do  the  job.  The  opposite  is  true  in  banking,  where 
competition  is  an  effective  regulator  of  rates. 

n^servmg  competition  in  banking  has  always  been  and  still  ia  our 
deliberate  national  policy.  If  a  bill  like  S.  1698  were  passed,  I  suKeest 
to  you  that  you  would  start  a  reversal  of  our  longstanding  p^cy. 
Such  an  action  would  indicate  that  we  have  abandoned  our  faith  m 
competition  as  the  regulator  in  the  public  interest.  It  would  indicate 
a  softness  toward  mei^era. 

Later,  holding  companies  and  branching  systems  would  demand 
exemption,  and  this  would  be  difficult  to  deny. 

Looking  far  ahead  down  the  road,  I  can  see  where  such  actions 
would  lead  to  more  concentration  and  lees  competition,  until  we  get 
to  tiie  pomt  where  it  may  become  necessary  in  the  public  interest  to 
fix  bank  rates. 

If  and  when  that  happens,  bank  earnings,  like  those  in  utility 
companies,  will  be  limited  to  a  fair  return  on  invested  capital.  I 
would  suggest  that  bankers  ponder  this  prospect  before  supporting  a 
measure  which  would  take  banking  out  of  the  competitive  arena  and 
ultimately  put  it  in  the  rate-fixing  arena. 

To  those  who  feel  it  is  safe  to  leave  the  problem  of  mergeia  and  con- 
centration to  the  regulatory  agencies,  I  say  the  record  speaks  for 
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itself.  Almost  all  applications  for  mergeiB,  holding  company  acqui- 
Bitions  and  braaches  have  been  approved  by  the  agencieB  in  recent 
years. 

Bank  mergers  are  one  of  the  ways  in  iduch  competition  is  reduced 
and  concentration  increased.  The  other  two  are  bank  holding 
oompaniee  and  branching  systems. 

In  order  to  properly  evsluate  the  effect  of  bank  meigers  in  recent 
^ears  on  the  total  problem  of  banking  concentration  in  this  country, 
it  is  necessary  to  view  the  trends  in  all  three  areas  and  our  histonc 
policies  concerning  them. 

'Hie  problem  of  bank  mergers  should  not  be  isolated  from  the  total 
problem,  and  such  an  important  st^  as  contemplated  in  S.  1698 
should  not  be  considered  without  calculating  the  effect  upon  the  total 
problem. 

Exemption  of  bank  mergers  from  the  antitrust  laws  will  nwst 
certainly  lead  to  demand  for  similar  exemption  in  the  other  two  areas, 
ultimately  taking  banking  out  of  the  antitrust  laws  altogether.  Thus, 
we  should  view  the  oitire  fidd  of  banking  and  the  ultimate  effect  of 
Buch  complete  exemption  on  the  trend  to  concentration  before  oon- 
sideiin^  taking  the  drastic  first  step  proposed  in  this  bill. 

Viewing  the  last  10  years  alone,  we  have  seen  an  enormous  amount 
of  concen&ation  of  banking  resources  in  spite  of  two  efforts  by  Congress 
in  that  period  to  stem  the  tide.  The  Bank  Holding  Company  Act  of 
1956  and  the  Bank  Mei^er  Act  of  1960,  which  at  the  time  of  their 
enactment  seemed  drastic,  and  in  fact  were  the  strongest  medicine 
ever  preacribed  in  our  histoTy,  have  largely  proved  ineffectual. 

Seventy-eight  percent  of  tne  applications  for  acquisitions  of  banks 
under  the  Bank  Holding  Company  Act  have  been  approved  by  the 
Federal  Reserve  Board,  accordmg  to  latest  published  neures  available 
to  lis.  Six  hundred  and  forty-four  appUcations  for  bank  mergers  have 
been  approved  and  only  31  disapproved  under  the  Merger  Act. 

We  started  out  10  years  ago  viewine  the  rapid  trend  to  concentration 
with  ma,t  alarm.  Now  we  can  omy  view  the  scene  with  greater 
alarm  oecause  the  trend  has  not  only  continued  but  has  increased  in 
intensity.  All  this  has  occuired  in  spite  of  the  two  greatest  efforts  in 
history  to  assert  controls,  and  in  spite  of  our  antitrust  laws. 

The  total  of  all  of  our  weapons  has  not  been  enough,  but  now  it  is 
proposed  to  do  away  with  a  basic  and  important  sauguard. 

Ijet  us  look  at  the  record. 

In  1959,  your  committee  in  its  report  after  hearings  on  the  bank 
mflsgcr  bill  stated  in  effect  that  the  antitrust  laws  had  rarely  been 
used  and  that  more  controls  over  bank  mergers  were  needed.  Your 
report  summarised  a  great  deal  of  economic  data  going  back  to  the 
great  depreesion  of  the  1930's  with  these  few  words: 

The  large  numbere  of  mergen  in  recent  yean,  the  vast  resources  involved  in 
thew  menen,  and  the  Inoreases  in  the  eiie  of  the  largeet  banks,  particularly 
Uuee  wUen  have  grown  through  mergere,  all  give  rise  to  ooncem  for  the  maint»- 
nanee  of  vigorouB  oompetition  in  the  banking  system  and  in  the  Induatrv  and 
eommeroe  served  by  the  banking  system.  The  reduction  in  the  number  of  banks 
and  the  loss  of  oompetition  between  merged  banits  also  give  rise  to  oonoem. 

Other  committeee  of  Congress  have  scrutinized  the  economic 
health  of  the  banking  system  with  a  view  to  measuring  its  effect 
won  the  national  economy.  For  example,  the  House  Small  Business 
Committee  published  a  97-page  report  on  December  23,  1960,  entitled 
"Banking  Concentration  and  Small  Business." 
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This  report  found  that  at  the  end  of  1959  the  multiuiut  bank 
gyatems,  that  is,  holdii^  companies  and  branch  ^stema,  controUod 
66  percent  of  total  banking  assets  in  the  country.  We  note  in  pasaing 
that  in  many  cases  branches  are  established  b^  the  merger  route. 

The  committee  concluded  its  report  by  observu^  that  tm  Federal 
Reserve  Board,  which  had  been  charged  by  law  with  enforcement  of 
the  antitrust  laws  in  banking,  "has  not  seen  fit  to  devote  substantial 
numbers  of  persons  or  doUars  to  realistic  antitrust  enforcement  *  *  *." 
(Report  of  Select  Committee  on  Small  Business,  Dec.  23,  1960,  ppe. 
8,50.) 

This  study  by  the  House  committee  was  updated  by  the  Senate 
Small  Business  Committee,  based  upon  the  fintUngs  of  the  Federal 
Reserve  Board  on  January  5,  1962.  Chairman  Sparkman,  for  the 
committee,  in  a  press  release  dated  February  12,  1962,  Bummariced 
the  findings  of  the  10-year  study  as  follows; 

Through  mergers  or  absorptioiu,  1,311  independent  banks  were  converted  into 
branches  and  4,824  new  branch  outlete  were  established. 

Of  all  the  mergers  and  coosoUdations,  nearly  half  were  acquired  bji  banks  with 
aesete  of  more  tnan  SlOO  million.  Putting  it  another  way,  2.2  percent  of  all 
iDBUFed  banke  abeorb«^  about  half  the  banks  that  went  out  of  bualneas. 

Branch  banks,  the  atudy  gaid,  grew  from  6  percent  of  all  banking  offices  in  1931 
to  44  percent  in  mid-ld61. 

The  report,  itself,  contains  this  statement: 


between  January  1962  and  June  1901,  were  converted  into  branobee  of  the  s 
viving  bank.     ("Recent   Developments  in  the  Structure  of  Banking,"  Benate 
Small  BuBinese  Committee  report,  87th  Cong.,  2d  sees,,  Jan.  6,  1962,  p.  8.) 

I  also  would  like  to  refer  to  one  sentence  in  the  House  Baokuig 
Committee  report,  ui^g  adoption  of  the  1960  Merger  Act.    It  said: 

Sad  experiences  in  our  history  have  demonstrated  that  to  maintain  a  sound 
banking  system  in  this  country  banks  must  be  regulated  much  more  sblotly  than 
ordinary  business. 

Now,  what  precisely  has  occurred  since  adoption  of  the  1960  act? 
To  determine  this,  we  requested  statistical  data  from  Justice  and 
received  this  summary  covering  the  period  from  May  13,  1960,  the 
date  of  the  Bank  Merger  Act's  enactment,  to  December  31,  1964: 

Seven  hundred  and  fifteen  banks  with  resources  of  S16.7 
billion  absorbed  by  mergers. 

In  the  period.  Justice  reported  adverse  competitive  effecta 
on  470  of  782  merger  applications.  No  adverse  competdtdve 
effects  were  reporbsd  on  300  apphcations.  Of  675  appbcations 
passed  on  by  the  bankii^  E^encies,  644  were  aptn^ived  and  3X 

Now,  nere's  a  comparison  of  merger  activity  in  the  3  years  befwe 
the  Meiger  Act  and  the  3  -years  folkwing. 

In  1957-59,  472  banks  with  assets  of  S7.8  billion  were  absorbed 
in  mergers.     In  1961-63,  477  banks  with  $11.7  billion  in  aaeets 
were  absorbed  in  mergers. 
Instead  of  making  mergers  more  difficult,  which  was  the  intent 
Congress  had,  the  act  seems  even  to  have  had  the  opposite  effect. 

The  record  makes  prophetic  the  following  statement  by  four  mem- 
bers of  the  Senate  Bankmg  and  Currency  Committee,  included  in  & 
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supplementary  report  to  the  committee  report  on  the  Bank  Merger 
Act,  B.nd  I  quote: 

There  is  a  pronounced  tendcDcy  in  American  life  for  the  regulatory  bodies 
which  are  set  up  to  protect  the  public  to  become  influenced  and  largely  controlled 
by  the  very  groupB  wliich  they  were  created  to  regulate.  In  this  respect,  there  is 
nothu^  sacrosanct  about  the  bank  regulatory  agencies.  We  are  aot  certain  how 
much  attention  they  will  pay  to  the  opinions  of  the  Department  of  Justice  or  how 
vigorously  the  Department  itself  will  act.  But  there  will  be  at  least  a  greater 
chance  tnat  the  need  for  competition  will  be  atreHsed  than  was  provided  in  the 
bill  originimy  sponsored  by  the  examining  agencies. 

The  Merger  Act  has  failed  in  its  objective;  it  not  only  has  failed 
to  achieve  the  high  hopes  held  for  it  by  the  authors  and  the  Senate 
and  House  Bankmg  Committeea,  but  it  has  speeded  the  rate  of  bank 
mergers.  It  also  has  increased  by  several  billion  dollars  the  amount 
of  bank  assets  disappearing  in  mei^ers.  No  wonder,  when  the 
approval  rate  of  merger  applications  oy  bank  supervisory  i^encies 
has  been  over  20  to  1. 

This  extraordinary  approval  rate  by  the  three  Federal  agencies  has 
encouraged  applications  for  mergers.  This  high  rate  cannot  possibly 
be  a  proper  response  to  the  avowed  intent  of  Congress  in  adopting 
the  act,  and  to  the  very  language  of  the  act  itself. 

How  can  any  confidence  be  reposed  in  an  act  which  produces  such 
results?  How  can  we  possibly  conclude  that  tliis  bill  should  be 
adopted,  leaving  us  only  with  an  ineffectual  act  which  produces 
results  directly  opposite  to  that  intended  by  Congress? 

By  way  of  underscoring  the  failure  of  the  Bank  Merger  Act  of  1960 
to  do  me  job  intended,  both  the  Philadelphia  and  Lexington  bank 
cases  report  the  fact  that  in  each  instance  both  of  the  other  regulatory 
agencies  and  the  Attorney  General  recommended  that  the  merger 
ap^cations  under  the  act  be  denied. 

We  think  that  Justice  Department  has  acted  with  remarkable 
restraiat  in  the  bank  merger  field.  In  the  data  referred  to  above  it 
will  be  noted  that  on  470  apphcations  the  Department  of  Justice 
reported  adverse  competitive  effects,  yet  it  instituted  only  seven 
actions  under  the  antitrust  laws  seeking  to  set  aside  those  mergers 
on  the  ground  they  violated  the  antitrust  laws. 

In  each  of  the  seven  instances,  one  or  both  of  the  other  agencies 
disapproved  of  the  niei^er.  In  each  instance,  the  banks  hivolved 
were  strong  banks,  competing  with  each  other  in  the  same  area.  All 
of  them  presented  aggi'avated  situations.  In  these  seven  cases, 
there  have  been  final  decisions  in  two— a  lower  court  has  found  viola- 
tions in  one  case, and  in  another  case  the  banks  involved  witlidrew  their 
merger  application,  and  in  the  remaming  three,  trials  are  pending. 

Of  necessity,  the  Justice  Department  must  be  selective  and  can 
handle  no  more  than  a  few  of  the  most  flagrant  cases  due  to  its  limited 
staff  and  resources.  Yet,  it  is  quite  obvious  these  few  lawsuits  have 
been  extremely  effective. 

The  effects  of  the  Philadelphia  and  Lexington  decisions  by  the 
U.S.  Supreme  Court  have  bad  a  profound  unpact  upon  the  banking 
community,  far  more  so  than  the  1  in  20  possibility  of  a  denial  under 
the  Bank  Mei^er  Act.  Why  should  we  give  up  sucn  a  good  deterrent, 
to  let  stand  in  its  place  as  tne  sole  deterrent  an  act  which  has  proved 
to  be  a  toothless  tiger? 
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We  feel  that  this  committee  should  carefully  consider  the  con- 
cluding par^raph  of  the  Philadelphia  decision  which  is  so  highly 
pertinent.    The  Court  stated: 

At  the  price  of  some  repetition,  we  note  that  if  the  businessman  ie  denied  credit 
because  tus  banking  alternatives  have  been  eliminated  by  mergers,  the  wh<de 
edifice  of  an  entrepreneurial  system  is  threatened;  if  the  costs  of  banking  services 
and  credit  are  allowed  to  become  excessive  by  the  absence  of  competitive  pressuree, 
virtually  all  costs,  in  our  credit  economy,  will  be  affected;  and  unless  competition 
is  allowed  to  fullfill  ita  role  as  an  economic  regulator  in  the  banking  industry,  the 
result  may  well  be  even  more  governmental  regulation.  Subject  to  narrow 
qualifications,  it  is  fundamental  national  economic  policy,  offering  as  it  does  the 
only  alternative  to  the  cartelization  or  governmental  regimentation  of  lai^ 
portions  of  the  economy  •  *  •  .  There  is  no  warrant  for  decliDing  to  enforce  it 
in  the  insUnt  case  (83  Sup.  Ct.  1740). 

We  would  hke  to  paraphrase  the  last  sentence  of  the  opinion  by 
saying  there  is  no  warrant  for  discarding  the  antitrust  laws,  which  are 
proving  so  effective  in  the  bank  mei^er  field,  when  we  need  all  the 
weapons  available  in  the  battle  to  preserve  competition  in  banking 
and  to  avoid  monopoly. 

The  Chairman.  Thank  you,  sir.  You  have  presented  a  weU- 
prepared  and  interesting  statement. 

While  I  don't  agree  with  your  conclusions,  I  concede  you  have 
presented  persuasive  arguments,  and  especially  your  reference  to  s 
most  unusual  merger  case. 

Were  you  bank  commissioner  back  there  when  Oirard  and  Phila- 
delphia National  asked  to  merge? 

Mr.  Brumbaugh.  No;  but  the  Justice  Department  subpenaed  me 
as  a  witness  to  oppose  it.     I  appeared  there  opposing  the  mei^er. 

The  Chairman.  You  opposed  the  merger,  but  you  were  not  com- 
missioner? 

Mr,  Brumbaugh.  No,  sir. 

The  Chairman.  Now,  since  one  was  a  National  bank  and  one  was 
a  State  bank — Girard  was  State;  wasn't  it? 

Mr.  Brumbaugh.  Yes. 

The  Chairman.  The  Comptroller  had  the  final  decision  because  the 
new  bank  was  to  be  a  national  bank;  is  that  right? 

Mr.  Brumbaugh.  That  is  right;  yes.  Philadelphia  National  was 
the  larger  of  the  two. 

The  Chairman.  And  you  say  if  they  had  merged,  they  would  have 
had  36  percent  of  the  banking  resources  of  the  Philadelpnia  areaT 

Mr,  Brumbaugh,  Correct. 

The  Chairman.  I  believe  the  Philadelphia  was  about  a  billion- 
dollar  bank,  and  Girard  was  $685  million. 

Do  you  Imow  of  any  merger  where  they  had  36  percent  of  the  local 
banking  resources? 

Mr.  Brumbaugh.  I  think  Lexington  had  a  lot  more  than  that. 

The  Chairman.  Lexington  had  a  lot  more  than  that? 

Mr.  Brumbaugh.  Yes. 

The  Chairman.  I  am  not  too  familiar  with  the  details  of  Lexington. 
What  kind  of  banks  were  involved  there? 

Mr.  Brumbaugh.  I  don't  know  whether  they  were  State  or  National. 

The  Chairman.  Were  they  both  State,  both  National,  or  were 
they  mixed? 

Mr.  Brumbaugh.  I  just  can't  tell  you  that. 

The  Chairman.  I  can't  recall  any  merger,  except  this  one,  in 
which  two  of  the  three  regulatory  agencies  expressed  disapproval  of 
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the  merger,  and  the  Departmeat  of  Justice,  before  it  started,  expressed 
disapproval. 

Do  you  know  of  am  other  such  case? 

Mr.  Bbumbauoh.  I  think  one  of  the  other  ^encies  was  opposed 
to  it.  But  these  particular  cases,  I  think  they  opposed  it  on  the  basis 
of  the  amount  of  concentration  it  would  bring  into  the  one  bank  in 
that  particular  center.  It  would  possibly  not  have  been  monopolistic 
but,  nevertheless,  it  is  a  trend  in  that  direction. 

I  think  what  we  are  trying  to  avoid  is  getting  too  much  concentra- 
tion in  the  hands  of  a  few.  I  think  it  is  in  the  best  interests  of  the 
country. 

The  Chairman.  I  just  felt — I  may  be  wrong,  but  I  thought  this 
was  a  little  unusual  case,  and  it  was  not  typical  of  what  has  happened. 
When  mergers  occurred,  they  m^ht  or  might  not  unduly  affect 
competition.  But  I  don't  remember  any  other  case  in  a  big  com- 
mumty  where  it  would  mean  control  of  36  percent,  and  where  two 
or  three  of  the  Federal  agencies  were  opposed. 

Mr.  Bbumbauoh.  I  think  you  will  find  a  merger  in  Missouri  that 
would  control  4S  percent  in  that  district. 

The  Chaihuan.  What  case  is  that? 

Mr.  Zaun.  There  were  nine  banks  in  this  community  and  the 
first  largest  and  the  third  laigest  banks  merged,  and  the  merged 
bai^  tiien  controlled  48  percent  of  the  assets  of  this  particular  com- 
munity, sir. 

The  Chaibman.  This  report  by  my  colleagues  says: 

There  is  a  pronounced  tendency  in  American  life  for  the  regulatory  bodies 
which  are  Bet  up  to  protect  the  public  to  become  influenced  and  largely  controlled 
by  the  very  groups  which  they  were  created  to  regulate.  In  this  respect  there  is 
nothing  sacroaanct  about  the  batik  regulatory  ageucies.  We  ore  not  certain 
how  much  attention  they  will  pay  to  the  opinions  of  the  Department  of  Justice 
or  how  vigorously  the  Department  itself  will  act.  But  there  will  be  at  least  a 
greater  chance  that  the  need  for  competition  will  be  stressed  than  was  provided 
m  the  bill  originally  sponsored  by  the  examining  agencies. 

Well,  I  was  a  patron  of  the  bill,  and  I  didn't  object  to  proper  amend- 
ments that  would  make  it  clear  that  I  was  just  as  much  opposed  to 
monopoly  as  anybody.     And  that  is  what  we  sought  to  do. 

But  I  didn't  think  it  ought  to  be  handled  by  the  Department  of 
Justice.  Now,  did  you  suffer  from  any  of  these  r^ulatory  agencies 
that  run  roughshod  over  you  when  you  were  bankmg  commissioner 
and,  if  so,  which? 

Mr.  Bbtjmbadgh.  I  was  banking  commissioner  in  1947-51,  and 
there  were  very  few  mergers  in  that  time.  These  mergers  just  started 
to  spring  up  in  the  last  10  to  15  years,  to  any  great  extent.  Prior  to 
that  time  tnere  were  restrictions  even  in  the  States  as  to  how  much  a 
bank  can  move.     There  still  are  m  our  State. 

The  Chaibman.  How  many  banks  do  you  have  in  Pennsylvania? 

Mr.  Bbumbaugh.  Approximately  900. 

The  Chairman.  How  many  are  National  and  how  many  are  State? 

Mr.  Bbombauoh.  More  National  than  State,  I  think  it  runs  about 
5  to  4,  or  a  little  better  than  that,  National.  We  have  more  National 
tb&a  State. 

The  Chaibman.  You  had  the  first  national  bank  in  the  United 
States  in  Fennsylvania,  didn't  you? 

Mr.  Bedmbauoh.  The  First  National  of  Philadelphia  was  the  first. 
Tou  know,  Senator  Clark's  father  was  a  director  in  that  bank,  and  he 
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was  91  years  of  age,  and  they  wheeled  him  to  the  directors'  meeting 
in  a  wheelchair. 

Tlifi  Chairman.  And  that  is  the  First  Pennsylvania  now,  isn't  it? 

Mr.  Brumbaugh.  The  First  Pennsylvania  Co.  took  it  over. 

The  Chairman.  That  is  your  biggest  bank  still,  isn't  it? 

Mr.  Brumbaugh.  That  is  the  lai^est  bank  in  Philadelphia. 

The  Chairman.  Over  a  billion  dollars,  isn't  it? 

Mr.  Brumbaugh.  About  $1,400  million.  But  the  other  two  bonks 
that  were  going  to  merge,  one  over  $1,100  million,  and  the  other  over 
$900  million,  so  it  would  have  been  a  $3  billion  bank. 

The  Chairman.  Girard  was  $685  million  at  that  time? 

Mr.  Brumbaugh.  That  is  right.     They  are  $980  million  now. 

The  Chairman.  Well,  there  is  nothing  in  this  bill  that  metres  them. 

Mr.  Brumbaugh.  No,  no. 

Tlie  Chairman.  This  bill  doesn't  affect  them  in  one  way  or  another. 

Mr.  Brumbaugh.  No;  the  only  banks  it  does  affect  I  think  are 
those  cited  by  the  Justice  Department.  ' 

The  Chairman.  That  is  right— the  Philadelphia  banks  were  never 
merged  so  this  bill  doesn't  immet^e  them  or  force  ihem  to  merge  now. 

\fr.  Brumbaugh,  No;  that  is  not  a  problem.  I  realize  you  have  a 
problem  with  the  others. 

The  C'hairman.  According  to  your  statement,  they  have  doAe  so 
well  operating  alone,  they  wouldn't  want  to  mei^e  even  if  they  could 
get  approval  now. 

Mr.  Brumbaugh.  I  think  it  is  to  their  advantage  not  to  mei^e, 
because  they  have  a  competitive  system  and  there  are  certaimy 
more  opportunities  for  their  employees  to  become  president  of  two 
banks  rather  than  to  become  president  of  one. 

I  am  sure  Lhoy  like  that  because,  every  time  j'ou  mei^e,  you  throw 
one  president  out.  You  only  have  one.  It  travels  that  way  all  over 
the  co\mtry. 

The  Chairman.  Well,  there  may  be  something  in  having  more 
employees  if  yoii  don't  merge.  But  sometimes,  it  ^ou  have  to  put 
the  wages  up,  $1.50  minimum,  and  overtime,  sometimes  you  have  to 
inet^e,  oecHuse  you  can't  keep  paying  those  wages.  That  is  just  oite 
factor  in  stayine  iu  business. 

The  Senator  from  Illinois. 

Senator  Douglas.  First  let  me  thank  the  witness  for  mentioning 
the  supplemental  report  wliich  four  members  of  this  committee  pre- 
pared, and,  for  the  sake  of  t]ie  record,  I  will  identify  them  as  the 
Senator  from  Wisconsin,  Mr,  Proxmire;  the  Senator  from  Pennsyl- 
vania, Mr.  Clark;  the  Senator  from  Maine,  Mr.  Miislde;  and  myself. 

I  appreciate  the  fact  that  you  have  called  attention  to  our  report 
about  this  matter.  We  waiit«d  to  give  more  powers  to  the  Depart- 
ment f>f  Justice,  because  we  were  very  dubious  as  to  the  degree  to 
whicli  the  regulatory  agencies  would  pay  attention  to  the  prmciple 
of  ccnnpotilion. 

We  based  that  upon  the  record  of  the  agencies  in  years  prior  to 
the  passage  of  the  act.  We  found  that  in  the  9  years,  from  1950 
to  1958,  inclusive,  the  Comptroller  of  the  Currency  approved  731 
mergers  and  disapproved  of  only  22,  or  approved  97  percent  of  the 
mergers.  And  tlie  amendment  which  the  four  of  us  proposed,  and 
which  met  with  a  great  deal  of  opposition  from  the  r^ulatory  agencies, 
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was  to  at  least  let  the  Department  of  Justice  have  the  opportunity 
to  give  its  advice  to  the  regulatory  agencies. 

Now,  you  have  supplied  on  page  9  some  very  interesting  material 
that  I  want«il  and  have  not  previously  been  able  to  obtain.  You 
state  that  of  675  applications  for  mergers  received  by  the  banking 
agencies,  644  were  approved  and  31  disapproved;  or,  in  other  words, 
95  percent  of  the  apphcations  for  mergers  were  approved  by  the 
agency  in  charge  of  such  matters.  But  the  Justice  Department 
reported  adverse  competitive  effects  on  470  of  the  782  merger  applica- 
tioDS. 

There  is  some  lack  of  agreement  between  the  675  applications 
received  and  the  782,  but  I  will  pass  over  that. 

In  any  event,  of  the  470  adverse  reports  by  Justice,  apparently  in 
only  31  cases  were  the  opinions  of  the  Justice  Department  considered 
adequate  by  the  regulatory  agency,  or  they  turned  Justice  down  in 
over  90  percent,  welTover  90  percent,  of  the  cases.  So  our  forebodings, 
I  submit,  have  been  borne  out. 

We  said  we  were  not  certain  how  much  attention  they  would  pay 
to  the  opinion  of  the  Department  of  Justice.  That  is  a  very  delicate 
phrase  tnat  we  used.  I  think  we  can  be  certain  now ;  namely,  that  they 
pay  veiT  little  attention  to  the  opinions  of  the  Department  of  Justice. 
Mr.  Brumbaugh.  I  think,  in  the  Department  of  Justice,  there 
Tould  be  some  time  limit  set  when  they  enter  into  a  protest  as  to  the 
merger,  so  the  bank  can  know,  say,  within  60  days,  what  is  going  to 
happen.     I  think  that  is  very  important. 

Senator  Douglas.  You  have  made  a  very  significant  statement, 
but  the  acoustics  are  had. 

Mr.  Bbumbaugu.  I  said  we  are  of  the  opinion  that  the  Justice 
Department  should  give  their  decision  as  to  whether  they  are  going 
to  object  to  a  merger  or  any  action  against  a  banking  institution 
within,  say,  60  days  after  the  merger  has  been  approved  by  the  agency 
tl^t  had  the  prior  approval. 

A  lot  of  the  banks  toda^  that  have  mei^ed  are  of  the  opinion  that 
the  Justice  Department  m^ht  come  back  and  enter  into  their  merger, 
because  there  doesn't  seem  to  be  anything  in  the  act  to  prevent  them 
from  doing  this. 

Senator  Douglas.  Does  this  represent  the  attitude  of  the  Inde- 
pendent Bankers  Association? 
Mr.  Bbumbauoh.  Yea,  it  does. 

Senator  Douglas.  In  other  words,  that  action  by  the  Justice  De- 
partment under  the  Antitrust  Act,  should  be  initiated  within  60  days? 
Mr.  Bbuhbaugh.  Within  any  limited  length  of  time.     The  lei^h 
of  time  makes  no  difference,  just  so  it  is  limited. 

Senator  Douolas.  I  think  that  ia  a  significant  suggestion,  because 
it  protects  the  bank  from  the  danger  that  after  they  merge,  a  long  time 
after  the  "wedding"  has  been  completed,  the  Justice  Department 
comes  in. 

Mr.  Bbumbauoh.  I  think,  too,  if  you  are  going  to  amend  this  act, 
you  sboidd  provide  that  these  banks  that  have  not  received  a  protest 
from  the  Justice  Department,  would  not,  unless  they  asked  for  further 
mM^ers. 

Smiator  Douglas.  Meiers  should  not  be  conducted  during  that 
60-day  waitdog  period? 

Mr.  Bruubaugh.  That  is  right. 
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Senator  Douglas.  In  other  words,  there  should  be  a  stay  in 
proceedings  for  60  days,  and  during  that  time  Justice  should  make 
up  its  mind  whether  or  not  it  will  oppose  the  case  in  courts? 

Mr.  BRDMBAuaa.  That  is  right. 

Senator  Douglas.  I  think  that  is  a  very  significant  proposal  which 
would  meet  at  least  many  of  the  objections  which  have  been  offered 
to  the  present  situation. 

Mr.  Brumbaugh.  I  think  Mr.  Zaun  will  go  into  this  further  with 
you,  when  he  testifies. 

The  Chairman.  The  Chair  would  point  out  that  while  the  Chairman 
of  the  Federtd  Reserve  Board  supports  the  pending  bill,  he  did  say 
as  an  alternate  proposal  he  would  support  what  this  distinguished 
witness  said  should  be  the  legislation.  I  don't  question  the  foresight 
of  the  four  Senators  who  did  suggest  we  were  not  having  proper 
safeguards  in  the  1960  act.  But  when  you  mention  "objections"  by 
the  Justice  Department,  I  call  attention  to  the  fact  that  what  the 
Justice  Department  actually  does  is  to  put  the  cases  into  categories 
according  to  Justice's  ideas  as  to  theeffect  on  competition" — favorable," 
"no  adverse  effect,"  "slightlv  adverse,"  "not  substantially  adverse," 
"adverse,"  "significantly  adverse,"  "substantially  adverse,"  "sub- 
stantially adverse  and  serious  anticompetitive  eflfect,"  and  "threat  of 
litigation." 

I  take  it,  when  I  read  these  hundreds  of  pages  of  the  distinguished 
judge  who  passed  on  Hanover  Trust,  it  boils  down  to  this:  There  were 
two  banks ;  now  we  have  only  one.  You  have  eliminated  competition 
when  you  had  two  banks  and  you  now  have  one;  ergo,  you  are  illegal. 
So  it  is  surprising  to  me,  with  all  of  these  differentiations,  I  just  don't 
know  how  they  get  all  of  these  shaded  things.  But  I  am  telling  you 
that  is  the  way  they  say  it — "slightly,"  "not  substantial,"  "adverse," 
"substantially  adverse,"  "substantially  serious."  They  might  as 
well  say  "Wdl,  if  you  had  two  banks,  and  haven't  got  but  one,  we  are 
'agin'  you."  That  is  what  we  are  really  up  against  in  the  future,  and 
that  is  the  reason  I  imagine  that  you  say  this,  because  you  can  im^ine 
there  may  be  a  few  banks  in  your  State — ^you  have  to  compete  with 
New  York,  don't  you? 

Mr.  Brumbaugh.  Yes. 

The  Chairman.  You  have  to  compete  with  San  Francisco,  even, 
don't  you? 

Mr.  Brumbaugh.  Well,  very  Uttle,  in  the  small  institutions. 

The  Chairman.  It  is  potential,  though? 

Mr.  Brumbaugh.  Oh,  yes. 

The  Chairman.  And  you  have  seen  a  great  deal  of  increase  in 
credit,  bank  credit,  private  credit,  every  kind  of  credit,  hundreds  of 
percent  increase  in  recent  years.  So  the  banks  have  to  be  prepared 
to  lend  more  money  than  ever  before,  don't  they? 

Mr.  Brumbaugh.  T  heard  a  witness  state  yesterday  they  had  a 
capacity  of  $2,000,300,  but  never  make  a  loan  over  a  million  dollars. 

The  t'HAiRMAN.  The  point  is,  if  you  have  a  $50,000  capital  bank, 
it  can  moke  a  loan  up  to  so  much,  and  if  it  has  a  million  dollar  capital, 
it  ran  take  care  of  a  great  deal  more  customers. 

Mr.  Brvmbaugh.  I  presume  it  would  be,  and  we  must  have  large 
banks.  We  are  not  denyine  that  issue  at  all.  But  what  we  are  trying 
to  do  is  to  prevent  monopoly  in  banking,  so  we  don't  break  down  the 
barriers. 
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The  CBA.1RUAN.  I  just  want  to  call  attention  to  the  fact  that,  at 
Ibis  time,  we  have  had  a  very  able  and  active  Comptroller.  The 
State  banka  outnumbered  the  national  banks  2  to  1.  They  were 
dominating  the  fiedd.  And  apparently,  he  wanted  to  strengthen  the 
national  banks,  so  he  has  been  creating  a  lot  of  new  ones,  and  these 
mergers  have  been  approved  by  him,  oecause  he  thinks  that  is  the 
proper  way  to  promote  the  national  banking  system  and  better  pre- 
serve the  balance  between  a  dual  system. 
The  Senator  from  Wisconsin. 

Senator  Proxuire.  Mr.  Brumbaugh,  you  indicated  there  are  three 
elements  that  are  promoting  concentration  in  banking;  one,  bank 
metiers;  two,  holding  companies;  and  three,  branch  banking. 
Mr.  Brdmbauqh.  That  is  correct. 

Senator  Froxmire.  You  pointed  out  there  has  been  an  increase 
smce  1021  of  from  5  percent  of  the  banking  done  by  banks  with 
branches,  to  44  percent. 

There  has  also  been  some  increased  activity  at  least  in  recent  years 
in  holding  companies- 
Mr,  Bruubauoh.  Yes. 

Senator  Proxhirb.  All  you  are  askii^  is  that  the  bank  mei^ers  he 
scrutinized  by  the  Department  of  Justice  and  that  Justice  ^  in  a 
position  to  sue  in  the  unusual  case  in  which  they  feel  that  they  must, 
on  the  basis  of  their  record? 
Is  that  correct? 

Mr.  Brumbaugh.  I  think  there  should  be  some  restraint  over  a 
bank  commissioner,  or  Comptroller  of  the  Currency,  or  anyone  who 
has  authority  to  grant  mergers. 

Senator  Proxuire.  What  is  your  answer  to  testimony  we  have  had 
this  morning  and  right  along,  that  you  have  to  have  a  growth  in  big 
banks,  you  have  to  have  mergers,  you  have  to  have  statewide  banking 
systems  and  so  forth,  to  keep  pace  with  the  increased  concentration 
and  growth  of  industry? 

Mr.  Brumbaugh.  I  think  the  correspondent  banks  take  pretty 
good  care  of  that. 

Senator  Proxmirb.  Correspondent  banking  system? 
Mr.  Brumbaugh.  Yes,  and  if  we  can't  make  a  loan,  if  the  loan  is 
too  lai^e  for  us,  we  have  no  problem  in  getting  participations  from 
our  correspondent  banks.    They  never  turn  us  down. 

Senator  Proxmire.  I  am  not  thinking  of  the  problem  of  the  bank 
so  much;  I  am  thinking  of  the  problems  of  tlie  customer.  Say  you 
have  a  customer  who  has  a  statewide  organization.  He  has  clients  in 
several  cities.  He  has  stores  in  several  cities.  Isn't  it  important  to 
him  to  be  able  to  deal  with  one  bank  to  take  care  of  that  situation? 
Mr.  Brumbaugh.  Not  necessarily,  no. 

Senator  Proxmire.  You  mean  correspondent  banking  would 
handle  the  situation? 

Mr.  Brumbaush.  That  is  right. 

Senator  Proxmire.  Can  you  give  us  any  up--to-date  estimate  or  at 
least  judgment  on  the  adequacy  of  personnel  assigned  by  the  r^ulatory 
agencies  to  investigate  and  analyze  the  competitive  situations  in  these 
proposed  mergers? 

You  allege  that  back  in  1959,  before  this  bill  was  passed,  before 
the  1960  bUl  was  passed— you  don't  allege  it,  you  quote  the  Small 
Business  Committee  which  charged  that  personnel  was  inadequate. 
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I  am  wondering  if  there  is  an^  indication  now  that  tliey  don't  have 
adequate  personnel  to  do  this  job?  The  Federal  Reserve  Board, 
Comptroller  of  the  Currency,  and  FDIC, 

Mr.  Brvmbattoh.  I  don't  believe  that  they  lack  personnel  at  the 
present  time. 

Senator  Proxmibe.  You  think  they  have  adequate  personnel  to 
do  the  job  now? 

Mr.  Brumbaugh.  I  would  think  so.  They  give  good  service. 
I  see  no  reason  why  they  couldn't  get  sufficient  help  to  help  them  out 
in  their  examinations.  Of  course,  the  Department  of  Justice  has 
sufficient  help,  too. 

Senator  Proxuire;.  You,  as  a  banker,  and  a  man  with  great  experi- 
ence in  this  field,  you  don't  see  any  justification  in  the  position  taken 
by  the  Governor,  the  Chairman  of  the  Board  of  Federal  Reserve* 
and  every  other  witness  that  supports  this  bill,  that  even  if  the 
Department  of  Justice  finds  the  strongest  evidence  of  adverse  effects 
on  competition,  even  if  the  regulatorv  agency  agrees  that  it  is  going 
to  have  this  strong  effect,  that  even  still  they  woukl  approve  the  merger 
if  the  other  factors  counterbalanced  that  finding? 

Do  you  think  this  would  be  justified  aa  a  principle? 

Mr.  Brumbauos.  You  mean  this  bill  be  justified? 

Senator  Proxmire.  No;  what  I  am  talking  about  is  this:  Mr. 
Martin  told  us  yesterday  that  even  where  the  Department  of  Justice 
finds  that  the  enect  on  competition  uf  a  merger  can  have  the  strongest 
adverse  effect  on  competition,  and  even  where  he  would  concur  it 
would  have  the  strongest  adverse  effect  on  competition,  he  would  still 
feel  free  to  recommend  the  merger  if  the  other  six  categories  in  bis 
judgment,  counterbalanced  this  adverse  competitive  effect. 

It  seemed  to  me,  I  was  quite  shocked  by  this — perhaps  I  am  wrong — 
but  it  seemed  to  me  as  someone  who  is  not  a  banker  that  this  was  a 
judgment  that  was  a  bad  one,  and  it  seems  to  me  this  is  the  crucial 
issue  here.  Because  what  Mr.  Martin  is  teUing  us  is  that  you  have 
to  have  people  deciding  whether  or  not  banks  can  meige  who  will 
give  we^nt  not  just  to  tne  antitrust  aspect,  not  just  to  the  competitive 
aspect,  but  will  give  weight  to  other  banking  aspects  which  the  Depart- 
ment of  Justice  is  not  competent  to  consider. 

This  is  really  the  crux  of  this  bill,  in  my  judgment. 

Mr.  Brumbaugh.  I  just  can't  agree  with  iiim.  You  must  take 
into  consideration  these  Government  agencies  are  naturally  expecting 
power  for  themselves,  too,  and  naturally  they  would  testtfy  in  favor 
of  this  bill,  all  of  them,  including  the  National  Association  of  State 
Supervisors  of  Banks,  because  they  are  after  sufficient  power  to  be 
granted  to  them  with  no  restraint  whatever  from  anyone  else. 

Senator  Proxmire.  That  is  all,  Mr.  Chairman. 

Mr.  Brumbaugh.  Thank  you  very  much,  Mr.  Chainnan,  for  giving 
me  an  opportunity  to  appear  before  this  committee. 

The  Chairman,  Thank  you. 

All  right,  Mr.  Kirkpatrick. 
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STATEMENT    OF    WALLACE    KIBEFATBICE,    SPECIAL    COUNSEL, 
INDEPENDENT  BANEEBS  ASSOCIATION  OE  AHERICA 

Mr.  KiRKPATRicE.  Mr.  Chairman  and  gentlemen,  mj'  name  is  W. 
Wallace  Kirkpatrick.  I  am  appearing  before  your  committee  today 
as  a  consultant  for,  and  am  testifying  on  behalf  of  the  Independent 
Bankers  Association  of  America.  I  am  now  assistant  dean  of  the  Law 
School  of  the  George  Washington  University.  For  many  years  I  was 
with  the  Antitrust  Di\'ision  of  the  U.S.  Department  of  Justice  and 
for  a  time,  I  was  the  Acting  Assistant  Attorney  General  in  charge  of 
that  Division.  During  the  period  when  I  was  the  acting  head  of  the 
Division,  the  antitrust  cases  gainst  the  Lexington  and  the  Phila- 
delphia Banks  were  filed. 

I  would  like  to  discuss  the  application  of  the  antitrust  laws  to 
bankii^  and  particularly  to  bank  mei^ers,  and  then  to  point  out  why 
we  believe  inadequate  the  reasons  advanced  to  support  the  proposed 
exemption  of  bank  mergers  from  the  antitrust  laws. 

The  chairman  and  other  members  of  this  committee  have  repeatedly 
made  plain  tlieir  strong  support  for  competition  in  hanking,  under  the 
dual  banking  system.  I  should  like  to  talk  about  this  competition 
and  our  strong  support  for  it,  too.  For  we  think  Uiat  competition  in 
banking  is  essential  for  our  free  economy. 

The  basic  antitrust  law,  the  Sherman  Act,  has  been  called  a  charter 
of  freedom  by  Chief  Justice  Hughes,  who  pointed  out  that  the  purpose 
of  the  act  was — 

*  *  *  to  prevent  undue  restraint  of  Interstate  commerce,  to  m&intato  ite 
appropriate  freedom  in  the  public  interest,  to  afford  protection  from  the  sub- 
versive or  coercive  influence  oi  monopolistic  endeavor.  (Appalackian  CoaU  Inc.  v. 
V.S.,  288  U.S.  344.) 

In  1953,  the  Attorney  General  named  a  distinguished  committee 
to  produce  a  "thoughful  and  comprehensive  study"  of  our  antitrust 
laws.    This  committee  stated: 

The  general  objective  of  the  antitrust  laws  is  promotion  of  competition  in  open 
markete.  This  policy  is  a  primary  feature  of  private  enterprise.  Most  AmericaoB 
have  long  recognized  that  opportunity  for  market  access  and  fostering  of  market 
rivaby  are  basic  tenets  of  our  faith  in  competition  as  a  form  of  economic  organisa- 

*  *  *  Congress  has  specified  a  policy  favoring  competition  as  an  essential 
ingiediuit  in  a  wide  variety  of  regulatory  statutes  dealing,  for  example,  with 
banking,  transportation,  communications,  and  the  disposal  of  Government 
surplus  property. 

Antitrust  is  a  distinctive  Amraican  means  for  naaurin);  the  competitive  economy 
OD  which  our  political  and  social  freedom  under  representative  government  in 
part  depend.  These  laws  have  helped  release  energies  essential  to  our  develop- 
ment. They  reinforce  our  ideal  of  careers  open  to  superior  akills  and  talent,  a 
crucial  index  of  a  free  society.  As  a  result,  the  essentials  of  antitrust  are  today 
proclaimed  by  both  political  parties  as  necessary  to  assure  economic  opportunity 
and  eomc  limitation  on  economic  power  incompatible  with  the  maintenance  of 
competitive  conditions.     (Report,  Attorney  General's  Committee,  pp.  1-2.) 

Our  antitrust  laws  have  their  roots  in  ancient  concepts  of  the 
common  law.  Theao  concepts  have  served  us  well  in  all  segments 
of  our  economy  because  we  have  chosen  to  adhere  to  them  to  the 
maximum  extent  possible.  Mr.  Justice  Brennan  wrote  for  the 
Supreme  Court: 

Subject  to  narrow  qualifications,  it  is  surely  the  case  that  competition  is  our 
fuadamental  national  economic  policy,  offering  as  it  does  the  only  alternative  to 
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The  countries  of  Western  Europe  for  reasons  of  their  own  fell  away 
from  these  concepts  and  only  m  recent  years  have  be^;un  to  embrace 
them  again  as  a  matter  of  necessity.  The  result  m  the  field  of 
banking  was  commented  upon  by  the  House  Banking  Committee  in 
1956: 

Your  committee  should  like  to  reemphasUe  the  fact  that  this  is  the  only  countiy 
left  where  most  communities  are  served  by  home-owned  and  home-niaQaged 
banks  which  are  aware  of  and  rcsponeivc  to  the  needs  of  the  people  of  their  areas. 
Our  independent  banking  system  has  been  a  vital  factor  in  the  development  of 
the  United  States.  Like  yeast  cells  in  a  loaf  of  bread,  each  working  m  its  im- 
mediate area,  our  banks  scattered  throughout  the  country  have  cooperated  to 
produce  the  greatest  and  most  general  economic  development  the  world  has 
known. 

Other  eountriea  must  depend  on  three,  four,  or  five  banks  having  up  to  tbouBsndB 
of  branches.  Fohcies  and  important  credit  decisions  are  made  hundreds  or 
thousands  of  miles  from  any  of  the  branches.  The  iutorest  of  an  enterprising 
local  customer  may  run  counter  to  that  of  a  large  main  office  account,  in  which 
event  the  former  might  suSer.  This  inevitably  tends  toward  concentration  in 
all  lines,  cartels,  the  stifling  of  new  enterprises,  and  stagnation— what  has  been 
termed  the  "mature  economy."     (H.  Rept.  609.) 

Senator  Pboxmirb.  Is  that  still  true?  Are  we  the  only  country  in 
the  world  that  has  this  diversity  of  banks? 

Mr.  KiRKPATRiCK.  I  beheve  so. 

Senator  Proxmire.  Every  other  country  has  limited  □umbers,  lees 
than  a  dozen;  in  most  cases,  four  or  five. 

Mr,  KiRKPATBicK.  I  am  told  that  is  correct,  yes. 

Senator  Proxmire.  That  is  very  impressive.  I  think  that  is  a 
telling  point,  because  of  our  vast  economic  superiority,  the  fact  we 
do  lead  the  world,  and  we  have  done  it  consistently. 

Mr.  KiRKPATRiCK.  I  am  told,  in  some  nations  there  is  just  a  single 
bank,  a  national  bank. 

The  antitrust  laws  generally  apply  to  the  banking  industry.  Unlike 
the  Federal  Aviation  Act,  the  Federal  Communication  Act,  the  Inter- 
state Commerce  Act,  or  the  Shipping  Act,  no  statute  covering  banks 
confers  any  express  immunity  from  the  antitrust  laws.  Citing  a 
wealth  of  prior  cases,  the  Supreme  Court  has  said: 


Bepeals  of  the  antitrust  laws  by  implication  from  a  regulatory  statute  are 
strongly  disfavored,  and  have  only  been  found  in  cases  of  plain  repugnancy 
between  the  antitrust  and  regulatory  provisions.     (374  U.S.  at  350.) 

Moreover,  for  the  many  years  since  1914,  section  11  of  the  Clayton 
Act  has  specifically  given  the  Federal  Reserve  Board  authority  to 
enforce  compliance  with  various  sections  including  section  7,  "where 
apphcable  to  banks,  banking  associations,  and  trust  companies." 

The  Supreme  Court  has  made  fully  clear  that  the  antitrust  laws 
apply  to  banking  (U.S.  v.  Philadelphia  National  Bank,  374  U.S.  321 ; 
U,S.  V.  First  NatioTial  Bank  &  Tnist  Co.  of  Lexington,  84  Sup.  Ct. 
1033).  Commenting  on  the  importance  of  preser\'ing  competitive 
freedom  bv  antitrust  enforcement  in  this  field,  the  Court  in  the 
Philadelphia  case  said,  at  pages  371  to  372: 

In  holding  as  we  do  that  the  merger  of  appellees  would  violate  section  7  and 
must,  therefore,  be  enjoined,  we  reject  appellees'  pervasive  suggestion  that  appli- 
cation of  the  pro  competitive  policy  of  section  7  to  the  banking  industry  will  have 
dire,  although  unspecified,  consequences  for  the  national  economy.  Concedely, 
PNB  and  Girard  are  healthy  and  strong;  they  are  not  undercapitalized  or  over- 
loaned;  they  have  no  management  problems;  the  Philadelphia  area  ia  not  over- 
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banked;  rufnoua  competition  ia  not  in  the  ofBng.  Section  7  does  not  mnnd&te 
cutthroat  competition  in  the  banking  industry,  and  does  not  exclude  defeuaee 
bftsed  OD  dangers  to  Uquiditv  or  solvency,  if  to  avert  them  a  merger  is  necessary. 
It  does  require,  however,  that  the  forces  ot  competition  be  allowed  to  operate 
within  the  broad  framework  of  governmental  regulation  of  the  industry.  The 
fact  that  banking  is  a  highly  regulated  industry  critical  to  the  Nation's  welfare 
makes  the  play  of  competition  not  less  important  but  more  so.  At  the  price  <rf 
■oms  repetition,  we  note  that  if  the  businessman  is  denied  credit  because  his 
banking  alternatives  have  been  eliminated  by  mergers,  the  whole  edifice  of  an 
entrepreneurial  system  is  threatened;  if  the  costs  of  banking  services  and  credit 
are  allowed  to  become  excessive  by  the  absence  of  competitive  pressures,  ^'i^tually 
all  costs,  in  our  credit  economy',  will  be  affected;  and  unless  competition  is  allowed 
to  fulfill  its  role  aa  an  economic  regulator  in  the  banking  industry,  the  result  may 
well  be  even  more  governmental  regulation. 

'With  regard  to  banking,  it  has  been  out  consistent  national  policy 
that  competition  is  to  be  preserved.  This  has  been  stated  repeatedly 
in  reports  of  coimnittees  in  both  Houses  of  Congress.  Both  Senate 
and  House  committees  urged  the  adoption  of  the  Bank  Holding 
Company  Act  in  1956  as  an  added  means  of  preserving  competitioo 
and  deterring  concentration  of  control  of  banking  resources. 

Both  that  act,  and  the  Bank  Merger  Act  of  1960,  were  looked  upon 
by  Members  of  Congress  as  added  means  of  preserving  competition. 
In  both  instances  the  Senate  and  House  committees  were  careful  to 
point  out  that  these  proposals  were  not  intended  to  replace  the  anti- 
tnist  laws. 

The  antitrust  laws  should  apply  to  banking  for  the  simple  reason 
that  national  pohcy  requires  vigorous  competition  in  banking.  The 
arguments  now  being  advanced  for  exempting  banking  from  the 
protection  of  these  laws  must  be  closely  scrutinized. 

Senator  Froxmire.  I  am  going  to  have  to  interrupt.  I  have  an 
appointment  at  12:30,  and  we  will  come  back  at  2:30.  I  do  have  a 
few  questions  to  ask  you.     Would  this  be  a  good  place  to  stop? 

Mr.  KiRKPATHrcK.  I  think  so. 

Senator  Proxmire.  I  apologize.  You  gentlemen  were  not  able  to 
complete  your  testimony  this  morning,  but  you  wiU  be  given  whatever 
time  you  need  this  afternoon. 

We  will  reconvene  at  2:30. 

(Whereupon,  at  12:30  p.m.,  the  subcommittee  recessed  to  reconvene 
at  2:30  p.m.,  the  same  day.) 

AFTERNOON  SESSION 

Senator  Proxmire  (presiding).     The  subcommittee  will  come  to 
order. 
We  were  hearing  Mr,  Kirkpatrick  who  was  testifying  before  we 


You  may  continue,  Mr,  Kirkpatrick. 

Mr.  Kirkpatrick.  All  right,  Senator. 

One  such  amiment  is  that  because  banking  is  regulated,  there  is 
no  need  for  the  antitrust  laws  in  the  field.  This  argument  was 
vigorously  advanced  in  the  Philadelphia  Bank  case  but  rejected  by 
the  Supreme  Court. 

So.  also,  we  reject  the  position  that  commercial  banking,  because  it  ia  subject 
to  a  nigh  aeeree  of  governmental  regulation,  or  because  it  aeals  In  the  intangibles 
of  eretUt  and  services  rather  than  In  the  manufacture  or  sale  of  tangible  commodi- 
ties, is  somehow  immune  from  the  anticompetitive  effects  of  undue  concentration. 

Competition  among  banks  exists  at  every  level — price,  variety  of  credit  ar- 
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naganents,  convenjenM  of  location,  attractiveness  of  physical  surroundings, 
credit  information,  in\-«stinent  serrice,  SCTvice  rfaargre,  pemHial  Bccomodations, 
advertising,  miscellaneous  Bi>ecial  and  extra  senioes — and  it  is  ke^i ;  on  this 
app^lees'  oim  witnesses  wre  emphatic. 

There  is  do  reason  to  think  that  concentration  is  leaa  intaueal  to  the  free  play 
of  competition  in  banking  than  in  other  service  industries.  On  the  contrary, 
H  is  in  aQ  probabilhy  more  inimical. 

For  example,  banks  compete  to  fill  the  credit  needs  <g  businessmen.  Small 
businessmen  especially  are  as  a  practical  matter,  confined  to  their  locality  for 
the  satisfaction  of  their  credit  nc«ls. 

If  the  number  of  banks  in  the  locality  is  reduced,  the  vigor  of  competition  for 
filling  the  marginal  small  business  borrower's  needs  is  likely  to  diminish. 

At  the  same  time,  his  concomitantly  greater  difficulty  in  obtaining  credit  is 
likely  to  put  him  at  a  disadvantage  ^is-a-vis  larger  businesses  with  which  he 
competes.  In  this  f&jiiion,  concentration  in  banking  accelerates  concentration 
generally  (374  U.S.  at  368-370). 

Moreover,  although  cotnnica'ctal  baoldng  U  subject  to  a  variety  of 
govern  mental  controls,  the  r^ulatorv  scheme  does  not  cover  many 
areas  of  banking  and  particularly  is  largely  absent  from  the  area  of 
iDterrelatioo  of  bank  and  customer. 

There  is  no  banking  control  over  interest  rates  a  bank  may  charge; 
chaises  for  banking  9er\'ices  are  free  of  govenunental  regulations. 

Unlike  certain  other  of  the  so-called  regulated  industries,  banking 
is  left  free  of  control  in  numerous  vital  areas,  such  as  the  availability 
of  loans  and  the  rates  charged  for  them. 

Competition  regulates  the  market  forces  in  those  areas,  and  that 
competition  must  be  guaranteed  its  freedom  by  the  protection  of  the 
antitrust  law»  so  that  it  may  perform  its  function. 

The  Supreme  Court  in  the  Philadelphia  Bani  case  has  described 
the  extent  of  banking  r^ulation  in  the^e  words: 

Moreover,  bank  regulation  is  in  most  reapeetB  less  complete  than  public  utiUty 
regulation,  to  which  interstate  rail  and  air  carriers,  among  others,  are  subject. 

Rate  regulation  in  the  banking  industry  is  Umited  and  largely  indirect;  banks  are 
under  no  duty  not  to  discriminate  in  their  services;  and  though  the  location  of 
bank  offices  Li  regulated,  banks  may  do  business,  place  loans,  and  solicit  deposits 
where  they  please. 

The  fact  tnat  the  banking  agencies  maintain  a  close  surveillance  <A  the  indsutry 
with  a  vciw  toward  preventing  unsound  practices  that  might  impair  liquidity  or 
lead  to  insolvency  does  not  make  Federal  banking  regulation  all  pervasive,  al< 
though  it  does  minimize  the  hazards  of  intense  competition.      (374  U.S.  at  352.) 

If  banking  were  to  be  immunized  from  the  antitrust  laws,  there 
would  have  to  be,  in  the  pubhc  interest,  far  more  direct  and  pervasive 
Federal  regulation  than  has  been  proposed. 

Although  it  is  true  that  the  presently  proposed  bill  would  exempt 
from  the  antitrust  laws  only  meigers  approved  under  the  Bank  Merger 
Act,  still  this  novel  legislation  might  easily  be  the  first  step  to  more 
extensive  and  complete  regulation  of  the  industry. 

Considering  only  the  narrower  field  of  regiUating  bank  mergers  and 
consolidations,  the  record  suggests  that  reliance  on  the  regulatory 
agency  alone  to  safeguard  competition  would  be  unwise. 

As  \lr.  Brumbaugh's  testimony  showed,  there  were  more  bank 
mergers  since  the  adoption  of  the  1960  act  than  in  a  similar  period 
prior  to  the  adoption  of  the  act — which  was  enacted  because  of  con- 
cern over  the  number  of  mergers. 

This  committee  said  in  its  report  on  the  Bank  Merger  Act  of  1960: 

The  IsT^  numtiers  of  mergers  in  recent  years,  the  vast  resources  involved  in 
these  mergers,  and  the  increases  in  the  size  of  the  largest  banks,  particularly 
those  which  h«ve  grown  through  mergers,  all  give  rise  to  concern  for  the  main- 
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tecaace  of  vigorous  competitioa  in  the  bonking  system  and  in  the  iDdustry  and 


merged  backs  also  give  rise  to  concern. 

The  tajlure  of  the  regulatory  agencies  to  reduce  the  number  of 
bank  mergers  raises  serious  doubte  about  the  efHcacy  of  the  process. 
A  leading  authority  in  the  administrative  law  field  has  written: 

An  ineffective  regulatory  agency  often  goes  through  the  motions  of  rogu- 
Utiag  *  *  *  at  the  same  time  the  ageacy  is  careful  for  the  most  part  to  regulate 
in  the  interest  of  the  regulated,  thereby  silencing  them. 

And  we  go  on  and  on  with  our  mExture  of  regulatory  agencies,  all  of  them 
varying  from  time  to  time  in  their  efifectLveness,  some  rather  fully  dominated 
mcMt  (d  the  time  by  the  regulated  parties,  others  semieffective  some  of  the  time 
or  much  of  the  time,  and  iiardly  any  fully  effective  over  sustained  periods. 
(Da\is,  "Administrative  Law,"  1958,  sec.  1.05,  pp.  43,  44.) 

A  second  reason  advanced  in  support  of  the  exemption  of  bank 
mergers  from  the  antitrust  laws  is  that  the  Bank  Merger  Act  sets  out 
a  number  of  criteria  to  guide  the  approving  agency  in  deciding  whether 
to  approve  a  merger,  whereas  the  Clayton  Act  ignores  au  but  the 
competitive  effect  of  the  action. 

Congrees  has  directed  the  agency  authorized  to  approve  honk  mergers 
to  consider  the  banks'  financial  nistory  and  condition,  adequacy  of 
capital  structure,  future  earnings  prospects,  general  character  of  the 
management,  convenience  and  needs  of  the  community,  and  con- 
sistency of  the  corporate  powers  with  the  statute — as  well  as  the 
competitive  effect. 

In  applying  the  Clayton  Act  to  such  mergers,  it  is  argued  that  no 
attention  can  be  paid  to  any  considerations  except  the  la^t  one. 

It  is  submitted  that  these  fears  are  more  apparent  than  real.  Years 
uo  the  Supreme  Court  recognized  the  so-called  failing  company 
defense  to  a  section  7  charge,  realizing  that  the  acquisition  of  a  com- 
pany on  its  way  to  failure  did  not  lessen  competition.  {International 
£%oe  Company  V.  FTC,  280  U.S.  192.) 

This  failing  company  defense  is  still  available  under  the  new 
section  7.     (Sae  U^.  v.  Diebold,  309  U.S.  654.) 

So  certainly  the  acquisition  of  a  failing  bank  would  not  be  con- 
demned b^  the  antitrust  laws  as  a  competitive  reetraint. 

In  addition,  the  Supreme  Court  has  suggested  that  the  failing 
company  doctrine  "inignt  have  somewhat  larger  contours  as  applied 
to  bank  mergers  because  of  the  great  public  impact  of  a  bank  failure 
compared  with  ordinary  business  failures." 

However,  the  Court  continued  by  saying  that  the  question  of  what 
defenses  in  section  7  actions  would  be  allowed  in  order  lo  avert  un- 
sound banking  conditions  was  not  before  the  Court  and  it  set  out  no 
\-iewa  upon  that  problem.  (See  footnote  46  in  the  Philadelphia  Bank 
case,  374  U.S.  at  372.) 

Certainly  not  all  mergers  run  afoul  of  Clayton's  section  7.  In  the 
landmark  case  of  Brown  Shoe  Company  v.  Uniied  States,  in  which  the 
Supreme  Court  laid  down  guidelines  for  determining  the  applicability 
of  section  7,  Chief  Justice  Warren  said: 

At  thfl  samtt  time  that  it  sought  to  create  an  effective  tool  for  preventing  all 
mergers  having  demonstrable  anticompetitive  effects,  Congress  recogniied  the 
stimulation  to  competition  that  might  flow  from  particular  mergers. 

When  concern  as  to  the  act's  breadth  was  expressed,  supporters  of  the  amend- 
ments indicated  that  it  would  not  Impede,  for  example  a  merger  between  two  ubbU 
eompaniM  to  eoaUe  the  combination  to  compete  more  effeetivaly  with  laiiK 
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e  which  a 
petitivc  factor  in  the  market.     (370  U.S.  at  319.) 

Accordingly,  it  may  well  be  that  bank  mergers  designed  to  prevent 
a  bank  failure,  to  provide  better  management,  to  cure  problems  of 
unsound  assets  or  madequate  capital,  to  provide  management  suc- 
cession or  to  alleviate  destructive  competition  in  an  overbanked 
situation  would  not  violate  the  standards  of  the  Clayton  Act. 

It  is  clear  that  a  court  would  apply  Clayton  Act  standards  to  a  bank 
merger  only  in  the  context  of  the  banking  industry  and  the  particular 
facts  of  the  individual  merger.  (See  Brovm  Shoe  Company  v.  U.S., 
370  U.S.  at  321.) 

The  Department  of  Justice  has  filed  suits  under  the  Clayton  Act 
to  block  bank  mergers  in  only  a  handful  of  instances.  Though 
Justice  recommended  unfavorably  to  the  approving  agency  in  470 
applications,  it  initiated  only  7  suits. 

This  suggests  considerable  restraint.  It  seems  clear  that  objections 
to  a  merger  filed  under  terms  of  the  Bank  Merger  Act  seldom  result 
in  a  court  challenge  under  the  Clayton  Act. 

A  third  argument  to  justify  exemption  of  bank  mergers  &om 
antitrust  is  that  confusion  in  the  law  exists  today  and  the  situtation 
should  be  clarified. 

It  is  quite  clear  that  today  the  Clayton  Act's  section  7  applies  to 
bank  mergers,  and  that  the  Bank  Merger  Act  of  1960  does  not  im- 
munize approved  mergers  from  challenge  under  the  antitrust  laws. 

The  Philadelphia  Bank  defendants  even  abandoned  this  latter 
argument  on  appeal  before  the  Supreme  Court.  (See  note  No.  26, 
374  U.S.  349.) 

So,  under  present  law,  banks  as  well  &a  concerns  in  some  other 
r^ulated  ana  all  unregulated  industries  can  merge  only  under  the 
criteria  set  by  the  Clayton  Act. 

For  example,  companies  which  obtain  the  approval  of  the  Federal 
Communications  Commisdon  of  certain  actions  may  find  that  these 
actions  remain  subject  to  challenge  by  the  Department  of  Justice 
under  the  antitrust  laws.  (U.S.  v.  RCA,  358  U.S.  334.)  And  a  pipe- 
line merger  approved  by  the  Federal  Power  Commission  as  being  in 
the  pubBc  interest  has  been  condemned  under  the  Clayton  Act. 
{Calijomia  v.  FPC,  369  U.S.  482;  U.S.  v.  El  Paso  Naiwal  Gas  Com- 
pany, 84  Sup.  Ct.  1044.) 

The  chairman  of  this  committee  has  recently  suggested  in  an 
article  in  Banking,  of  May  1965,  that  it  is  time  to  end  any  doubt 
and  uncertainty  as  to  "old  meigers." 

It  has  been  suggested  that  the  doubts  and  micertainty  as  to  the 
validity  of  bank  mergers  which  occurred  before  February  25,  1961, 
the  day  the  complaint  in  the  Philadelphia  Bank  case  was  filed,  should 
be  eliminated. 

Whatever  may  be  the  merits  of  proposals  on  this  point,  surely  there 
is  no  need  to  remove  antitrust  entirely  from  the  field  of  bank  meigers 
in  order  to  accomplish  this  objective;  a  much  less  drastic  remedy  for 
any  problem  that  does  exist  in  this  area  can  certainly  be  devised. 

We  do  not  believe  that  there  are  any  valid  reasons  to  immunize 
bank  meigers,  approved  under  the  Bank  Merger  Act,  from  the  anti- 
trust laws.  We  beheve  that  any  practical  problems  which  do  in  fact 
exist  in  this  area  can  be  met  with  a  remedy  far  less  drastic  than  antn 
trust  immunization. 
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Senator  Psoxmibe.  Thank  you  Terr  much. 

I  will  be  brief  in  my  questioning,  Mr.  Kirkpatrick,  because  I  know 
there  are  some  ^ntlemen  here  who  have  to  catch  planee  this  after- 
noon. I  appreciate  very  much  your  quoting  from  the  Philadelphia 
case,  because  I  think  that  is  a  landmark  decision.  It  was  very 
carefully  reasoned.  What  was  your  position  with  the  Department  of 
Justice^ 

Mr.  KiHSFATBicK.  When  I  left  the  Department,  I  was  the  first 
ftssistant  in  the  Division. 

Senator  Pboxhire.  You  were  in  the  Antitrust  Division? 

Mr.  KiBKPATRicK.  I  was  in  the  Antitrust  Division.  For  about  2 
months  I  was  the  Acting  Assistant  Attorney  General. 

Senator  Proxmirb.  Did  you  try  any  of  these  cases? 

Mr.  KiBEPATBicE.  None  of  the  bank  cases,  no.  I  initiated  two  of 
them. 

Senator  Proxuibs.  Which  ones? 

Mr.  Kirepatbice.  Philaddpkia  and  Lexington.  I  would  prefer 
to  say  ihey  were  brought  at  the  time  I  was  head  of  the  Division. 

Senator  Pboxhirb.  At  any  rate,  you  were  throughly  famiUar  with 
them  at  that  time. 

Mr.  KiBEPATBicE.  Yes,  sir. 

Senator  Pboxhire.  Once  again  I  want  to  ask  you.  because  you  are 
an  extraordinarily  able  lawyer,  you  have  had  very  relevant  e^qierience 
in  this  area.  On  page  5,  where  you  quote  from  the  Philadelpnaa  case, 
you  say  section  7  does  not  mandate  cutthroat  competition  and  does  not 
exclude  defenses  based  on  dangers  to  Uquidity  or  solvency,  if  to 
avert  them  a  mei^er  is  necessary. 

Now  the  question  strikes  me — I  have  been  asking  the  Chairman  of 
the  Federal  Reserve  Board  and  I  intend  to  ask  the  Comptroller  Gen- 
eral and  FDIC  the  same  thing,  whether  they  are  competent  to  handle 
antitrust  matters.  I  would  hie  to  ask  you  if  you  think  the  Depart- 
ment of  Justice  has  the  competency  to  handle  such  things  as  whether 
or  not  an  area  is  overbanked,  whether  there  are  dangers  of  liquidity 
or  Bolventy.  Isn't  this  beyond  their  professional  competency?  Do 
they  have  the  kind  of  experience  that  would  be  most  relevant  and 
i^ipropriate  to  evaluate  these  noncompetitive  factors? 

Mr.  Kirepatbice.  No,  sir;  and  I  don't  think  there  is  any  sug- 
gestions that  the  Department  of  Justice  would  ever  be  the  one  who 
would  make  any  final  judgment  on  such  factors. 

Senator  Pboxmibe.  But  what  happens  now,  according  to  the  pro- 
ponents of  this  bill,  is  that  the  Department  of  Justice  has  a  veto? 
Tliey  can  say  no,  they  can  overrule,  no  matter  what  the  other  agencies 
find? 

Mr.  KiRKPATRicE.  Senator,  as  you  are  well  aware,  the  veto,  if 
any,  comes  from  the  court.  It  comes  from  the  court  which  decides 
on  the  basis  of  the  law,  after  evidence  is  submitted  to  it. 

Senator  Phoxmibb.  That  is  right;  yes.  I  recognize  that.  It  does 
come  from  the  court,  not  the  Department  of  Justice.  But  the  Depart- 
ment of  Justice  makes  the  decision  to  bring  the  case.  Then  we  go  to 
the  court.     Has  the  court  the  competence? 

Mr.  KiBEPATRiCK.  The  court  has  the  competence  to  decide,  guided 
by  the  best  evidence  available.  The  witness  this  morning,  Mr. 
Brumbaugh,  mentioned  he  had  been  a  witness  in  the  Philadelphia 


,y  Google 


168  AMEND   THE    BA^'K   MERGER    ACT   OF    19«0 

case.     I  am  sure  the  court  nevtr  decider  on  the  basis  of  its  own  knowl- 
edge, it  decides  only  on  the  evidence  presented  to  it. 

Senator  Proxmirb.  Well,  you  know,  I  suppose  these  fellows  in 
the  banking  business — I  was  in  it  for  a  short  time — out  they  claim, 

i'ust  like  economists,  that  they  are  in  a  complex  business,  that  you 
lave  to  have  years  of  experience  to  know  what  you  are  doing. 

In  view  of  the  fact  that  you  initiated  the  Philadelphia  case,  and 
maybe  one  or  two  other  cases,  do  you  feel  it  is  possible  for  the  courts 
and  the  Justice  Department  in  concert  to  bnng  to  bear  sufficient 
proffesional  competenc«? 

Mr.  KiRKPATKiCK.  Yes,  sir.  The  Department  can  present  to  the 
court  the  appropriate  evidence  from  appropriate  sources.  Much  of 
this  is  documentary,  some  is  oral  testimony. 

Senator  Proxmire.  Because  on  page  12  you  go  on  to  say: 
it  may  well  be  that  bank  mergers  designed  to  prevent  bank  failure,  to  provide 
better  management,  to  cure  problems  of  unaound  aeaeta  or  inadequate  capita], 
to  provide  management  succession  or  to  alleviate  destractive  competition  in  an 
overtwnked  situation  would  not  violate  the  standards  of  the  Clayton  Act. 

The  question  is  whether  the  courts  and  the  Attorney  General  are 
the  proper  people  to  make  that  judgment.  I  take  it  Senator  Robert- 
son and  the  authors  of  this  bill  may  feel  the  banking  agencies  are  the 
best  people  to  do  it,  but  you  feel  the  courts  are  perfecuy  competent. 

Mr.  KiRKPATRiCK.  I  would  think  it  would  have  to  be  submitted 
in  the  last  analysis  to  the  court. 

Senator  Proxmirb.  Yesterday  or  the  day  before  I  was  questioning 
a  witness,  and  there  was  no  contradiction  of  it,  he  told  me  this  bifl 
would  simply  take  bank  mercers  away  from  judicial  reriew  entirely, 
ti^e  it  rigot  out  from  under  the  judicial  process. 

Mr.  KiRKPATRiCK.  I  think  that  is  what  would  happen.  There  is 
no  provision  for  a  hearing  under  the  Bank  Merger  Act.  There  need 
be  no  hearing.  There  could  possibly  be  mandamus  or  something  of 
that  sort,  but  certainly  not  judicial  review. 

Senator  Proxmirb.  At  any  rate  you  don't  feel  there  is  anything 
that  makeR  banking  so  special,  so  complex,  so  unique,  that  it  is  any 
different  than  any  other  complicated  business.  There  are  many 
complicated  businesses  the  Department  of  Justice  and  the  Supreme 
Court  and  other  courts  have  to  handle,  and  banking  is  not  so  com- 
plicated that  it  is  be3-ond  the  competence  of  a  capable  lawyer  and 
judge;  is  that  right? 

Mr.  KiRKPATRiCK.  I  feel  that  is  very  true.  I  think  the  aigument 
of  how  peculiar  it  is — I  think  I  have  heard  in  connection  with  natural 

fas  pipelines,  where  the  Federal  Power  Commission  approved  the 
1]  Paso  acquisition  and  tlie  Supreme  Court  held  that  despite  the 
agency's  approval,  the  mei^er  had  to  be  stopped  because  it  \'iolated 
the  Clayton  Act. 

There  are  many  peculiarities  about  that  industry,  gas  pipelinea, 
but  whether  it  b  more  complicated  than  banking  or  not,  I  certainly 
don't  know,  but  that  is  a  pretty  complicated  industry. 

Senator  Proxmire.  The  Justice  Department  does  not  recommend 
action  to  the  bank  supervisor,  that  is,  the  Reserve  Board  or  the 
FDIC,  or  the  Comptroller  under  the  Bank  Merger  Act,  no  authority 
is  given  to  recommend  action,  it  merely  reports  on  the  competitive 
factors  involved. 

Mr.  KiRKPATRiCK.  That  is  right. 
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Senator  Pboxuibe.  It  was  the  decision  of  the  Supreme  Court  that 
this  did  not  exempt  banks  from  the  section  7  of  the  Clayton  Act, 

Mr.  KiBKPATBiCE.  That  is  correct. 

Senator  Pboxmire.  My  question  is,  Do  you  recommend  that  it  is 
necessary  to  change  the  law,  to  clarify  it,  so  there  is  explicit  authority 
given  to  the  Department  of  Justice  to  recommend  action? 

Mr.  KiBKFATEicE.  No.  I  don't  think  so.  I  think  I  would  oot 
recommend  any  such  change  of  the  law. 

Senator  Proxmire.  You  don't  think  even  in  the  cases  where  you 
find  it  has  a  most  adverse  effect  on  competition,  that  the  Department 
of  Justice  should  have  the  power  to  recommend  against  a  merger? 

Mr.  KiBKPATRlcK.  It  can  always  call  to  the  approving  agency's 
attention  the  facta  and  circumstances.  But  if  action  is  to  be  taken 
I  would  suppose  it  should  be  taken  by  the  Department  in  the  normal 
course  in  court,  which  is  where  the  Department  belongs. 

Senator  Proxmire.  Now  on  page  9  you  say  another  witness  will 
show — is  that  the  preceding  witness? 

Mr,  KiHKPATRicK,  Yes,  sir,  Mr.  Brumbaugh. 

Senator  Pboxmike.  I  missed  it.  You  say  there  were  more  bank 
mergers  since  the  adoption  of  the  1960  act,  than  in  any  similar  years 
prior  to  the  adoption  of  the  act ;  is  that  right? 

Mr.  KiREFATRicK.  I  beHeve  he  testified  as  to  the  3  years  before 
and  3  years  aftOT. 

Sffliaior  pROXHiRE.  Three  years  after  1960  and  3  years  before? 

Mr.  KiRKpATRicc.  Yes. 

Senator  Proxmire.  Did  he  go  back?  Well,  I  will  examine  his 
testimony.    Thank  you  very  much. 

Mr.  KiHKPATHiCK.  Senator,  if  I  might  comment  for  a  moment  or 
two.  There  b  a  chart  which  the  court,  the  district  court  in  the 
Manufacturers  Hanover  case,  included  as  part  of  its  opinion,  which 
I  thmk  might  be  an  interesting  graphic  representation  of  what  is,  as 
the  court  described  it,  "this  demonstrates  there  is  no  mistaking  a 
strong  trend  toward  oligopoly"  and  then  in  the  court's  opinion  are 
four  pie-shaped  charts  showing  the  concentration  of  banking  in  the 
big  five  banks  in  New  York  and  what  is  left  for  all  of  the  other  banks 
other  than  the  big  five. 

Senator  Pboxmibe.  It  doesn't  take  much  training  in  economics  to 
know  that  where  you  have  this  small  number  of  banks,  with  this 
proportion  of  control,  you  definitely  have  ohgopoly,  by  any  definition. 
Aftra-  all,  oligopoly  is  more  than  duopoly,  triopoly,  or  quadopoly. 

I  think  you  could  say  that  is  something  even  more  concentrated 
than  oligopoly. 

At  airy  rate,  you  have  such  a  small  number  of  banks  involved,  they 
obvioudnr  are  in  a  position  to  influence  the  price  of  banking  services. 

Mr.  EiBSFATiuCK.  Yfis,  and  these  graphs  show  how  that  control 
is  increased. 

Senator  Froxuire.  That  will  go  into  the  record, 

(The  graphs  follow:) 
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£}  1965,  Commerce  Ctearing  House.  Inc. 

Senator  Proxhire.  Our  next  witness  is  Mr.  Ralph  Zaun,  president, 
Independent  Bankers  Association  of  America. 

STATEMENT  OP  RALPH  L.  ZAUN,  PEESISENT,  UrSEPElTDBHT 
BARKERS  ASSOCIATION  OP  AHERICA,  AND  EXECUTITE  VICE 
PRESIDENT,  GRAFTON  STATE  BANE,  ORAFTON,  WIS. 

Mr.  Zaun.  Thank  you,  Senator  Proxmire. 

I  am  Ralph  L.  Zaun  of  Grafton,  Wis.,  where  I  am  executive  vice 
president  of  the  Grafton  State  Bank.  I  appear  here  as  pre^jident  of 
tiio  Independent  Bankers  Association  of  America,  an  organization 
of  6,340  Danks  in  40  States.  Our  association  was  fomided  35  years 
1^0  on  the  fundamental  precept  that  vigorous  competition  among 
banks  is  essential  to  a  sound  banking  system  and  a  healthy  ecomony. 
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Jjet  me  say  at  the  outset  that  our  association  is  well  aware  of  the 
historic  concern  of  this  committee  for  the  preservation  of  competition 
and  the  prevention  of  concentration  in  banking.  This  was  made 
abundant^  clear  in  the  reports  of  your  committee  on  the  Bank 
Holding  Company  and  Bank  Merger  Acts.  This  concern  was  re- 
iterated in  a  recent  letter  to  me  from  your  chairman.  It  pleased  me 
to  note  that  your  chdrman  inserted  this  letter  in  the  Congression^ 
Record. 

We  assume  vour  committee  and  our  association  agree  on  the  objec- 
tives as  regards  control  of  bank  mergers.  Apparently  we  have  some 
differences  as  to  methods  for  achieving  this  goal. 

S.  1698  would  exempt  bank  mergers  from  the  application  of  both 
the  Sherman  and  Clayton  Acts  and  makes  the  decision  under  the 
Bank  Merger  Act  conclusive  as  to  any  merger.  The  net  result  of 
passage  of  this  bill  would  be  to  put  reliance  solely  upon  the  adminis- 
trative process  prescribed  in  the  Bank  Merger  Act. 

The  record  shows  that  the  Merger  Act  has  been  ineffectual.  It  has 
done  little  or  nothing  to  slow  the  merger  rate.  This  has  occurred 
despite  the  fact  that  antitrust  laws  apply  to  banking. 

At  the  time  of  the  Bank  Merger  Act  hearings,  your  chairman, 
Senator  Robertson,  said,  and  I  ^uote,  "The  bill  see^  to  go  further 
than  the  present  law  and  to  make  it  more  difiBcult  for  banks  to  merge." 

Senator  Phoxicibb.  Well,  it  did  that;  it  did  that  by  any  interpreta- 
tion. 

Mr.  Zaun.  No,  sir,  it  did  not.    It  failed  in  that  purpose. 

Senator  Proxmirb.  It  did  that  in  the  sense  that  before  this  bill  was 
enacted,  the  authority  to  prevent  merger  was  not  clear  and  explicit 
in  the  law  for  the  comptroller  of  the  currency  or  the  Federal  Reserve 
Board  or  the  FDIC.  They  may  not  have  exercised  their  authority  under 
the  Bank  Merger  Act  with  sufficient  effectiveness,  but  they  have 
exercised  it  to  some  extent.  Is  that  correct?  Only  the  authority  to  stop 
merger  was  in  the  State  bodies,  by  and  large,  so  this  1960  act  provided 
Bomething  that  was  not  in  the  law  before. 

Mr.  Zaun.  That  would  be  correct. 

Senator  Proxmirb.  It  may  not  have  been  effective,  but  it  was  at 
least  a  modest  advance. 

Mr.  Zauk.  I  would  agree  that  is  correct.  It  was  certainly  a  well- 
intentioned  proposal,  that  now  has  had  5  years  of  experience,  and 
we  can  look  at  it  now  in  the  light  of  these  5  years  of  experience  and 
draw  our  present  conclusions,  which  are,  it  just  hasn't  worked. 

Senator  Proxmirb.  Well,  there  were  31  denials  that  wouldn't 
have  been  denied  before,  so  I  agree  it  is  not  much,  I  don't  think  ^ou 
can  make  a  case  that  it  is  a  very  emphatic  record,  but  at  least  it  is 
something. 

I  didn't  mean  to  interrupt  you,  thank  you, 

Mr.  Zaun.  We  maintain  this  objective  has  not  been  achieved,  and 
we  feel  it  would  be  better  to  examine  the  Bank  Merger  Act  with  the 
goal  of  making  it  work  better,  rather  than  proposing  to  terminate 
application  of  the  antitrust  laws  to  banks. 

As  shown  by  your  committee  report  in  ui^ng  adoption  of  the  act, 
its  purpose  was  to  fill  gaps  and  loopholes,  because  the  existing  mei^er 
act  and  the  antitrust  laws  were  deemed  inadequate.  Since  the  act 
has  failed  to  meet  its  purpose,  we  believe  it  would  be  prudent  to 
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consider  the  type  of  corrections  which  experience  teaches  are 
indicated. 

There  are  several  apparent  weaknesses  in  the  act.  First,  the  three 
r^ulatory  ^eocies  have  divergent  views  on  the  purposes  and  appli- 
cation of  the  act.  They  are  split  on  most  applications  and  nave 
similar  views  on  very  few.  When  this  happens,  there  is  no  way  to 
harmonize  the  divergent  views.  In  most  cases,  the  approving  au- 
thority wnores  the  recommendations  of  other  agencies  and  the  At- 
torney General.  The  greatest  confumon  existing  in  the  field  of 
bank  mergers  is  the  confusion  among  the  agencies  themselves. 

Senator  Proxhire.  Can  you  document  that?  I  know  there  are 
cases,  we  had  one  example  this  morning  of  a  case  in  which  a  mei^ger 
was  held  valid,  approved  by  the  controlling  agency  and  the  other 
two  disagreed.  I  wonder  if  you  had  documentation  to  show  bow 
common  this  ia 

Mr.  Zaun.  We  have  documentation  of  the  Department  of  Justice, 
in  which  470  oppostion  or  opinions  on  the  competitive  a^ects  were 
submitted,  as  against  785 

Senator  Phoxmibb.  But  you  see  in  very  few  of  those  cases  did 
they  say  they  had  a  strongly  adverse  effect  on  competition.  In 
many  of  those  cases,  the  e^ct  was  mild.  Presumably  in  many  of 
those  cases,  the  Departmemt  of  Justice  would  have  approved  the 
merger,  you  can't  tell.  So  you  can't  say  they  disr^arded  the  recom- 
mendation of  the  Department  of  Justice. 

Mr.  Zacn,  This  is  true.  The  Department  of  Justice  would  admit 
they  had  several  standards,  very  strong  objections,  .and  objections, 
and  mild  objections,  lets's  say.     We  have  no  way  of  knowing. 

SenaJor  Proxkirg.  It  isn't  an  objection.  They  don't  object. 
They  don't  recommend  action.  As  I  understand  it,  what  they  do  is 
to  simply  make  a  finding  and  then  it  is  up  to  the  agency  to  act.  Then 
if  the  Department  of  Justice  feels  it  is  a  violation  of  the  antitrust 
laws,  it  brings  suit. 

Mr.  Zaun.  Yes,  objection  is  not  the  right  word. 

Senator  Proxmire.  It  is  reporting  on  the  competitive  factors.  I 
don't  mean  to  nitpick,  but  I  want  to  make  siu-e  we  understand  each 
other,  that  this  does  not  constitute  a  recommendation,  explicit  recom- 
mendation, that  the  merger  should  be  denied  by  the  Department  of 
Justice,  ail  it  constitutes  is  a  finding  that  it  has  some  effect  on  compe- 
tition, mild,  strong,  moderate,  whatever  it  is,  and  then  the  agency 
decides.  There  is  no  presumption  whatsoever  that  the  Department 
of  Justice  takes  an  adverse  position. 

I  presume  Mr.  Kirkpatrick  is  undoubtedly  the  outstanding  expert 
from  the  Department  of  Justice  in  the  room.  Is  that  statement  about 
the  report  of  the  Department  of  Justice  correct? 

Mr.  Kirkpatrick.  I  think  that  is  correct.  The  report  from  the 
Department  to  the  agency  comments  on  the  competitive  aspect  and 
that  is  that. 

Mr.  Zaun.  I  think  there  would  be  statistics  available  as  to  the 
relative  opinions  of  the  three  regulatory  agencies.  However,  we  have 
not  studied  that  in  depth  at  this  point.  But  we  do  find  that  very 
often  two  of  the  other  iu;encies  have  interposed  objections,  or  opinions 
that  were  not  favorable  to  the  merger,  and  the  merger  was  still 
approved.  I  tjiink  this  documentation  would  be  helpful  to  your 
committee. 
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Bakk  Mbroer  Act  op  I960  (With  Proposed  Amendment) 

Title  12.  U.S.C.,  sec.  1828(c).-~(Federal  Deposit  Insnrance  Act,  gee.  18(c)).— 
Without  prior  written  coneent,  by  the  Corporation,  no  insured  bank  shidl  (1)  merge 
or  cOQBohdate  with  any  noninsurcd  bank  or  institution  or  convert  into  a  nonin- 
sured  bank  or  tnetitution  or  (2)  assume  liability  to  pay  any  deposits  made  in,  or 
similar  liabilities  of,  any  noninsurcd  bank  or  institution  or  (3)  transfer  assets  to 
any  noninsured  bank  or  institution  in  consideration  of  the  assumption  of  liabil- 
ities for  any  portion  of  the  deposits  made  in  such  insured  bank.  No  insured  bank 
shall  convert  into  an  insured  State  bank  if  its  capital  stock,  or  its  surplus  will  be 
leas  than  the  capital  stock  or  surplus,  respectively,  of  the  converting  bank  at 
the  time  of  the  shareholders'  meeting  approving  such  conversion,  witlioat  prior 
written  consent  by  the  Comptroller  of  the  Currency  if  the  reeulting  bank  is  to  be  a 
District  bank,  or  by  the  Board  of  Governors  of  the  Federal  Reserve  System  U  the 
resulting  bank  is  to  be  a  State  member  bank  (except  a  District  bank),  or  by  the 
Corporation  if  the  resulting  bank  is  to  be  a  State  nonmember  insured  bank  (except 
a  District  bank).  No  insured  bank  shall  merge  or  consolidate  with  any  other 
insured  bank  or,  either  directly  or  indirectly,  acquire  the  assets  of,  or  assume 
liability  to  pay  any  deposits  made  in,  any  other  insured  bank  without  the  prior 
written  consent  (i)  of  the  Comptroller  of  the  Currency  if  the  acquiring,  assuming, 
or  resulting  bank  is  to  be  a  national  bank  or  a  District  bank,  or  (ii)  of  the  Boara 
of  Governors  of  the  Federal  Reserve  System  if  the  acquiring,  assuming,  or  resulting 
bank  is  to  be  a  State  member  bank  (except  a  District  bank),  or  (iii)  ofthe  Corpora- 
tion if  the  acquiring,  assuming,  or  resulting  bank  is  to  be  a  nonmember  insured 
bank  (except  a  District  bank).  Notice  of  any  proposed  merger,  consolidation, 
acquisition  of  assets,  or  assumption  of  liabilities,  in  a  form  approved  by  the 
Comptroller,  the  Board  or  the  Corporation,  as  the  case  may  be,  shall  (except  in 
s  case  where  the  furnishing  of  reports  under  the  seventh  sentence  of  this  subseetjott 
is  not  required)  be  published,  at  appropriate  intervals  during  a  period  (prior  to  the 
approval  or  disapproval  of  the  transaction)  at  least  as  long  as  the  period  allowed 
under  such  sentence  for  furnishing  such  reports,  in  a  newspaper  of  general  circu- 
lation in  the  community  or  communities  where  the  main  oflices  of  the  banks 
involved  are  located  (or,  if  there  is  no  such  newspaper  in  any  such  community, 
then  in  the  newspaper  of  general  circulation  published  nearest   thereto).     In 

S anting  or  withholding  consent  under  this  subsection,  the  Comptroller,  the 
oard,  or  the  Corporation,  as  the  case  may  be,  shall  consider  the  financial  history 
and  condition  of  each  of  the  banks  involved,  the  adequacy  of  its  capital  structure, 
its  future  earnings  prospects,  the  general  character  of  its  management,  the  con- 
venience and  needs  of  the  community  to  be  served,  and  whether  or  not  it«  corpo- 
rate powers  arc  consistent  with  the  purposes  of  this  Act.  In  the  cose  of  a  merger, 
consolidation,  acquisition  of  assets,  or  assumption  of  liabiUties,  the  appropriate 
agency  shall  also  take  into  consideration  the  effect  of  the  transaction  on  competi- 
tion (including  any  tendency  toward  monopoly),  and  shall  not  approve  the 
transaction  unless,  after  considering  all  of  such  factors,  it  finds  the  transaction 
to  be  in  the  public  interest.  In  the  interests  of  uniform  standards,  before  acting 
on  n  merger,  consolidation,  acquisition  of  assets,  or  assumption  of  liabilities  under 
this  subsection,  the  agency  (unless  it  Gnds  thst  it  must  act  immediately  in  order 
to  prevent  the  probable  failure  of  one  of  the  banks  involved)  shall  request  a  report 
on  the  competitive  factors  involved  from  the  Attorney  General  and  the  other  two 
banking  agencies  referred  to  in  this  subsection  (which  report  shall  be  furnished 
within  thirty  calendar  days  of  the  date  on  which  it  is  requested,  or  within  ten 
calendar  days  of  such  date  if  the  requesting  agency  advises  the  Attorney  General 
and  the  other  two  banking  agencies  that  an  emergency  exists  requiring  expeditious 
action).*  The  Comptroller,  the  Board,  and  the  Corporation  shall  each  include 
in  its  annual  report  to  the  Congress  a  description  of  each  merger,  coiisolidation, 
acquisition  of  assets,  or  assumption  of  liabilities  approved  by  it  during  the  period 
covered  by  the  report,  along  with  the  following  information;  the  name  and  total 
resources  of  each  bank  involved;  whether  a  report  has  been  submitted  by  the 
Attorney  General  hereunder,  and,  if  so,  a  summary  by  the  Attorney  General  of 
the  substance  of  such  report;  and  a  statement  by  the  Comptroller,  the  Board,  or 
the  Corporation,  as  the  case  may  be,  of  the  basis  for  its  approval.     No  insured 

'(Propneed  Amendment)  It  one  sucb  other  a^^ency  or  the  Attorney  Opniral  report  an^Torably  on  th« 
«Drllcatlon.  a  nubile  hmrini  shall  be  » quimj.    Such  hearing  shall  he  coiidupted  by  the  approvtni  ■mncT 
proposed  resulting  bank.    Banks  In  th«  compeuCive  area  whlui  oppoflfl 

. .!„  <„  .t. j< — ,     Tf,,  Bpprovliig  agency  ah-" 

'  I'rocedures  Act.    An  aicRrLev 
in  Involved  or  In  Ihe  Distilrt  m 
olumtila.    11  iiom  "ucii  otnet  agenties  or  one  such  agency  ano  tne  Aitomey  General  report  untavorablj 
K  appUcallon  ibaU  b«  deulfd. 


Win  reqUMt  as  parties  in  Ihe  procwdfna^.    The  approving  agency  shall 
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State  nonmember  bank  (escept  a  District  bank}  ehall,  without  the  prior  consent 
of  the  Corporation,  reduce  the  amount  or  retire  any  part  of  ita  common  or  pre- 
ferred capital  stock,  or  retire  any  part  of  its  capital  notes  or  debentures. 

Senator  Froxuike.  Why  don't  you  finish  your  testimony  and  I  will 
see  if  I  have  the  gist  of  it. 

Mr.  Zaun.  Eren  if  the  Mei^er  Act  is  strengthened,  we  cannot 
afford  to  discard  the  ba^ic  remedies  available  in  the  antitrust  laws, 
which  are  the  ultimate  weapon  to  prevent  concentration  and  monop- 
oly. Theee  laws  are  an  integral  part  of  our  system  of  free  enterprise 
and  protect  the  public  interest.  They  constitute  the  ingredient  in 
our  society  which  makes  us  unique  in  the  world. 

For  lack  of  such  an  ingredient,  all  of  the  countries  of  Western  Europe 
have  experienced  a  banking  concentration  that  has  placed  control  of 
money  and  credit  in  a  few  banks,  with  hundreds  of  branches. 

As  observed  by  committees  in  Congress,  this  concentration  in 
Europe  destroyed  most  small  business.  The  large  bank  systems  found 
it  more  convenient  and  profitable  to  make  large  loans  to  cartels  and 
monopolies  instead  of  making  many  loans  to  small  business  firms. 

We  could  go  a  step  further  and  observe  that  lack  of  the  balance 
wheel  of  a  middle  class  in  Western  European  society  deprives  those 
countries  of  a  stabilizing  influence,  both  politically  and  economically. 
We  do  not  want  to  have  happen  in  America  what  happened  in  Western 
Europe.  Let  us  therefore  keep  the  ingredient  which  distinguishes  us, 
let  us  keep  the  antitrust  laws  m  full  force  and  effect. 

We  are  aware  of  the  contention  that  banking  is  a  specialized  industry 
which  requires  specialized  treatment  under  the  antitrust  laws. 

We  cannot  agree  with  this.  Historically,  the  only  exceptions 
afforded  by  Congress  to  specialized  industry  is  on  the  bask  that  it 
would  not  be  feasible  for  those  industries  to  submit  to  wide  open 
competition.  Thus  railraods  and  power  utilities  are  shielded.  It  is 
deemed  improvident  to  allow  duplication  of  the  costly  facilities  serving 
the  same  area,  as  a  general  rule.  It  would  he  poor  public  policy,  for 
example,  to  allow  two  power  utilities  to  serve  the  same  town,  dup- 
licating an  entire  network  of  powerlines,  with  the  result  that  the  public 
interest  would  be  injured. 

Banking  has  not  yet  reached  that  stage  and,  hopefully,  it  never 
will.  Our  national  pohcy  is  still  to  preserve  competition  in  banking, 
and  as  this  committee  has  often  stated  "vigorous  competition." 
Wherever  we  have  vigorous  competition  in  our  economy,  we  desire 
to  keep  it  so,  and  the  assurance  for  this  is  the  presence  of  the  antitrust 
laws  as  the  ultimate  weapon  against  mei^ers  that  could  lead  to 
monopoly. 

We  feel  that  the  cure  for  the  uncertainty  about  use  of  antitrust 
laws  in  banking  need  not  be  so  extreme  as  proposed  in  S.  1698.  Bank- 
ing is  not  regulated  nearly  to  the  extent  of  railroads  and  utilities, 
whose  rates  or  chaises  are  fixed  bv  decree. 

We  still  have  competition  as  tne  primary  regulator  in  banking. 
For  example,  competition  is  a  dominant  innuence  on  rates  paid  or 
received  by  the  public.  There  is  no  compelling  reason  for  abandoning 
comp^ition  for  strict  regulation. 

We  should  modify  ratner  than  remove  the  application  of  antitrust 
laws  to  banking  as  the  idtimate  regulator  of  a  competitive  system. 

The  proposal  before  you,  to  insulate  bank  mei^rs  completely 
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from  the  antitrust  laws,  is  drastic.  The  result  could  be  the  b^inning 
of  the  end  of  meaningful  competition  in  our  banking  system. 

Concern  has  been  expressed  about  the  more  than  2,000'  bank 
meters  that  have  been  completed  since  the  Clayton  Act  was  ajoended 
in  1950.  According  to  some  proponents  of  S.  1698,  the  Justice  De- 
partment could  "conceivably"  challenge  these  mergers.  For  our- 
selves, however,  the  IBA  beheves  that  the  chances  that  Justice  will 
ever  initiate  any  sizable  number  of  suits  against  these  mergers  that 
have  been  approved  and  are  now  a  part  of  the  historic  backlog,  is 
extremely  unhkel^y. 

To  clear  the  air  and  to  end  what  many  bankers  regard  as  a  con- 
fused situation,  our  association  proposes  modification,  not  terminfr- 
tion,  of  antitrust  laws  as  the^  &pply  to  banking. 

To  quiet  the  teai  that  antitrust  laws  may  be  used  against  a  merger 
many  years  after  it  has  been  completed,  we  propose  consideration 
of  the  principle  that  an  antitrust  action  to  block  a  merger  naay  be 
started  only  within  a  short  period  after  the  bank  r^ulatory  agencies 
have  approved  it.  If  the  action  is  filed  within  the  specified  period, 
then  the  merger  could  not  be  consummated  until  court  dispoaition 
of  the  case. 

On  the  other  hand,  should  the  Justice  Department  fail  to  file  an 
antitrust  action  within  the  specified  time,  it  would  thereafteo'  be 
foreclosed  from  doing  so. 

As  to  mergers  of  an  emergency  nature,  one  required  to  salvaee  a 
failing  bank,  for  example;  it  is  well  established  there  is  no  ^al 
justification  to  challei^  a  merger  made  under  these  circumstances. 

We  beUeve  the  proposals  I  have  made  would  be  advantageous  to 
banking,  and  we  hope  the  committee  will  agree  they  are  in  the  public 
interest. 

Thank  you  for  your  kind  attention. 

Senator  Proxmire.  Mr.  Zaun,  these  are  very  constructive  proposals 
and  I  think  it  is  an  unusual  statement,  because  so  often  it  is  helpful 
to  hear  witnesses  who  are  opposed  to  legislation,  but  you  have  done 
more  than  that,  you  have  made  constructive  alternative  proposals, 
which  this  committee  will  consider  seriously. 

Ko.  1,  you  say  if  one  of  the  three  a^ncies  makes  an  advn^  finding 
you  would  have  a  hearing.  Where  two  of  the  three  find  adversely, 
the  application  would  be  denied. 

No.  3,  you  would  continue  to  cover  bank  mei^ra?  with  the  anti- 
trust law,  but  if  the  Department  of  Justice  is  to  bring  action,  it  must 
bring  action  within  a  period  of  60  or  90  days,  some  short  period. 

And  do  I  understand  you  to  say  that  you  would  prevent  or  provide 
some  provision  in  the  law  that  woidd  prevent  the  unscrambling  proc- 
ess, that  those  who  have  now  merged,  you  would  forgive,  something 
oi  this  kind,  so  we  wouldn't  have  this  nightmare  which  Is  overhangioig 
thousands  or  hundreds  of  banks  now? 

Mr.  Zaun.  We  were  sure  that  question  would  come  up  and  our 

rwition  would  be  requested  on  that,  therefore  I  have  a  short  statement 
will  read  on  that  question.  Perhaps  the  forgiveness  of  pa^t  maimers 
is  a  price  we  must  pay  for  not  having  had  effective  control  of  nxargers. 
However,  we  would  have  some  reservatoins  to  outright  foi^iveness 
of  aU  past  mei^ers. 

While  most  all  mci^ers  since  1950  were  conceived  in  the  belief 
that  no  violation  of  law  was  involved,  there  are  a  few  recent  metiers 
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where  this  is  not  true.  Also  there  are  some  pending  court  tests.  So 
a  blanket  forgiveness  of  all  past  mergers  may  not  be  entirely  in  order. 
When  we  say  all,  we  would  mclude  tbosa  in  the  courts.  We  have  not 
had  the  time  since  the  hearing  was  called,  nor  perhaps  has  the  com- 
mittee to  study  this  carefully.  However,  we  certainly  would  want  to 
take  a  reasonable  view  on  this  matter  of  the  sword  of  Damocles,  as  it  is 
so  often  called,  and  I  think  it  would  be  detrimental  to  banking  to 
leave  it  remain. 

Senator   Phoxmire.  I   think  so   too.     I   think   one   of   the   most 

firactical  objections  to  the  present  law,  one  of  the  strongest  arguments 
or  this  bill,  is  the  mesa  we  have  gotten  into  with  the  banking  agency 
now  able  to  recommend  a  merger  and  the  Department  of  Justice 
coming  along,  and  there  is  no  limit,  they  can  come  along  months  later 
and  me  a  suit  against  the  merger,  and  unscrambling  two  banks  that 
have  been  merg^  is  worse  than  unscrambling  an  egg.  You  can't  do 
it.  It  is  almost  impossible,  and  if  any  substantial  period  of  time  goes 
by,  it  is  impossible,  new  accounts,  and  so  forth. 

But  I  think  what  you  suggest  here  is  very  helpful  and  I  hope  maybe 
you  and  the  staff  can  in  a  few  days  or  a  couple  of  weeks,  before  this  is 
wrapped  up  and  the  committee  marks  this  up,  will  consider  the 
practical  possibility  of  having  some  kind  of  amendment  that  would 
provide  as  much  foi^veness  as  possible,  recognizing  that  if  we  have 
an  active  court  case,  maybe  we  can't  do  it. 

Mr.  Zaun.  We  would  like  to  make  it  clear  that  our  position  is  not 
to  wreck  the  banks  where  proper  mergers  have  taken  place. 

Senator  Proxmibe.  Of  course  not. 

Senator  Bennett? 

Senator  Bennett.  I  came  off  a  plane  and  was  late  and  have  had 
no  chance  to  get  any  background  or  even  to  read  the  early  part  of 
your  statement.  Since  I  came  in,  you  testified  you  thought  there 
should  be  a  period  of  time  after  a  niei^er  is  proposed  during  which 
the  Department  of  Justice  should  have  the  right  to  object  and  there- 
after be  blocked  from  taking  such  action.  How  long  a  period  do  you 
think  that  should  be? 

Mr.  Zaun.  Well  at  the  time  an  amplication  is  received  by  the 
regulatory  agency,  it  would  be  transmitted  to  the  other  supervisory 
agencies,  and  also  to  the  Department  of  Justice.  It  would  be  under 
consideration  by  the  proper  regulatory  agency  or  the  proper  approv- 
ing agency  for  some  period  of  months.  Mostly  it  is  3  to  6  montns  in 
the  hands  of,  say,  the  Comptroller  or  the  Federal  Reserve  Board. 
During  this  time  the  Department  of  Justice  would  have  equal  op- 
portunity to  study  with  the  regulatwy  agency  the  competitive  factors 
which  we  feel  they  are  so  capable  of  studying,  and  passing  upon,  and 
tJien  they  woidd  be  immediately  advised  at  the  same  time  as  the  regula- 
tory agency  made  a  decision. 

Now,  if  the  decision  was  adverse  to  the  merger,  that  would  obvi- 
ously end  tlie  matter.  However,  suppose  the  regulatory  agency 
were  to  find  in  favor,  and  ihe  Justice  Department  md  not  concur  in 
that  favorable  response.  It  would  then  take  under  more  serious 
study  the  competitive  aspects  of  that  particular  merger.  Now 
obviously  they  nave  that  power  now.  But  in  our  opinion,  and  I 
think  in  many  people's  opinion,  this  time  for  study  and  for  bringing 
a  court  action  is  entirely  too  long.     It  is  not  prescribed  by  statute. 
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A  great  strengtheniag  of  the  Bank  Mei^r  Act  would  be  taking  place 
if  the  Department  of  Justice  were  given  a  limited  length  of  tune  to 
make  its  finding,  and  if  the  finding  was  still  unfavorable,  to  bring  suit. 
This  would  remove  the  aword  from  over  the  head  of  these  banks. 

Senator  Bennett.  I  understand  all  that.  But  I  am  asking  how 
much  time.  You  just  said  the  Department  of  Justice  is  aware  of  the 
problem  from  the  day  of  the  apphcation.  Now  how  much  time  do 
you  think  they  would  need  under  those  circumstances  after  the  decision 
13  announced,  to  keep  the  sword  hanging,  before  they  finally  either 
sheathe  it  or  let  it  drop? 

Mr.  Za0N.  We  hesitate  to  tell  the  Department  of  Justice  how  much 
time  it  would  need,  but  we  suggest  sometime  in  an  area  of  30  to  90 
days. 

Senator  Bennett.  What  was  that? 

Mr.  Zaun.  Thirty  to  ninety  days. 

Senator  Bennett.  Don't  you  think  that  is  a  little  long,  if  they 
have  had  3  to  6  months  to  study  the  problem?  Do  you  think  they 
have  to  start  to  study  all  over  gain  on  the  basis  oi  the  decision? 
Shoiddn't  they  be  prepared  within  7  days  after  the  decision  has  been 
made  to  announce  the  decision  that  thev,  themselves,  have  probably 
already  arrived  at,  which  would  either  oe  moot,  or  alive,  depending 
on  the  decision  of  the  bank  regulatorr  agency? 

Mr.  Zaun.  Senator  Bennett,  I  really  think  your  committee  and  the 
Department  of  Justice  would  be  better  Qualified  to  answer  this  matter 
of  timing  than  we  are.  We  are  merely  suggesting  30  to  90  days, 
feeling  that  30  or  even  60  days  is  not  too  long  to  wait  for  an  important 
decision  on  the  competitive  factors.  It  womd  not  work  undue  hard- 
ship on  the  bank's  desiring  to  mei^e.  After  all  it  has  taken  them 
months  to  get  to  that  stage  and  some  reasonable  length  of  time  would 
not  impose  a  hardship,  I  think.  Obviously,  it  would  not  apply  in 
the  case  of  an  emergency  merger. 

Senator  Proxmire.  As  I  understand  it,  the  Attorney  General  now 
has  10  days  in  which,  if  be  announces  his  decision,  there  will  be  no 
merging  of  assets.  However,  this  doesn't  foreclose  him  from  bringing 
suit  months  later.  What  you  would  do  is  chop  it  off  at  30  to  90  days, 
foreclosing  his  right  to  bring  suit,  or  leave  it  up  to  the  committee,  but 
you  suggest  30  to  90  days  might  be  a  reasonable  time. 

We  might  e-Kplore  this  with  the  Department  of  Justice. 

Mr.  Zaun.  We  believe  that  is  where  it  should  come  from,  between 
your  committee  and  the  Department  of  Justice.  We  would  feel 
presumptuous  to  give  you  a  specified  number  of  days.  There  are 
people  better  qualified  to  give  you  the  answer  to  that  question. 

Senator  Bennett.  But  you  think  it  should  be  at  least  30? 

Mr.  Zaun.  I  would  think  30  days  would  be  a  minimum  period  of 
time,  yes. 

Senator  Bennett.  I  have  no  other  questions,  Mr.  Chairman. 

Senator  Proxmire.  It  may  be  appropriate,  without  objection,  to 
insert  at  this  point  any  letters  or  resolutions  from  the  Independent 
Bankers  Association  and  from  the  State  directors  in  opposition  to  the 
bill. 

(The  letters  and  resolutions  follow:) 
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Independent  Bankebs  Association  or  Auerica, 

Sow*  Centre,  Minn.,  May  27,  1966. 
Dbab  Senator  Robertson:  The  Independent  Bankers  Association  of  Amer- 
ica adopted  the  encloeed  resolutiona  at  ite   1905  convention  held  recently  in 
Hollywood,  FIr. 

We  are  Bending  these  copies  to  you  for  your  information. 
Sincerely, 

Gene  Moore,  Secretary, 

Bank  Merokks 


-A.dopted  at  the  Slst  Annual  Convention  of  the  Independent  Bankers  Asaoclation, 
Diplomat  East  Hotel,  HoUywood,  Flo.,  April  10,  1965 

Whereas  there  has  been  newly  introduced  into  the  Congress  legislation  provid- 
ingtbat  the  antitrust  laws  not  apply  to  banking  mergere;  and 

Whereas  this  legislation  would,  m  effect,  give  a  blank  check  to  banking  merger 
Vk-egotiation  and  agreemeat  without  regard  to  lessening  of  the  competitive  factors ; 


tuition  in  cities  and  commumties  ecrved:  Now,  therefore,  be  it 

Retched,  That  the  Independent  Bankers  Association  opposes  any  legislation 
'^rhich  would  exempt  banking  mergera  from  the  provisiooa  of  existing  antitrust 
statutes. 

Dual  Bankjnq  SrsrsM 

A   RESOLUTION 


Whereas  we  are  In  accord  with  our  dual  banking  system  which  recognizes  the 
autonomy  of  the  States  in  banking  matters,  and  are  opposed  to  any  further 
usurpation  of  these  rights  by  the  Federal  Government;  and 

Wnereas  it  has  come  to  the  attention  of  the  resolutiocH  committee  of  this  asso- 
ciation that  officials  of  the  Federal  Reserve  Board  are  recommending  to  the 
Congress  certain  changes  in  the  laws  of  the  United  States,  the  effect  of  which 
wooM  be  to  establish,  among  other  things,  a  uniform  reserve  system  to  be  applied 
to  all  banks  regardless  of  whether  such  banks  are  members  of  the  Federal  Reserve 
System:  Now,  therefore,  be  it 

Reaolved,  That  the  Independent  Bankers  Association  does  hereby  declare  that 
to  extend  the  coveraee,  restrictions,  and  requirements  of  ttie  Federal  Reserve  Act 
so  as  to  include  all  banks  and  various  types  of  organizations  will  endanger  the 
timo-honored  system  of  dual  control  of  the  banking  system  of  this  country,  and, 
in  effect,  [^ce  all  banking  organizations  under  the  control  and  direction  of  the 
Federal  Reserve  Board,  and  consequently  the  Federal  Government. 

Fedbbal  Bankino  Cbnthaliiatiov 
a  besolution 


Whereas  legislation  is  presently  being  proposed  through  different  sources  and 
to  varying  dearees  calling  essentially  for  the  centralization  of  all  Federal  bank 
charteriBg  ana  supervisory  activities  in  one  department  or  i^ency;  and 

Wiiereas  the  association  recognizee  that  there  has  been  certain  differences 
between  the  respective  agencies,  or  their  personnel,  but  that  the  present  system 
has,  for  the  most  put,  worked  well:  Now,  therefore,  be  it 

Resolved,  That  the  Independent  Bankers  Association  is  opposed  to  any  cen- 
traliiation  or  consolidation  of  Federal  supervising  agencies,  in  the  firm  belief 
that  the  further  centralization  of  power  in  one  department  or  agency  could  have 
an  undesirable  effect  on  the  banking  industry  specifically  and  on  the  public 
welfare'  generally. 
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Ikdepekdeni 

Senate  Bankina  amd  Currekcy  Coumittbb, 
Washington,  D.C. 

Gentlemen:  We  would  like  to  go  on  record  as  being  opposed  to  S.  1698,  We 
feel  the  preservation  of  free  enterprise  banking;  is  important  to  all  of  U9  in  the 
banking  profession,  and  particularly  to  those  of  us  wtio  arc  independent  bankers 
throughout  the  United  States. 

With  14,000  banks  in  the  co 
of  bank  assets.  We  know  n( 
percentage  any  higher  than  il 

We  know  your  committee  will  evaluate  all  arguments,  but  for  the  sake  of  the 


Spink  Countt  Bank, 
Redfidd,  S.  Dak.,  May  S9,  1986. 
Re  Senate  biU  S.  1698. 

Senate  Banking  and  Currencv  Committee, 
Capilvl  Building,  Waihingloa,  D.C. 

Gentlemen:  I  am  writing  to  you  regarding  Senate  bill  8.  1608  now  before  your 
committee  and  the  harm  it  can  do  to  the  smalt  banks  over  this  country  if  it  be- 
comes law. 

One  percent  of  the  banks  now  hold  about  50  percent  of  the  assets,  and  if  this 
trend  continues  at  the  rate  it  \ias  been  goine,  before  long  a  few  big  institutions  will 
control  all  the  banking  operations  in  the  United  States. 

It  seems  to  us  that  this  is  the  purpose  of  this  bill  and  that  big  banks  are  pro- 
moting this  through  the  American  Bankers  Association,  and  if  the  Department  of 
Justice  is  eliminated  from  any  part  of  this  control,  it  will  be  a  sad  day  for  the  smaU 
banker.     This  in  time  will  eliminate  competition  entirely  in  the  banking  busineaa. 

I  am  interested  in  the  preservation  of  free  enterprise  and  strongly  oppose  the 
passage  of  this  bill. 

Sincerely  yours, 

H.  T.  Haynes, 
Preeident,  SotUh  Dakota  Director,  IndependerU  Bankers  Association. 

Senator  Proxmire.  Our  last  witness  is  Mr.  Harry  Harding,  repre- 
senting the  Independent  Bankers  Association,  12tb  Federal  Keserve 
District. 

We  are  looking  forward  to  hearing  you,  Mr.  Harding.  We  had, 
as  you  know,  anouier  distinguished  Califomian  before  us  today  on  one 
side  of  the  issue,  and  now  we  will  be  glad  to  hear  your  side. 

STATEMENT  OF  HAKBT  J.  HASDINO,  REPRESENTINO  THE  INDE- 
PEHDENT  BAHKEBS  ASSOCIATION,  12TH  FEDERAL  RESERVE 
DISTRICT 

Mr.  Harding.  Thank  you.  Mr.  Chairman,  my  name  is  Harry  J. 
Harding.  I  am  president  of  The  First  National  Bank  of  Pleasanton, 
Calif.,  a  $6  million  independent  bank.  I  appear  in  opposition  to  the 
enactment  of  Senat«  bill  1698.  I  represent  the  Independent  Bankers 
Association  of  the  12th  Federal  Reserve  District,  comprising  the  nine 
Western  States  of  Hawaii,  Alaska,  Washington,  Oregon,  California, 
Arizona.  Nevada^  Idaho,  and  Utah. 

I  mignt  say,  bnefly,  there  are  two  independent  bankers  associations 
in  the  country,  brought  into  being  by  problems  that  confronted  tlieir 
particular  area  of  the  country. 
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In  our  section  of  the  coimtrj,  not  only  did  the  States  have  statewide 
branch  banking,  but  we  have  a  holding  company  situation,  where  a 
holding  company,  in  effect,  was  operating  branch  hanking  systems 
across  State  lines  through  that  device. 

It  has  been  my  privilege  to  testify  before  your  committee  a  number 
of  times  and  I  thank  you  for  the  opportunity  of  again  appearing 
l>efore  you. 

Although  the  12th  Federal  Reserve  District  comprises  a  lai^e  part 
<  >f  our  country,  our  association  membership  is  only  401  banks  because, 
ill  our  district,  you  see  the  inevitable  results  of  easy  bank  mergers. 
Xn  California,  alone,  eight  banks  have  79.2  percent  of  the  banking 
offices  and  hold  92.2  percent  of  the  individual,  partnership,  and 
<L-(irp<»ration  deposits. 

Not  all  of  these  offices  have  been  established  through  mergers,  it 
iti  true,  but  a  s^nificant  amount  of  this  heavy  concentration  of  bunking 
<i-ontrol  has  been  brought  about  by  mergers  and  acquisitions  that 
*-esulted  in  the  elimination  of  hundreds  of  independent  banks. 

After  listening  to  my  good  friend,  John  O'Kane,  superintendent 
<  >f  banks  of  the  Stat«  of  California,  this  morning,  I  would  conclude 
Ilia  statement  was  a  very  cordial  and  ui%ent  invitation  for  small 
IdaiUcs  to  merge  with  bigger  ones,  and  I  look  for  some  sad  results. 

There  has  neen  a  great  deal  in  the  press  and  in  the  testimony 
vtffered  here  to  the  effect  that  the  intent  of  Congress  in  passing  the 
iSauk  Merger  Act  of  1960  haa  been  "nullified"  by  the  decision  of  the 
<:ourt3  in  tlu-ee  of  the  seven  suits  brought  by  the  Department  of 
Justice  under  the  act. 

Our  association  has  endeavored  to  set  forth  some  of  the  arguments 
xised  on  the  floor  of  the  Senate  to  win  votes  for  this  act,  and  as  part 
«>f  my  testimony,  without  reading  it  at  this  time,  I  would  hke  to  include 
wur  newsletter  dated  May  12, 1965,  which  is  attached  to  this  statement, 
^  part  of  this  record. 

Senator  Pboxmire.  Without  objection,  that  will  be  done.  (See 
J).  184). 

Mr.  Harding.  You  can  see  that  over  and  over  again  it  was  stated 
the  bill  did  not  take  the  Attorney  General  out  of  the  merger  picture — 
that  the  powers  he  had  were  unchanged. 

R^araless  of  what  Congress  intended — regardless  of  whether  the 
courts  misunderstood  the  will  of  Congress  or  not— the  courts  have 
spoken  and  the  law  is  as  they  have  determined.  The  move  to  take 
tne  bank  mei^ers  out  from  under  the  antitrust  laws,  then,  is  a  new 
move,  and  should  be  looked  upon  as  to  what  is  intended  to  be  ac- 
complished. 

We  have  contended  on  a  number  of  occasions  the  question  for 
Congretis  first  to  decide,  is:  What  kind  of  banking  system  do  we  want 
in  America?  Do  we  want  a  system  of  highly  centralized  control  of 
banks  such  as  we  have  in  CaUfornia,  and  s  number  of  other  Western 
States? 

With  1,516  bank  mergers  in  the  10-year  period,  1954-63,  of  which 
475  were  in  the  years  1961-63,  after  the  Bank  Metier  Act  became 
law,  it  will  not  tfuce  many  years  at  this  pace  to  have  a  group  of  large 
banks  and  only  a  few  community-centered  independent  banks,  and 
those  playing  a  very  unimportant  part  in  our  economy.  Therefore, 
we  believe  the  proper  approach  is  for  Congress  first  to  determine  the 
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kind  of  a  bankii^  sTstem  it  wants  in  thia  country  and  to  build  toTard 
that  end. 

Congress  has  repeatedly  indicated  its  disapproval  of  monopolistic 
tendencies  in  banking  by  its  actions;  such  as,  by  its  limitation  on 
branching  of  national  banks  to  that  permitted  by  the  States;  by  the 
enactment  of  the  Celler-Kefauver  amendment  to  the  Clayton  Act  in 
1950;  by  the  Bank  Holding  Company  Act  of  1956;  and  by  the  declared 
ptuyoae  of  the  Bank  Merger  Act  of  1960,  to  make  "bank  mergers  more 
aimcult." 

The  test  of  the  effectiveness  of  the  Bank  Mei^er  Act  of  1960  is  not 
in  the  determination  of  the  courts  in  the  few  suits  instituted  by  the 
Department  of  Justice  but,  rather,  in  what  has  happened  in  the  way 
of  mergers  since  the  act  went  into  effect. 

The  record  of  mergers  approved  and  the  small  number  disapproved 
by  the  regulatory  agencies  best  indicates  the  ineffectiveness  of  the  act 
as  far  as  making  mergers  more  difficult  is  concerned. 

Perhaps  the  reason  for  this  failure  to  make  bank  mergers  more- 
difficult  was  the  fact  that  regardless  of  the  instances  where  the  Depart- 
ment of  Justice  declared  the  proposed  merger  would  substantially 
lessen  competition  or  tend  to  create  a  monopoly,  the  respective  bank 
supervisory  agency  involved  could,  and  almost  always  did,  approve 
the  meiger. 

The  removal  of  the  Department  of  Justice  from  the  merger  picture 
by  passage  of  the  bill  under  consideration,  which  would  take  bank 
mergers  from  under  the  antitrust  laws  of  the  country,  would  not 
hinder  the  wave  of  bank  mergers.  It  was  this  wave  of  mergers  that 
caused  the  a^tation  for  legislation  in  the  first  place,  beginning  on  the 
House  side  with  the  Celler  bill. 

The  real  "teeth"  in  the  Merger  Act  of  1960  is  the  fact  that  the 
Department  of  Justice  has  the  power  to  bring  legal  action. 

The  requirement  in  the  act  that  the  supervisory  agencies  should 
also  consider  the  competitive  factor  means  that  the  proposed  merger 
shall  meet  some  unknown  and  undeclared  standards  of  tne  respective 
supervisory  agency. 

With  three  agencies,  alt  operating  under  different  laws,  and  as 
shown  over  and  over  again  in  tneir  rules  applying  to  specific  situations 
varying  greatly  in  their  interpretations,  there  can  be  no  uniform 
standards  of  competition. 

You  then  have  a  return  to  the  conditions  as  they  eiusted  before  the 
Merger  Act  became  law.  The  obtaining  of  an  advisoir  opinion  of  the 
Department  of  Justice  under  such  conditions  would  be  meaningless. 

A  competition  of  laxity  among  the  agencies  would  be  a  reamt  of 
exempting  bank  mei^ers  from  antitrust  laws.  As  we  point  out,  the 
refusal  of  one  agency  to  approve  a  merger  could  lead  to  a  move  to 
reincorporate  under  a  more  lenient  agency. 

In  a  majority  of  the  seven  cases  where  suits  were  filed  by  the 
Attorney  General,  two  of  the  bank  supervisory  agencies  had  reported 
unfavorably  on  the  mergers  and  their  views  in  each  case  were  made  a 
part  of  the  record.  In  all  cases  the  banks  involved  were  informed  by 
the  Attomev  General  that,  if  the  mei^er  had  been  approved  by  the 
agency  involved,  suit  should  be  filed. 

In  the  Ijcxington  case  the  banks  involved  chose  to  proceed  with  the 
mei^er.  I  might  say  today's  copy  of  the  American  Banker  shows 
that  merger,  the  dissolution  of  the  merger,  the  unscrambling  of  the 
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imposdble,  as  we  heard  it  declared,  is  about  to  take  place.  A  plan 
has  been  submitted  to  the  court,  as  I  understood  it,  yesterday. 

Likewise  in  the  Manufacturers-Hanover  Trust  mei^r  in  New  York 
this  merger  was  consummatfid  minutes  before  the  suit  was  filed.  In 
the  Philadelphia-Girard  Trust  merger,  the  banks  chose  to  await  the 
outcome  of  the  court  case. 

Therefore,  in  the  two  cases  involving  "unscrambhng,"  the  banks 
were  plainly  on  notice  of  possible  conseciuences.  Now  that  the  court 
cases  nave  gone  against  them  they  are  in  no  better  position  than  any 
individual,  or  small  bank,  or  company  that  acted  under  similar 
circumstances. 

If  the  hill  under  discussion  was  not  a  means  of  salvaging  the  Manu- 
facturers-Hanover merger,  particularly,  there  would  not  be  the  hfiste 
so  evident  in  rushing  action  on  this  proposed  legislation. 

Considerable  concern  has  been  expressed  by  a  representative  of  the 
American  Bankers  Association  that — 

Without  getting  too  far  ahead  of  myself,  I  should  note  that  over  3,000  banks 
scroee  the  country  eould  conceivably  end  up  in  court  over  mergere  unlees  this 
whole  question  Is  solved  oace  and  for  all.  No,  I  am  not  trying  to  t«U  you  that  the 
Justice  Department  plane  to  follow  so  foolish  a  course,  but  the  mere  fact  that 
over  2,000  part  mergere  eould  be  challenged  should  demonstrate  to  you  the 
urgency  ana  absurdity  of  the  situation. 

This  may  be  good  propaganda.  It  should  stir  up  the  banks  involved 
and  produce  2,000  letters  to  this  committee  endorsing  the  hill. 

Senator  Javits  probably  supplied  the  answer  to  this,  when  in  the 
course  of  the  debate  on  the  bank  merger  bill,  he  declared — 

He  brings  a 

During  the  Senate  committee  hearings  on  the  bank  merger  bill,  the 
American  Bankers  Association  indicated  in  its  testimony  that  there 
would  be  situations  in  which — 

1  though  this  would 

In  its  report  on  the  merger  bill.  No.  196,  on  pages  19  and  following^ 
your  committee  recognized  this  fact. 

The  following  examples  of  such  situations  were  mentioned: 

(1)  Where  there  is  a  reasonable  probability  of  the  ultimate  failure 
of  the  banks  to  be  acquired. 

(2)  Where  because  of  inadequate  management  the  acquired  bank's 
future  prospects  are  unfavorable. 

(3)  Where  the  acquired  bank  is  a  problem  bank,  with  inadequate 
capital  or  unsound  assets,  and  its  acquisition  by  another  bank  would 
be  the  best  practical  means  of  dealing  with  the  problem. 

(4)  Where  the  acquired  bank  has  not  adequate  provision  for  manage- 
ment succession,  or  its  management  is  incompetent. 

(5)  Where  the  acquired  bank  is  an  uneconomic  unit,  or  is  too  small 
to  meet  the  needs  of  its  community,  by  providing  loans  of  sufficient 
size  or  by  providing  needed  banking  facihties. 

(6)  Where  several  banks  in  a  small  town  are  compelled  by  an 
an  overbanked  situation  to  resort  to  unsound  competitive  practices 
which  may  eventually  have  an  adverse  eflfect  upon  the  condition  of 
such  bulks,  and  the  merger  of  the  two  or  more  banks  would,  therefore, 
be  in  the  public  interest. 
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Congressman  Celler  testified,  agreeing  that  mergers  in  such  situa- 
tions may  be  exempted  from  the  antitrust  provisions,  just  as  a  bank 
is  taken  care  of  when  in  &  failing  condition.  Our  own  Association 
heartily  recorded  its  approval  of  the  elimination  of  such  situations  from 
the  provisions  of  the  act. 

Although  Congress  did  not  see  fit  to  provide  for  these  exemptions 
in  the  1960  act,  we  still  feel  these  exemptions  should  be  stipulated. 

We  still  look  upon  this  as  a  practical  approach  to  solving  the  prob- 
lem, and  are  of  the  opinion  that  study  be  given  to  situations  not  in- 
cluded above,  but  which  by  reason  of  the  past  5  years  of  experience 
with  the  act,  should  be  excepted.  This  is  lar  better,  in  our  opinion, 
than  a  blanket  exclusion  of  all  past  mergers  from  the  antitrust  laws. 

In  hb  testimony  before  this  committee  a  few  days  ago.  Chairman 
William  McC.  Martin,  Jr.,  of  the  Board  of  Governors  of  the  Fedend 
Beserve  System  concluded  by  saying: 

The  Board's  report  also  mentioned  tho  possibility  of  eome  other  approach  to 
the  problem  should  the  Congress  be  unable  to  agreo  on  the  approach  proposed 
in  your  bill.  As  the  report  pointed  out,  one  such  possibility  would  be  to  amend 
the  Bank  Merger  Act  to  allow  a  specified  time  within  which  an  antitrust  action 
might  be  brought  to  prevent  consummation  of  an  approved  merger  and,  if  such 
an  action  were  not  filed  during  that  time,  the  merger  would  be  conaummated  and 
wouM  be  exempt  from  any  proceeding  under  the  antitrust  laws.  Because  the 
Attorney  General  receives  ample  notice  of  pending  mergers  under  the  procedures 
of  the  Bank  Merger  Act  for  advisory  reports,  the  specified  period  in  any  such 
alternative  approach  should  be  relatively  short. 

Although  Chairman  Martin  also  points  out  that  this  would  be  a 
less  positive  approach,  and  two  arms  of  the  Government  might  work 
at  cross  purposes,  the  suggestion,  we  believe,  has  merit  and  justifies 
further  study. 

Its  enactment,  together  with  the  exclusion  from  the  antitnist  laws 
in  situations  mentioned  above,  would  go  a  long  way  to  avoid  the 
distressing  uncertainties  stressed  by  the  proponents  of  complete 
repeal  of  the  antitrust  laws  aa  to  bank  mergers. 

Certainly,  their  enactment  would  dissipate  any  assumption  that 
bankers  may  have  that  the  bill  before  your  committee  primarily 
is  aimed  at  salvaging  the  Manufacturers-Hanover  Trust  merger. 

Our  conclusion  is  tnat  S.  1698  in  its  present  form  should  be  defeated, 
but  that  any  strengthening  of  the  Bank  Merger  Act  that  will  help 
bring  about  making  concentration  of  banking  control  through  mei^rs 
more  difficult,  should  be  enacted. 

The  May  12,  1965.  News  Letter  of  the  Independent  Bankers 
Association,  12th  Federal  Reserve  District,  is  attached  for  the 
record. 

(The  attachment  follows :) 

(Newi  Lf tier  of  iDdcpendent  Bankers  Araocistlon,  Plcannloti,  Calif.,  May  12,  IHft] 

Bank  Mebqeb  Act  to  the  Foee 

In  recent  week.''  there  has  been  a  terrific  uproar  from  the  4BA  severely  criti- 
cising the  Supreme  Court  of  the  United  States  and  other  courts  because  of  their 
inW'rpretation  of  the  Bank  Merger  Act  of  1!)60.  There  was  the  decision  in  the 
I'hiladelnhia  National  merger  ease  when  Senator  Roberston  and  some  others 
criticized  the  decision  of  the  court,  but  aside  from  the  volcanic  vituperation 
and  criticism  nothing  more  was  done.  In  the  ease  of  the  Leidngton,  Ky.,  de- 
cision calling  for  divestment  of  the  banks  involved  in  that  tner^er,  there,  too, 
was  some  criticism  but  no  legislative  action  wns  taken  to  nullify  the  court's 
action.     But  a  few  weeks  ago,  when  a  third  court  determined  that  the  New 
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York  merger  ot  Manufacturers-Hanover  Tniat  waa  also  in  conflict  with  the 
sntitnist  laws  of  the  country,  thea  &  big  howl  waa  set  up. 

For  many  years  prior  to  1960  bank  mergers  had  been  takiog  place  with  the 
approval  of  the  bank  aupervisory  ageneiea,  State  and  Federal,  and  in  many  onaes 
inthout  any  approval  being  required.  Gradually  a  pattern  of  monolithic  bank- 
ing aggrt^gatione  took  place,  eome  banks  like  a  many-time-wedded  bridegroom 
appearing  at  the  altar  over  and  over.  Some  governmental  leaders  became 
greatly  concerned.  Not  by  initiation  of  leadership  of  the  Banking  Committeea 
of  CoDsress  nor  of  the  Federal  superviBory  autbontiea  was  any  action  taken  to 
ch^ck  tnia  trend,  i\'hich  if  continu<»i  would  have  « iped  out  our  American  system 
of  diffused  control  of  banking,  except  that  the  Board  of  Govomnrs  of  the  Federal 
Reserve  Sy^cm  did  bring  action  against  Trans-America.  The  House  Committee 
on  the  Judicial?,  under  the  leaderebip  of  Emanunl  Celler  did  take  action. 

In  1950  the  Celler-Kefauver  bill  to  amend  the  Qayton  Act  was  passed.  This 
covered  bank  consolidations  through  the  purchase  of  stock,  but  faUed  to  cover 
bank  mergers  accomplished  by  means  of  asset  acquisition.  With  this  loophole 
existing,  you  can  imasnne  that  subsequently  precticaUy  all  bank  merKera  were 
by  aaaet  acquisition.  To  plug  this  loophole  Chairman  Celler  proposed  nis  bank 
merger  bill  amending  the  Clayton  Act,  so  that  it  covered  all  bank  mergers  by 
what  ever  meAns  accomplished. 

In  1956  the  House  approved  this  bill  without  dissent. 

It  was  after  this  action  by  the  House  that  certain  forces  became  active  on 
the  Senate  side  in  an  effort  to  head  off  this  legislation.  They  did  succeed  in 
delaying  action  nnd  the  bill  died.  Subsequently  the  Senate  Banking  and  Cur- 
rency Committee  otTered  a  much  milder  version  of  a  merger  bill.  After  some 
strengthening  amendments  urged  by  the  two  independent  Bankers  Associations 
ware  approved,  and  some  changes  made  on  the  House  side,  the  bill  finally  suc- 
ceeded in  being  enacted  as  the  Bank  Merger  Act  of  1960. 

UEROER    WAVE    CONTINDBH 

\lthoueh  Senator  Robertson  declared  a  purpose  of  the  bill  waa  to  make  mergers 
more  difficult,  bank  mergers  have  continued  under  the  new  law  unabated  with 
130  mergers  in  1960,  147  in  1961,  183  in  1962,  and  1&9  in  1063.  In  the  period 
from  li)SO  (enactment  of  the  Celler-Kefauver  Act)  to  1963,  2,129  bank  mergers 
took  [dace.  The  number  of  banks  actually  participating  in  these  mergers  are 
far  fewer  because  some  banks  had  taken  part  in  as  many  as  20  mergers. 

The  Justice  Department  has  intervened  in  only  seven  cases  which  they  deemed 
in  violation  of  the  antitrust  laws  of  the  country,  one  of  which  was  settled  out  of 
court  and  three  of  which  had  been  passed  upon  by  the  courts  as  referred  to  above. 
In  a  majority  of  the  situations  where  suits  were  started,  two  of  the  banking  agen- 
dcs  disapproved  the  merger  and  their  opinions  were  entered  in  the  testimony. 

■dlSVHDKRSTANDINar 

Senator  Robertson  on  April  5,  1965,  in  introducing  S.  1698,  a  bill  to  repeal  the 
antitrust  laws  as  to  bank  consolidations,  stated.  "Mr.  President,  I  introduce,  for 
appropriate  reference,  a  bill  to  eliminate  misunderstanding,  confusion,  and  con- 
trover^  which  we  now  find  in  the  bank  merger  field.  *  •  *  At  the  time  the 
Bank  Merger  Act  of  19C0  waa  adopted,  it  was  generally  agreed — in  fact  I  think 
it  was  fair  to  say  that  it  was  universally  agreed — that  the  restrictions  of  section  7 
of  the  Qayton  Act  did  not  apply  to  bank  mergers  and  1  think  it  was  universally 
recognised  that  the  decision  of  Congress  was  against  making  section  T  of  the 
Clayton  Bank  Merger  Act  applicable  to  bank  mergers.  *  •  •  In  1960  it  was 
slfio  generally  recognised  that  the  Sherman  Act— if  it  applied  to  banking  and 
bank  mergers  at  all — had  not  proved  effective  to  prevent  oank  mergers  and  waa 
no  protection  to  the  current  wave  of  bank  mergers." 

How  universally  waa  this  recognized?  Not  by  the  Department  of  Justice; 
not  by  the  courts;  not  by  the  independent  bankers;  not  by  many  of  the  Senators 
whom  we  will  quote. 

Senator  Robertoon  seems  to  have  overlooked  that  in  presenting  the  committee 
report  unpng  enactment  of  the  bank  merger  bill,  S.  1027,  Report  No.  196,  he 
declared.  The  purpose  of  the  bill  is  to  provide  for  control  of  all  mergen  by  aatel 
aeqviniion  by  bankn  under  the  iurisdiction  of  the  Federal  banking  agencies." 
[Italic  supplied.]  Thus  the  Senator  did  recognize  the  Clayton  Act  did  apply  to 
bank  mergers  other  than  by  asset  acquisition. 
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The  ManufactuTert- Hanover  Trust  deciHion,  on  top  of  the  Lexinflon  and 
Philadelpliia  decisions,  all  in  favor  of  the  Justice  Department's  position  has 
thrown  a  number  of  lai^e  merger-minded  banka  into  a  real  tiszy.  We  can  undcr- 
Bt&nd  the  panic  that  has  been  created  in  the  mindE  of  these  bankers  over  these 
deciaions.  But  in  each  of  theee  cases  the  banks  were  all  aware  of  the  Department 
of  Justice's  views  as  to  the  monopolistic  aspects  of  their  proposed  mergers. 

Suppose  in  each  of  these  cases  the  courts  had  decided  against  the  judgment  of 
the  Department  of  Justice  and  had  held  that  these  mergers  were  not  in  violation 
of  the  country's  antitrust  laws.  Would  there  then  be  any  clamor  to  alter  the 
Merger  Act  of  1960  and  to  repeal  the  antitrust  laws  as  affecting  all  bank  mergersT 
Would  there  be  any  "quaking  in  the  boots"  by  bankers  whose  mergers  are  still 
to  be  passed  upon  by  the  courts?  Is  the  outcry  so  much  about  "confusion"  and 
"quagmires"  and  "nullification"  of  the  will  of  Congress  anything  but  a  plea  tor 
special  class  legislation  to  bail  out  a  few  big  banks? 

Senator  Robertson  in  charging  that  the  Supreme  Court  had  rewritten  the 
antitrust  laws  and  "nullified"  the  intent  of  Congress,  has  introduced  a  bill  which 
in  effect  would  in  turn  nullify  the  Court  decisions  thut  he  criticizes.  Mis  bill 
proposes  to  exclude  bank  mergers  from  the  antitrust  laws  of  the  country  and  would 
forbid  new  antitrust  action  against  mergers  that  were  consummated  prior  to 
May  33,  1960. 

This  proposal  would  leave  the  authority  to  approve  mergers  solely  with  the 
bank  supervisory  agencies  and  would  prohibit  any  and  all  proceedings  under 
the  antitrust  laws.  The  present  law  requires  the  respective  supervisory  agencies 
to  obtain  the  written  views  of  the  Department  of  Justice  as  to  the  oompetitive 
aspecta  of  any  merger.  What  would  be  the  sense  of  obtaining  such  an  opinion 
when  it  would  be  meaningless  and  the  Justice  Department  would  have  no  power 
to  take  action  regardless  of  how  monopolistic  the  merger  may  be?  Or  is  the 
Robertson  bill  also  an  indirect  repeal  of  this  provision? 

Let  us  suppose  the  antitrust  provisions  of  Inw,  us  urged  by  Senator  Robertson, 
are  enacted.  Let  us  assume  that  the  Department  of  Justice  in  its  advisory 
opinion  indicates  that  from  the  competitive  standpoint  the  merger  would  lessen 
competition  and  tend  to  create  a  monopoly.  As  to  the  banking  factors,  let  us 
assume  that  the  Federal  Reserve  Board  and  the  FDIC  indicated  aiqtroval. 
The  resulting  bank,  being  a  national  bank,  would  be  subject  to  the  final  approval 
of  the  Comptroller  of  the  Currency.  But  the  Comptroller  of  the  Currency  in 
view  of  the  Justice  Department's  opinion  may  have  grave  iguestions  as  to  the 
proposed  merger  being  in  the  pubhc  interest.  Let  us  look  at  the  situation  as  it 
IB  expressed  in  the  report  of  the  Senate  Committee  on  Banking  and  Currency 
No.  196  in  which  the  bill,  S.  1062,  was  urged  for  enactment.  "*  •  *  A  refusal  by 
him  to  approve  a  merger  may  merely  result  in  the  surrender  of  the  national  bank 
charter  and  the  reincorporation  as  a  State  bank.  •  •  •  Under  such  circum- 
stances it  is  difficult  to  expect  the  Comptroller  to  take  a  strong  stand  against 
such  a  merger." 

KEPUDIATION    OF   CONQRBSSION.tL  INTZHT? 


Were  the  Court's  decisions  repudiation  of  congressional  intent?  As  the 
Court  in  the  Philadelphia  case  and  again  in  the  New  York  case  indicated,  if 
Congress  had  wanted  it  could  have  inserted  in  the  Bank  Merger  Act  a  few  words 
that  would  have  repealed  the  antitrust  laws  us  to  banks.  Why  didn't  the  Senate 
Banking  and  Currency  Committee  urge  repeal?  Was  it  because  of  the  over- 
whelming support  of  the  Cellcr  bill  in  the  first  place  on  the  House  side  and  the 
strong  support  indicated  for  the  Sparkman  bill,  quite  similar,  on  the  Senate 
aide? 

Your  association  followed  the  hearings  and  debates  ever  since  the  first  bank 
merger  bill  was  introduced  by  Chairman  Emanuel  Cellcr  of  the  House  Committee 
on  the  Judiciary.  We  do  not  recall  a  single  instance  where  repeal  of  our  antitrust 
laws  was  proposed.  We  did  suspect  that  there  was  an  attempt  indirectly  to 
nullify  the  antitrust  laws.  Your  representative  questioned  authorities  in  Wash- 
ington whether  these  apparent  effects  could  nuUify  present  laws  and  was  re- 
peatedly assured  indirect  repeal  of  laws  could  not  be  accomplished.  Judge 
MacMahon  in  the  Manufacliirfrt- Hanover  case  confirmed  this.  He  explained 
that,  "in  leaving  bank  mergers  subject  to  the  antiturst  laws,  Congress  intended 
that  their  validity  should  be  definitely  judged,  not  by  the  banking  agencies, 
however  expert  in  the  bank  field,  but  by  judges  presumably  skilled  in  antitrust 
adjudication."     Judge  MacMahon  also  says  that  Senator  Fulbrigbt  had  stated 
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it  was  intended  hj  Congress  "To  make  cryHtal  clear  its  intention  that  the  various 
banking  factors  in  a  purticular  case  may  be  held  to  outweight  the  oompetitive 
factore  and  that  the  competitive  factors,  however  favorable  or  unfavorable,  are 
not,  in  and  of  themgelvea,  controlling  on  tbe  decision."  But  Judge  MacMahon 
determined  the  act  failed  to  make  this  intention  clear.  He  says,  "The  absence 
of  an  expressed  exemption  from,  or  repeal  of,  the  antitrust  laws,  and  the  failure 
of  the  act  to  provide  for  adversary  hearings  led  the  Supreme  Court  of  Philadelphia 
'The  U.S.  V.  Philadelphia  National  Bank,  ruling  by  U.S.  Supreme  Court,  June  16, 
1963/  to  the  conclusion  that  since  repeals  by  implication  are  not  favored  neither 
the  Bank  Merger  Act  nor  agency  approval  of  a  merger,  immunize  the  merger 
from  challenge  under  the  antitrust  laws." 

During  the  Hoor  debate  on  S.  1062,  Senator  Javits  made  it  clear  there  was  no 
intention  of  taking  away  any  of  the  rights  and  powers  of  the  Attorney  General 
as  they  then  citisted.  He  said,  "Mr.  President,  I  should  like  now  to  sum  up  the 
situation.  The  legislative  history  Is  now  very  clear  that  the  bill  which  ia  before 
the  Senate  doee  not  deprive  the  Attorney  General  of  juriediction  either  under  the 
Clayton  Aet  or  under  the  Sherman  Act  •  •  •.  'But  the  legislative  history  is 
cleM  that  nothing  is  taken  away  from  the  Attorney  General.'  My  friend,  the 
Senator  from  Tennessee,  argues  that  a  different  standard  is  established  for  the 
Attorney  General  in  stock  acquisition  cases  than  ia  established  for  the  regulatory 
agency.  1  see  nothing  wrong  in  that.  The  Attorney  General  is  not  obliged  to 
bring  every  case.  He  brings  a  case  when  he  determines  that  the  public  interest 
requires  it.  This  bill  will  not  inhibit  him  from  bring  a  case,  and  so,  it  seems  to 
me,  the  antitrust  provision,  insofar  as  the  Attorney  General  is  coaoeraed,  ia 
fuBy  safeguarded." 

At  another  point  in  the  debate  on  the  bonk  merger  bill  of  May  14,  1959,  as  it 
appears  on  page  7295  of  the  Congreseional  Hecord  of  that  dat«,  the  late  Senator 
K^ativer  raised  the  point  with  Senator  Robertson  saying,  "*  *  *  The  Senator 
from  Virginia  says  that  the  Attorney  General  is  still  in  the  picture,  under  section  7 
of  the  Clayton  Act.  That  was  his  statement.  He  said  the  Attorney  General 
could  still  bring  suit,  just  as  he  brought  suit  in  Cfdifornia."  (California  Bank- 
Fint  Western  merger.) 

Senator  Robertson's  reply  to  Senator  Kefauver  was,  "The  Senator  from  Virginia 
eayt  thai  he  does  not  take  the  Attorney  Central  out  of  the  picfure.  Any  rights  tehith 
the  AUomey  General  hat  with  respeei  to  the  antitruat  law*  he  woxdd  continue  to  have 
under  the  biU."     [Italic  supplied,) 

Another  argument  raised  by  the  advocates  of  free-and-easy  merger  waa  com- 
mented on  by  Senator  Proxmire  during  the  May  14,  1959,  debate  and  we  quote; 
"The  other  point  which  the  Senator  from  \*irginia  raised,  and  raised  ivith  great 
effect,  is  that  banking  is  different  from  industrial  business.  Banking  is  different 
from  the  automobile  industry.  It  is  a  regulated  industry;  therefore,  it  takes  on 
some  of  the  case  of  a  utility. 

"It  seems  to  me  that  that  argument  does  not  have  substantial  merit,  because 
the  distinctive  feature  of  regulated  utilities,  and  the  reason  why  they  can  be  per- 
mitted to  operate  a»  monopolies,  is  that  the  rates  which  they  charge  the  public  are 
regulated,  fixed,  established,  and  limited  by  law.  Of  course,  there  is  no  provision 
of  law  to  limit  the  charges  which  a  bank  makes  to  the  public.  "There  is  no  pro- 
vision of  law  which  limits  its  interest  rates.  Banks  are  free  to  compete  among 
themselves.  Their  interest  rates  vary  from  bank  to  bank.  Because  they  have 
that  freedom,  it  seems  to  me  the  analogy  of  saying  that  a  bank  is  a  utility,  and 
that  therefore  it  can  and  should  combine  and  should  be  permitted  some  dogrec  of 
concentration,  falls  to  the  floor."    lltalic  supplied.) 

ABA    ACTITITY 

When  bank  merger  legislation  was  first  proposed  the  ABA  vigorously  stated 
that  no  legislation  was  necessary,  that  the  discretion  of  the  supervisory  agencies 
was  sufficient  to  meet  the  situation,  notwithstanding  the  record  of  the  many 
mergere  approved  by  these  agencies  with  practically  no  disapprovals.  But  the 
ABA  was  not  speaking  for  the  grassroots  banks  of  the  country  even  if  it  did  repre- 
sent the  viewB  of  the  monolithic  tianks.  The  two  independent  bankers  asaocia- 
tione  representing  about  half  the  banks  in  the  country  over  the  years  have  stead- 
fastly supported  legislation  to  check  monopoly  in  banking  and  that  would  keep 
the  Department  of  Justice  in  the  bank  merger  picture.  The  ABA's  adherence 
to  the  views  of  the  big  merger-minded  banks  of  tlie  country  and  compriete  failure 
to  consider  the  views  of  the  independent  community-centered  banlw  no  doubt 
prompted  Senator  Roberteon  in  speaking  on  S.  1062  to  state  "*  *  *  It  has  been 
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endorsed  by  the  Americaii  Bankers  Awociation.  It  has  been  endorsed  by  evwy 
agency  which  deals  with  banks.  Yet  the  Senator  from  TenneeBoe  tells  us  that 
he  cannot  understand  how  all  those  experts  on  banking  could  reach  the  conclusion 
that  this  is  the  proper  way  to  handle  the  matter  and  that  he  does  not  understand 
how  the  banks  could  possibly  function  under  such  legjalation. 

"I  can  tell  the  Senator  from  Tennessee  that  the  officiaU  from  aieru  bank  with 
ftkieh  I  have  had  amiact  have  said.  'If  you  are  going  to  apply  the  O'Mahoney  test 
to  us  or  if  you  are  going  to  apply  the  test  of  the  term  "substantially  lessen  compe- 
tition" to  us,  we  do  not  want  any  legislation  at  all  enacted.'  "    [Italic  supplied.) 

Supporting  the  present  move  to  salvage  the  Manufacturers- Hanover  Trust 
merger,  the  American  Bankers  Association  has  rushed  to  the  support  of  the 
bill  introduced  by  Senator  Robertson  repealing  the  antitrust  laws.  The  president 
of  the  ABA  described  the  existing  situation  as  "chaotic."  The  Robertson  bill, 
he  claims,  offers  a  way  out  of  the    absurd"  situation. 

He  also  went  on  to  say,  "Now,  I  am  not  a  lawyer  and  I  can  get  bogged  down  u 
easiiy  as  anyone  in  the  whereases  and  hereinafters,  but  there  vxun'l  anj/thina 
m  IM  Mtatementt  about  the  iTiterU  of  Congreaa  thai  a  lO-year-ald  could  not  undtrelana. 
Theji  simvly  laid  bank  tnergera  are  exempt  from  eection  7  of  the  Ctayion  Act."  [It^o 
supplied.] 

That's  puttltw  it  strongly,  saying  the  Justice  Department  and  the  Supreme 
Court  of  the  land  are  less  intdligent  than  a  lO-year-old.  And  the  preeident  of  the 
ABA  probably  has  not  read  how  some  of  the  Senators  interpreted  the  Btuik 
Merger  Act  of  1960  as  taken  from  their  remarks  during  the  debate  on  the  floor  of 
the  Senate. 

What  the  prosjiects  of  action  on  Senator  Robertson's  proposal  of  nullification 
ol  the  Court's  decisions  is  anyone's  guess.  But  a  weekly  banking  letter  published 
in  Wasbinston  and  widely  read  by  bankers  asserts  this  move  will  result  in  a  battle 
between  the  big  banks  and  the  little  banks  with  action  probably  a  standoff 
as  far  as  this  session  of  Congress  is  concerned.  Our  own  guees  is  to  quote  the  last 
paragraph  from  the  Senate  committee  minority  report  on  the  merger  bill  ot  1960: 

"But  we  wish  to  add  a  word  of  caution  to  the  Federal  Reserve  Board,  the 
Comptroller  of  the  Currency,  and  the  FDIC.  Their  acte  will  be  closely  Bcrutiniied 
by  Congress  and  the  country  and,  if  it  should  appear  that  they  continue  to  dis- 
regard the  need  for  competition  in  banking,  then  at  least  some  Members  of 
Congress  will  urge  tiiat  stronger  powers  be  provided  to  the  Department  of  Justice." 

Let's  get  back  to  baaics.  As  Senator  Robertson  has  stated,  the  purpose  oif  the 
bank  merger  bill  was  to  make  mergers  more  difficult.  We  are  100  percent  ia  ac- 
cord with  that,  excejit  where  a  merger  is  clearly  and  strongly  in  the  public  interest. 
The  teeth  in  the  existing  1960  act  is  the  fact  that  the  opinion  of  the  Attorney 
General  must  be  obtained  and  the  antitrust  laws  do  apply  to  banks.  This  law 
would  be  meaningless  if  the  supervisory  agencies  could  completely  ignore  the 
Attorney  General^  opinions  and  if  no  one  would  be  able  to  take  legal  action  in 
opposition.  The  antitrust  laws  at  present  are  the  real  and  only  restraint  on  a 
merger-minded  supervisory  agency. 

We  have  oonfiaence  in  the  courts  and  their  ability  properly  to  interpret  the 
laws  passed  by  Congress. 

To  summarize,  we  contend— 

(t)  "That  the  Court  decisions  under  the  Sherman  and  Clayton  Acts  were 
in  accordance  with  the  laws  of  our  country  and  do  not  represent  any  "nulli- 
fication" of  the  will  of  Congress. 

(2)  That  the  repeal  of  the  antitrust  laws  as  far  as  banks  are  oonoemed 
would  return  merger  approvals  solely  to  the  final  discretion  or  the  respective 
supervisory  agency. 

(3)  That  regardless  of  the  extent  to  which  a  proposed  merger  may  result 
in  lessening  competition  or  tend  to  create  a  monopoly  and  regardless  of  how 
strongly  the  Deportment  of  Justice  might  express  its  disapproval  because 
of  the  oompteitive  factors,  if  the  Robertson  repeal  was  enacted,  thesupervisory 
agency  could  do  as  it  pleased,  and  because  of  the  power  of  a  bank  to  rein- 
corporate bringing  it  within  the  scope  of  another  supervisory  agency,  he 
would  be  sorely  pressed  to  approve  a  merger, 

(4)  "rhat  in  the  face  of  such  a  decision  by  the  supervisory  agency,  no 
appeal  or  request  for  court  review  or  other  legal  action  would  be  possible, 

C5)   That  any  supervisory  agency  if  it  wished,  could  through  approval  of 
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We  urge  you  at  onoe  to  write  or  wire — your  two  Senators;  your  CoasreeBman;. 
the  Senate  and  Houae  Banking  and  Currency  Committees — urging  defeat  of  S. 
Ifl98— the  propcwcd  repeal  of  antitrust  laws  as  to  banks.  Please  send  your 
aSBooiation  ooptes  of  any  letters  you  may  write.     But  ruflii. 

Senator  Froxmire.  Thank  you  very  much,  Mr.  Harding,  for  a 
thoughtful  and  logical  statement  and  also  for  jour  constructive 
su^estions  which  support  the  position  taken  by  Mr.  Zaun  eariier. 

lou  said  something  about  competition  of  l^ty  among  agencies. 
You  seem  to  feel  if  this  were  left  as  the  proposed  bill  would  do  to  the 
Tarious  ^eucies,  that  they  would  compete  to  see  which  could  be  the 
most  lenient  in  action  on  mergers.  Why  would  they  do  this?  Would 
there  be  any  reason  or  motivation? 

Mr.  Harding.  Yes,  sir;  there  could  be  a  competition  of  "laxity." 
I  think  the  head  of  any  of  the  banking  ^encies  is  interested  in  the 
welfare  of  the  banks  under  that  particular  agency's  supervision.  I 
think  you  pointed  out  in  the  debate  on  the  floor  of  the  Senate  a 
hypotheticEU  situation  whereby  a  bank  seeking  to  merge  under  con- 
ditions where  the  supervisorv  agencies  woidd  practically  have  the 
sole  say,  and  let's  say  the  Federal  Reserve  in  the  case  of  a  State 
member  bank  was  inclined  to  disapprove  that  action,  there  could  be 
a  tendency  on  the  pu-t  of  the  bank  to  reincorporate  under  the  National 
Bank  Act,  if  the  Comptroller  by  his  actions  had  indicated  a  laxity 
in  approving  mergers. 

Certfunly  m  the  case  of  Califorma,  let's  say  that  if  the  Comptroller 
of  the  Currency  frowned  on  mergers,  and  Mr.  O'Kane,  the  Superin- 
tendent of  Banks,  welcomed  it.  The  tendency  would  be  for  them  to 
shift  over  to  his  supervision,  if  they  wanted  to  merge. 

Senator  Froxhire.  You  think  there  is  a  tendency  on  the  part  of 
the  Comptroller  to  try  to  stimulate  more  national  banks? 

Mr.  Harding.  I  would  not  want  to  say  what  may  be  the  thinking 
of  any  of  the  heads  of  the  supervisory  agencies  at  the  moment.  But 
Gov.  J.  L.  Robertson  testifymg  on  the  Robertson  plan  to  provide  for 
a  bank  commission,  did  stress  that  fact — that  there  could  be,  in  our 
situation  as  we  have  it  today,  a  "laxity  competitive"  situation. 

Senator  Proxmihb.  You  seem  to  feel  that  California — and  you 
are  veirT  familiar  with  California 

Mr.  Hardino.  Yea,  I  hope  so. 

Senator  Phoxmirb.  There  is  a  growing  concentration  of  banking 
in  California;  is  that  nght? 

Mr.  Harding.  There  is  a  tremendous  increase  in  population  and 
other  factors 

Senator  Pboxhirb.  Banking  competition  is  not  adequate? 

Mr.  Habdino.  Competition  between  the  five  lai^est  banks  may 
be  quite  intense.  But  those  banks  set  the  pace  for  the  rest  of  us. 
We  can't  compete  with  them.     We  can  only  follow  them. 

Senator  Proxmire.  Let  me  read  something  to  vou  from  a  report 
by  Governor  Brown,  because  I  think  it  would  be  helpful  to  have  an 
expert  witness  from  California  conunent  on  this.  This  seemed  to  me 
to  be  rather  persuasive  that  competition  is  strong  out  there. 

Maybe  this  report  is  biased,  but  I  would  like  your  opinion,  This 
report  is  dated  January  26,  1965,  and  on  page  21  it  says: 

So  far  as  the  basic  requirement  of  competition  is  concerned;  namely,  the  exiat- 
enoe  of  alternative  places  of  doing  business,  it  appears  that  the  trend  during  the 
past  decade  has  boen  toward  a  decline  in  concentration  of  banking  positions 
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:(which  suggests  an  increase  in  competition)  in  California  towiu  and  cities,  with 
an  actual  decline  in  nenrly  half  of  the  communities  surveyed  and  no  change  in  the 
rest.  Even  for  customera  who  wish  to  do  businesB  with  bantis  having  a  statewide 
system  of  branches,  there  are  increased  alternatives  to  assure  that  competition 
will  not  be  lacliing. 

Subjectively,  it  ia  the  opinion  of  the  banking  community  that  competition 
nmong  banks  ia  lively  and  widespread  and  that  this  has  led  to  a  balance  between 
Baff!ty  and  risk  which  has  contributed  to  bankinp;  strength  and  economic  growth 
in  California.  The  dominant  position  of  the  branch  banking  ayatem  in  the 
Stal«  has  led  to  a  rapid  proliferation  of  total  banking  offices,  even  while  the 
number  of  unit  banks  in  the  State  was  declining  for  a  time.  It  is  the  opinion  of 
this  committee  that  competitive  pressurea  which  exist  in  the  major  markets  have 
worked  their  way  tlu^ugh  to  most  California  communities  of  whatever  siie 
and  to  the  benefit  of  moat  California  borrowers. 

Is  this  wrong? 

Mr.  HARDtNG.  I  wouldn't  agree  100  percent  to  that.  If  you  are 
talking  about^ — and  I  guess  you  should  talk  about  the  big  banks  in 
California,  that  hold  92  percent  of  the  banking  assets,  those  eight 
banks  do  compete  among  themselves,  I  am  sure. 

Senator  Phoxmire.  But  vou  see  this  says  it  has  worked  into  most 
communities,  of  whatever  size,  and  for  most  borrowers,  small  business 
as  well  as  big  business. 

Mr.  Harding.  That  probably  is  correct,  in  that  branches  can  be 
established  far  more  easily  than  an  independent  bank.  In  our  own 
situation  we  have  two  branches  of  large  chains  to  compete  with; 
5  miles  away  we  have  three  branch  bank  systems.  The  two  towns 
sort  of  overlap.  And  in  another  town  not  too  far  away,  we  have  one 
other  branch  svstem.  The  branches  have  expanded  m  number  tre- 
mendously ana  they  have  given  more  competition  to  independent 
banks,  in  that  sense.     But  at  the  same  time 

Senator  Proxmire.  This  is  a  healthy  thing,  isn't  it? 

Mr.  Harding.  Well 

Senator  Proxmire.  It  is  healthy  for  the  borrowers,  and  depositors, 
certainly.  They  have  alternative  sources,  places  where  they  can 
borrow  and  invest  their  money. 

Mr.  Harding.  They  have  alternative  sources,  by  reason  of  having 
more  branch  banks  compete  with  other  branch  banks,  that  is  true. 
But  the  same  result  would  be  accomplished  if  you  had  more  inde- 
pendent  banks,  and  to  a  greater  degree.  Ijet's  say  that  there  are,  say, 
three  branches  of  the  Bank  of  America  in  our  immediate  area,  to  which 
you  can  go.  If  you  are  turned  down  by  one,  you  are  turned  down  by 
three.  If  you  nad  four  independent  banks,  ourselves  and  three 
others,  you  would  have  four  avenues  to  credit. 

Senator  Proxmire,  I  see.  Your  argument  is  you  are  limited  in 
the  fact  that  it  is  two  or  three  statewide  corporations  or  statewide 
banks  that  do  this  and,  if  you  are  turned  down  there,  you  are  out  of 
luck. 

Mr.  Harding.  That  is  correct. 

Senator  Proxmire.  That  is  quite  a  few  different  sources,  though. 
In  most  smaller  towns  throughout  the  country  you  are  pretty  lu(3ty 
if  you  have  two  alternative  sources. 

\ir.  Harding.  I  think  the  concentration  in  banking  is  similar  to 
automobile  concentration.  You  have  4  larger  automobile  concerns,  I 
would  say,and,  if  you  have  4  lai^e  banks  with  many  branches,  you 
have  just  4  avenues  to  credit  and,  if  those  4  banks  control  all  of  the 
assets  of  a  State,  you  have  only  4,  even  though  they  may  have  10,000 
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But  if  you  had  10,000  indepeadent  banks,  you  would  have 
many  aveDues  to  loans. 

Senator  Fboxuikb.  Would  you  agree  with  Mr.  O'Kane  that  merger 
is  about  the  only  practical  way  you  can  establish  competitive  state- 
wide banking  systems?  He  indicated  this  morning,  as  you  will  recall, 
that  if  you  are  going  to  have  further  competition  for  the  Bank  of 
America  and  other  big  banks,  as  a  practical  matter,  you  can't  do  it  de 
novo. 

You  can  only  do  it  by  combining  established  banks.  The  only 
way  you  can  do  that  is  by  merger. 

Mr.  Hardinq.  You  are  talking  about  statewide  competitioQ  now? 

Senator  Froxmire.  That  is  correct. 

Mr.  Harding.  If  you  want  to  compete  statewide,  you  hare  to  go 
into  practically  all  of  the  rnnimunities  in  the  State,  of  course. 

Senator  Proxuire.  I  wouldn't  say  that.  It  could  be  in  a  represent- 
ative number,  in  all  of  the  big  ones. 

Mr.  Habdino.  All  right,  a  representative  number.  The  Bank  of 
California,  with  its  head  ofBces  in  San  Francisco— no  branch  very 
far  away  from  San  Francisco — recently  established  a  de  novo  brancn 
in  Los  Angeles  to  serve  the  southern  part  of  the  State.  Now  it  is 
true  the  presumption  is  that  they  will  establish  a  nest  of  branches 
radiating  from  that  Los  Angeles  headquarters.  I  don't  know  whether 
they  wiH  be  de  novo  branches  like  the  Los  Angeles  branch  was  or 
or  they  will  endeavor  to  pick  up  banks.  I  was  reminded  as  I  listened 
to  the  chairman  this  morning  about  what  happened  to  the  small  steel 
companv  in  his  area,  when  the  big  company  wanted  to  buy  him  out. 
He  wouldn't  sell,  so  they  put  a  branch  in  there  and  undersold  hjm. 
We  have  seen  that  happen  in  California.  If  you  wouldn't  sell  the 
bank,  you  found  a  branch  opening  pretty  close  by. 

Senator  Froxmire.  Letme  askyouonemorequ^tion:  Would  you 
recommend  makuig  it  easier  to  charter  new  banks,  or  to  approve 
new  branches? 

Mr.  Harding.  When  you  aay  "easier,"  so  many  factors  enter  into 
it. 

Senator  Pedxmire.  We  want  to  do  it  on  a  sound  basis  but  make  it 
easier  than  it  has  been. 

Mr.  Harding.  Well,  I  think  the  chartering  laws  need  some  study 
and  possibly  overhauling.  For  instance,  a  bank's  capital  is  estab- 
lished by  law  according  to  the  population  of  a  city  and  yet  we  find  a  city 
broken  up  into  many  residential  or  shopping  areas,  where  a  neighbor- 
hood bank  confined  to  a  neighborhood  business,  a  small  bank,  mi^ht 
be  justified  and  certainly  wouldn't  be  warranted  in  having  the  capital 
investment  of  a  lai^e  downtown  bank  doing  citywide  business. 

I  do  agree  that  management  is  an  important  factor,  as  Mr.  O'Kane 
said. 

Senator  Proxmire.  Senator  Bennett? 

Senator  Bbnnktt.  Mr.  Harding,  there  are  one  or  two  questions 
that  have  been  going  around  in  my  mind  since  you  began  to  testify, 
and  rememberii^  the  testimony  of  Mr.  Zaun — that  part  which  I 
heard— any  program  which  requires  a  waiting  period,  during  which  the 
Department  of  Justice  can  step  in,  in  practice  gives  the  Department 
of  Justice  the  last  word  and  an  effective  veto  on  any  bank  merger. 
Isn't  that  the  ^ect? 

Mr.  Harding.  A  veto  only  on  those  it  disapproves. 
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Senator  Bennett.  Well,  we  know  they  are  not  going  to  veto  those 
they  approve.  But  if  they  decide  to  disapprove  a  merger,  whidi 
presumably,  to  draw  an  extreme  case,  has  had  the  unanimous  approval 
of  the  other  three  agencies,  we  are  giving  them  the  last  word? 

Mr.  Harding.  Through  l^al  action,  I  agree. 

Senator  Bennett.  I  see  Mr.  Zaun  doesn't  like  that.  Do  you 
want  to  say  something? 

Mr.  Zaun.  Senator  Bemiett,  I  think  we  weren't  completely  clear 
on  that.  The  time  factor  was  time  only  during  which  the  Department 
of  Justice  could  bring  suit.  It  would  not  have  the  last  word.  The 
courts  would  have  the  last  word.  Now,  in  that  time  period,  if  the 
Department  of  Justice  failed  to  bring  suit,  it  would  be  forever  fore- 
closed from  doing  it. 

Senator  Bennett.  But,  in  effect,  if  you  were  a  part  of  a  negotiation 
to  mera;e  two  banks,  and  you  were  told  the  Department  of  Justice 
would  bring  suit  if  you  merged  your  banks,  tne  chances  of  your 
carrying  through  that  mei^er  womd  be  a  lot  less  perhaps  than  the 
chance  that  manufacturers  went  forward  in  the  face  of  a  suit;  be- 
cause many  banks,  particularly  small  ones,  can  neither  face  t^e 
financial  nor  the  public  relations  effect  of  a  suit.  So,  in  ^actice,  aren't 
we  talking  about  an  effective  veto  on  the  part  of  the  Department  of 
Justice,  as  effective  as  if  they  had  the  power  to  say,  "No;  this  merger 
cannot  continue." 

Thev  say  to  the  negotiators  "If  you  merge,  you  are  going  to  find 
yourself  in  court."    Wouldn't  this  break  down  most  mergers? 

Mr.  Zaun.  We  would  have  to  rely  on  the  Department  of  Justice 
on  that.  It  would  break  down  most  mergers  if  the  Department  of 
Justice  felt  the  competitive  factors  had  not  properly  been  we^hed. 

Senator  Bennett,  Well,  the  Department  of  Justice  can  pay  atten- 
tion to  no  other  factor  than  the  competitive  factor.  That  is  the  only 
thing  it  has  a  right  to  consider.  So,  even  if  the  other  three  ^enciee 
said  that  other  factors  in  the  merger  justified  an  approval,  in  spite 
of  the  Department  of  Justice's  attitude  toward  the  competitive 
situation,  and  they  approved  it,  then  in  spite  of  all  of  their  responsi- 
bihty,  this  is  wiped  out  in  practice  because  within  30  or  90  days,  it 
doesn't  matter  which,  the  Department  of  Justice  says  "If  you  go 
forward,  we  will  bring  suit." 

It  seems  to  me  in  at  least  9  cases  out  of  10,  this  is  a  very  effective 
veto. 

Mr.  Harding.  Mr.  Bennett,  may  I  answer  that?  The  point  we 
raise  is,  first  of  all,  What  is  the  effect  of  the  merger?  Is  it  to  concen- 
trate control  of  banking;  is  it  to  diminish  competition  in  banking  to  a 
great  extent?     If  it  does,  you  don't  want  it,  do  you? 

Senator  Bennett.  Let's  assume  we  have  throe  responsible  r^ula- 
tory  agencies  in  the  banking  field,  and  they  have  examined  all  of  the 
factors  and  presumably  they  would  not  have  approved  a  ^ven  merger 
unless  they  assumed  that  some  other  factors  or  combination  of  factors 
outweighed  any  diminution  of  competition. 

Mr.  Harding.  My  answer  to  that.  Senator  Bennett,  is  the  Depart- 
ment of  Justice  is  far  more  able  to  pass  upon  the  competitive  factors 
than  any  banking  department. 

Senator  Bennett.  That  is  an  interesting  comment,  because  the 
Department  of  Justice  comes  into  a  situation  only  after  an  announce- 
ment is  made  that  these  banks  are  considering  merging.     It  would 
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seem  to  me  the  r^ulatory  agencies,  with  their  experience  in  examining 
all  of  the  banks  involved  in  the  merger,  and  in  examining  the  banking 
structure  of  any  given  community,  over  the  years  woula  have  mucE 
more  information  than  a  lawyer  in  the  Department  of  Justice,  who 
didn't  know  there  was  a  problem  until  tne  application  had  been 


Senator  Pboxmire.  Will  the  Senator  yield? 

Senator  Bennett.  Yes. 

Senator  Proxuibe.  Isn't  it  true,  in  the  past  3  years  there  have  been 
something  like  763  mei^ers,  and  the  Department  of  Justice  has 
actually  brought  suit  8  tunes,  or  7  times,  rather,  and  in  every  case 
they  brought  suit,  they  were  big  banks,  well-equipped  to  fight  the  suit 
financially,  and  therefore  very  unlikely  to  be  mtimidated  by  the 
notion  thiat  the  Department  of  Justice  was  going  to  bring  suit? 

Senator  Bbnnett.  But  now  the  courts  nave  establiSied  that,  in 
effect,  the  Department  of  Justice  by  bringing  suit  can  exercise  this 
veto.  It  seems  to  me  that  many  smaller  mergers  may  be  slowed 
down,  if  not  intimidated,  by  the  realization  that  in  the  end,  it  will  not 
be  the  banking  problems  that  will  determine  the  decision.  It  will  be 
a  decision  on  the  part  of  the  Department  of  Justice,  outside  of  the 
bank  regulatory  agency  that  in  their  opinion  competition  has  been 
substantially  lessened. 

Mr.  Zaun? 

Mr.  Zaun.  Senator  Bennett,  I  would  like  to,  if  I  may  presume  to 
do  so,  call  your  attention  to  previous  testimony  that  you  did  not 
hear.  The  record  shows  that  since  the  Bank  Merger  Act  of  1960 
was  passed,  that  the  record  of  approvals  and  disapprovals  is  in  the 
range  of  20  to  1. 

Senator  Bennett.  Tee,  I  am  aware  of  that.  I  am  aware  of  those 
figures. 

Mr.  Zaitn.  I  am  reminded  of  the  story  of  the  three  monkeys,  "hear 
no  evil,  see  no  evil,"  so  I  can  see  in  the  eyes  of  the  supervisory 
authorities  there  almost  is  not  any  bad  merger.  I  think  that  would 
run  contrary  to  the  intent  of  the  committee  as  expressed  on  the 
1960  bill. 

Senator  Bknnett.  You  can't  criticize  the  three  regulatory  t^enuee 
because  they  have  a  record  of  a  small  number  of  disapprovab,  and 
then  in  the  same  breath  say  the  Department  of  Justice  has  only  inter- 
vened in  seven  cases  out  of  the  many. 

It  seems  to  me  they  are  all  on  the  same  side  of  the  fence;  if  you 
want  to  criticize  one,  you  have  to  critidze  both. 

Mr.  Zaun.  The  Department  of  Justice  did  interpose  objection, 
but  brought  suit  in  only  seven  cases,  which  would  indicate  first  of  all, 
I  suppose,  restraint,  possibly  manpower  problems  in  the  Department 
of  Justice 

Senator  Bennett.  Or  possibly  the  usual  basis  for  a  lawyer's 
decision,  that  they  couldn't  win  the  case. 

Mr.  Zaun.  That  is  very  possible. 

Senator  Bennbtt.  Sure,  so  they  wouldn't  imdertake  it. 

Mr.  Harding,  I  have  one  more  question  for  you. 

I  was  very  interested  in  your  comment  that  if  this  bill  were  passed 
and  the  regulatory  agency  chained  with  the  direct  responsibility  to 
pass  on  a  particular  merger,  because  of  the  type  of  banks  being  merged. 
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that  if  the  banks  didn't  get  a  merger  on  that  basis,  they  would  change 
their  status  and  move  over  to  a  more  lax  or  lenient  regulatory  wency. 

Is  there  any  record  of  the  niimber  of  banks  that  have  changed  their 
status  in  the  last  few  years? 

Mr.  Harding.  Of  course,  there  is  a  record.  I  don't  have  it  with 
me.  But  I  think  the  supervisory  agencies  can  supply  it.  And  I 
think  you  will  find  that  there  have  been  more  State  banks  converting 
to  national  banks  in  the  last  12  months  than  perhaps  in  the  last  12 
years. 

Senator  Bennett.  Do  you  have  any  record  of  what  percentage 
of  those  banks  who  have  thus  changed  have  subsequently  merged 
as  national  banks,  having  been  refused  merger  as  State  banks  before? 

Mr.  Hardino.  Mr.  Bennett,  I  don't  want  to  imply  tlirtt  there  was 
any  dental  of  a  merger  request.  I  don't  know  that.  You  asked  a 
question  of  how  many  had  converted,  and  I  believe  more  have  con- 
verted in  the  last  12  months  than  in  a  long,  long  time,  to  the  national 
system.  In  other  words,  there  seems  to  have  been  an  "inducement 
of  laxity"  of  some  kind. 

Senator  Bennett,  That  is  an  interesting  chai^  to  make  against 
the  Comptroller,  because  they  can't  convert  unless  he  is  willing  to 
give  them  a  charter. 

Mr,  Harding,  That  is  right. 

Senator  Proxmire.  T  think  the  record  shows  there  were  470  appli- 
cations to  the  Comptroller  General  to  merge,  only  15  were  denied, 
the  Federal  Reserve  Board  had  something  hke  141  applications,  and 
17  denied,  so  it  is  obviously  about  3  times  as  easy  to  get  an  ap- 
proval from  the  Comptroller. 

So,  by  that  comparison,  it  makes  sense  if  you  want  to  mei^e,  the 
thing  to  do  is  convert  from  Stat«  to  nationtu,  so  you  have  a  3-to-l 
break  on  merging. 

Senator  Bennett.  Yes.  But  what  is  the  proportion  of  the  number 
of  banks  for  which  the  Federal  Reserve  has  responsibility,  compared 
with  the  number  for  which  the  Comptroller  has  responsibility? 
I  think  the  Fedwal  Reserve  number  is  much  smaller. 

Senator  Proxmire.  I  wasn't  comparing  the  approvals,  I  was 
comparing  the  percentage  of  approvals  in  relation  to  the  applications. 
There  were  three  times  as  many  applications  for  merger  with  the 
Comptroller  General  and  proportionately  only  one-third  as  many 
turned  down.  But  there  were  roughly  the  same  absolute  numbw 
dropped  by  the  Federal  Reserve  Board,  but  the  Federal  Reserve 
Board  had  roughly  only  one-third  as  many  apphcations. 

Senator  Bennett.  But  weren't  the  same  number  disapproved  in 
both  cases? 

Senator  Proxuirs.  Yes. 

Senator  Bennett.  But  while  there  were  three  times  as  many 
applications  that  went  to  the  Comptroller,  this  must  bear  some 
relation  to  the  number  of  banks  he  would  have  the  privilege  of  con- 
trolling under  this  particular  law.  And  if  he  handles  all  of  the  national 
banks,  that  must  be  many  times  more  banks  than  the  Federal  Reserve 
handles. 

Here  is  the  figure:  The  Comptroller  has  4,773  banks;  the  Federal 
Reserve  has  1,452;  and  FDIC,  7,262. 

Senator  Proxmire.  FDIC  has  the  small  banks,  of  course. 
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Sflnatur  Bennett.  Yes.  I  think  this  is  an  interesting  idea,  but  T 
think  you  will  agree  with  me,  Mr.  Harding,  that  you  can't  get  figures 
to  demonstrate  that  this  process  is  taking  place,  that  the  banks  are 
changing  in  order  to  become  available  for  mergers  because  they  have 
been  tiimed  down, 

Mr.  Harding.  I  wouldn't  be  able  to  answer  that.  The  agencies 
could. 

Senator  Froxmirb.  May  I  say  I  think  both  of  you  gentlemen  made 
helpful  and  constructive  suggestions  to  the  committee.  Now  it  is 
bard  to  tell,  the  chairman  of  the  subcommittee  is  also  the  chairman 
of  the  committee,  Senator  Robertson,  and  he  is  also  in  command  of 
the  bill.  He  is  an  extremely  influential  and  able  Senator,  but  the  fact 
is,  the  chairman  on  the  House  side  has  pubhcly  stated  he  is  against 
the  bill,  under  these  circumstances  it  is  possible  the  compromise  you 
are  suggesting  might  be  fruitful.  At  least  it  will  be  subjected  to  very 
careful  and  thoughtful  consideration, 

Mr,  Harding.  Mr.  Chairman,  may  I  close  with  a  little  incident 
that  happened  at  this  lunchtime? 

Some  of  our  group  went  downtown  in  a  cab,  and  on  the  way  down 
we  rode  with  a  driver  who  had  a  very  broad  accent,  and  we  discovered 
he  was  a  Russian,  although  he  had  been  in  this  country  quite  a  few 
years. 

We  got  to  chatting,  and  he  asked  the  question  whether  we  were  here 
visiting  Senators,  and  we  explained  no,  we  were  up  testifying  on  the 
merger  bill, 

"Oh,"  he  says,  "I  see.  Big  fish  swallow  little  fish,"  I  think  that 
tells  the  story  "better  than  anything  else. 

A  lot  of  these  mergers  basically  are  nothing  more  than  an  effort  to 
be  bi^er  and  swallowing  little  fish  in  the  process. 

Mr.  Chairman,  how  long  will  the  record  be  open  for  filing? 

Senator  Pboxmire.  I  hate  to  end  these  hearings  with  a  fish  story. 

We  have  hearings  next  Wednesday  and  Thursday,  and  I  presume  it 
will  be  at  least  a  few  days  after  that.  So  I  would  say  a  minimum  of 
10  days,  and  probably  longer  than  that.  It  will  be  up  to  Senator 
Robertson,  the  chairman. 

Mr.  Harding.  Thank  you  very  much  for  your  courtesy  in  hstening. 

Senator  Proxmire.  The  subcommittee  will  reconvene  Wednesday 
at  10  o'clock. 

(Whereupon,  at  4  p.m.,  the  subcommittee  recessed,  to  reconvene 
at  10  a.m.,  Wednesday,  May  26,  1965.) 

(The  following  letter  was  ordered  to  be  inserted  in  the  record  at 
this  point:) 

The  Calumet  National  Bank  of  Hammond, 

Hammond,  Ind.,  AprU  30,  1986. 
Hon  A.  WiLue  Robertson, 
U.S.  Smaie,  V/athmgUm,  D.C. 

Dkar  Senator  Robertson:  May  I  convey  to  you  the  deep  interest  of  the 
Calumet  National  Bank  of  Hammond  in  the  passage  of  Senate  bill  1698.  Our 
interest  is  emphasized  in  the  brief  statement  below. 

In  1963  the  managements  of  this  bank  and  another  local  national  bank  com- 
pleted a  itud7  and  survey  of  the  many  factors  normally  presented  in  a  bank 
merger  or  consoUdation,  As  a  result  of  our  study,  we  submitted  our  application 
for  merger.  The  apjjication  was  approved  by  the  Comptroller  of  the  Currency. 
The  Justice  Department  almost  immediately  instituted  litigation  to  enjoin  the 
coiuolidation.  Each  bank  had  devoted  a  considerable  amount  of  time  and 
effort  and  incurred  considerable  expense  in  developing  the  plans  for  a  merger. 
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The  two  banka,  after  giving  oonsiderttion  to  the  probable  time  and  €  , 
of  defending  the  authorized  merger,  decided  that  neither  bank  could  afford  to 
spend  additional  time  and  expense  of  contesting  the  Justice  Department  action, 
to  say  nothiQK  of  the  confUEion  and  uncertainties  and  pOBsible  Iobb  of  deposit 
accounts  whion  might  result.  Consequently  we  requested  the  Comptroller  of 
the  Currency  to  rescind  his  approval  of  the  merger.     This  was  done. 

CloBelf  rdated  to  the  above,  we  believe  that  when  a  court  ma^  require  an 
"unscrambling"  of  an  already  existing  and  seasoned  bank  merger,  much  confusion 
and  misunderstanding  ore  likely  to  result,  to  say  nothing  of  tiie  possible  adverse 
economic  eHect  upon  the  bank,  as  well  as  the  community. 

It  is  our  opinion  that  the  Robertson  bill,  Senate  bill  1698,  has  provided  Congrees 
with  a  very  constructive  bit  of  proposed  legislation.  And,  it  is  our  opinion  that 
the  passage  of  this  bill  will  erase  the  chaos  and  uncertainties  which  have  developed 
in  recent  years  relative  to  bank  mergers.  We  believe  it  provides  the  propra 
r^ulatorji  bodies  with  jurlaidtction  over  bank  mergera.  And  this,  in  the  opimon 
of  the  writer,  was  the  intent  of  Congrees  in  1960  and  other  years,  as  well.  It 
dose  not,  in  our  opinion,  remove  the  need  for  the  Justice  Department's  advice 
and  opinion  on  the  competitive  factor  of  a  merger.  It  will  not,  in  our  opinion 
weaken  the  dual  banking  system,  but  rather,  we  believe  it  will  serve  to  strengthen 
it. 

We  hope  you  will  give  Senate  biU  1698  your  full  support. 
Sincerely  yours, 

Okobob  a.  QuiOBXKT,  PretiderU. 
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THUBSDAT,  MAT  27,  1966 

U.S.  Senate, 
Committee  on  Baneinq  and  Cubrbnct, 
Subcommittee  on  Financial  Institutions, 

'Wa»hmgtcn,D.O. 

The  subcOTnmittee  met  at  10  K)7  a-m.,  in  room  5802,  New  Senate  Of- 
fice Bnilding,  Senator  A.  Willis  Bobertson  (chairman  of  the  sub- 
committee) presiding; 

Present :  Senators  Robertson,  Proimire,  and  Bennett. 

The  Chairman.  The  committee  will  please  come  to  order. 

We  are  pleased  to  have  before  us  today  some  very  outstanding  wit- 
nesses, men  who  are  experienced  in  financial  affairs,  men  who  have 
had  an  opportunity  to  observe  the  practical  effects  of  mergers. 

On  the  oasis  of  that  experience  and  their  observations,  they  are 
coming  here  to  testify. 

We  are  pleased  to  have  as  our  first  witness  the  Honorable  Charles 
B.  Howell,  president,  National  Association  of  Supervisors  of  State 
Banks,  and  commissioner  of  banking  and  insurance  for  the  State  of 
New  Jersey. 

I  am  sure  that  Mr.  Howell  knows  that  when  I  addressed  his  asso- 
ciation at  Williamsburg,  I  gave  them  positive  assurance  of  ray  sup- 
port for  the  dual  banking  ^stem. 

I  renewed  that  when  I  was  privileged  to  address  probably  the 
largest  group  of  Sta.te  bankers — that  ia  m  Hlinoia,  because  they  have 
no  Dranch  banking  out  there.  They  had  about  a  thousand  present, 
they  told  me,  at  the  meeting  in  Chicago,  when  I  spoke  out  there  last 
Monday. 

I  renewed  my  support  of  the  dual  banking  system,  and  I  have  said 
fcha.t  if  we  preserve  State  banks,  created  by  State  authority,  we  don't 
have  to  worry  too  much  about  monopoly  in  the  banking  field.  Because 
State  banks  will  always  see  that  the  national  banks  don't  preempt  the 
field. 

As  a  matter  of  fact,  they  now  have  about  two  State  banks  to  one 
national  bank. 

Nati<Hial  banks,  especially  in  the  big  cities  like  New  York,  Chicago. 
and  San  Francisco,  are  able  to  gather  together  a  lot  of  sheckels,  and 
in  volume  they  add  up.  That  doesn't  mean  they  are  going  to  domi- 
nate the  bfmking  field. 

I  can  assure  the  State  bankers  as  IcHig  as  I  have  anything  to  do 
with  lef^lation,  I  will  fight  for  their  place  in  the  sun. 

We  will  be  pleased  to  hear  from  Mr.  Howell  at  this  time. 
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STATEUENT  OF  CHARLES  R.  HOWELL,  PRESIDENT,  NATIONAL 
ASSOCIATION  OF  SUPERVISORS  OF  STATE  BANZS 

Mr.  Howell.  Senator  Robertson,  Senator  Bennett,  Senator  Prox- 
mire.  Mr,  Cliairman,  I  certainly  appreciate  your  opening  statement, 
and  we  do  feel  that  we  have  a  good  friend  of  the  dual  banling  system 
in  the  distinguislied  chairman. 

My  name  is  Charles  R.  Howell.  I  am  commissioner  of  banking;  and 
insurance  for  the  State  of  New  Jersey.  Today,  I  am  appearing  be- 
fore this  subcommittee  as  president  of  the  National  Association  of 
Supervisors  of  State  IJanks. 

The  association,  as  you  know,  is  composed  of  the  officials  of  the 
State  governments  responsible  for  the  supervision  of  the  State-char- 
ter»d  banking  institutions  in  every  State  in  the  TTnjon,  and  of  such 
oflicials  in  the  Commonwealth  of  Puerto  Rico  and  in  the  Virgin  Islands. 

As  of  June  30,  1964,  there  were  9,487  commercial  and  mutual  sav- 
ings banks  chartered  under  State  laws  subject  to  the  supervisors'  juris- 
diction with  total  resources  in  excess  of  $'200  billion. 

My  testimony  will  be  short  and  to  tlie  point.  The  supervisors 
sti"ongly  endorse  the  bill  introduced  by  the  distinguished  chainnan  of 
the  Senate  Banking  and  Currency  Committee  designed  to  eliminate 
the  confusion  in  tlie  bank  merger  field  injected  by  the  recent  decisions 
in  the  PMhidelpMa,  Lexington,  and  New  York  cases  and  to  restore 
the  ultimate  approval  or  disapproval  of  bank  mergers  to  those  agencies 
with  the  speciaJized  expertise  to  pass  upon  such  matters. 

Wlien  representatives  of  the  NASSB  testified  before  this  subcom- 
mittee in  February  of  1959  on  S.  1062,  the  bill  which  was  ultimately 
enacted  by  Congress  as  the  Bank  Merger  Act  of  1960,  we  understood 
the  issue  to  be  a  choice  between  a  proposal  advanced  by  the  Justice 
I>e[)artment  to  subject  banks  to  section  7  of  the  Clayton  Act,  thereby 
giving  the  Justice  Department  final  approval  over  bank  mergers,  or 
the  proposal  embodied  in  S.  1062  to  grant  final  approval  over  such 
nierirers  to  the  three  Federal  bank  supervisory  authorities. 

We  favored  the  latter  approach  and  understood  this  to  have  been 
the  intent  of  Congress  in  the  Bank  Merger  Act  of  1960,  Accordingly, 
we.  along  with  the  hanking  industry,  were  considerably  surprised  by 
the  Supreme  Court's  decision  in  the  Phihrdelphm  case. 

The  etTect  of  the  PkUadelphin-  decision  has  been  to  impose  upon  bank 
mergers  in  which  a  State  bank  survives  an  incredible  layer  of  govern- 
mentjil  approvals.  Such  a  merger  must  first  secure  the  approval  of 
a  State  bank  supervisor  under  the  applicable  State  law.  Then,  pur- 
suant to  the  Bank  Merger  Act  of  1960,  it  must  pass  the  scrutiny  of  the 
Federal  Reserve  Board,  in  the  case  of  a  State  member  bank,  and  of 
the  Federal  Deposit  Insurance  Corporation  in  the  case  of  a  State  non- 
member  bank,  and  in  both  cases  may  only  be  approved  after  the  re- 
ceipt of  advisory  opinions  on  the  competitive  factors  involved  frc»n 
the  other  bank  regulatory  agencies  and  the  Department  of  Justice. 

Finally,  the  Department  of  Justice  has,  in  effect,  a  final  approval 
in  the  form  of  a  decision  whether  to  institute  an  action  under  the 
('layton  or  Sherman  Acts. 

W©  do  not  believe  that  the  Department  of  Justice,  through  the  Clay- 
ton and  Sherman  Acts,  sliould  have  anything  to  do  with  bank  mergers. 
To  continue  the  Department  of  Justice  in  this  role  would  be  to  give 
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supreme  importance  to  just  one  of  the  many  factors  which  must  be 
(«nsidered  in  bank  matters;  namely,  competition. 

In  connection  with  a  bank  merger,  uiaiiy  factors  must  be  considered, 
including  the  convenience  and  need  of  the  community  to  be  served, 
tlie  financial  history  and  condition  of  the  bank,  and  the  general  char- 
acter of  its  management.  Bank  competition  is,  of  course,  a  factor  to 
be  considered— a  very  important  one^biit  it  is  not,  and  should  not  be 
made  all  controlling  to  the  exclusion  of  banking  factors.  Further- 
more, I  very  sincerely  believe  bank  supervisory  agencies  are  more 
knowledgeable  and  expert  in  assessing  the  impact  of  a  merger  with 
respect  to  its  competitive  and  monopolistic  features. 

Singling  out  bajiks  for  an  exemption  from  the  Clayton  and  Sher- 
man Acfs  is  not  to  discriminate  in  favor  of  banks  as  against  other 
business  enterprises.  It  is  simply  a  recogiiition  of  the  historical  fact 
that  banks  have  never  been  treated  as  ordinary  business  corporations, 
either  by  the  States  or  by  the  Federal  Government, 

Whereas,  as  a  general  principle,  competition  within  the  framework 
of  fairplay  is  the  lifefclood  of  the  economy  of  this  country,  both  the 
Stnt«  and  the  Federal  Governments  have  recognized  that  certain  indus- 
tries are  so  charged  with  the  public  interest  that  their  success  or  failure 
cannot  be  left  entirely  to  the  principles  of  competitive  survival.  Bank- 
ing is  in  that  category. 

The  failure  of  a  construction  firm  or  a  grocery  store,  while  regret- 
table, does  not  necessarily  damage  the  economic  fiber  of  the  community. 
The  failure  of  a  bank,  or,  indeed,  any  damage  to  the  public  trust  in  a 
bank,  could  do  so  because  its  operations  are  so  inextricably  inter- 
related with  a  smoothlv  functioning  economy. 

That  is  why  both  tlie  State  and  Federal  Governments  have  estab- 
lished agencies  with  comprehensive  regulatory  powers  over  banks. 
It  is  utterly  inconsistent  with  this  tradition  of  comprehensive  bank 
re^ilatiou  to  carve  out  a  single  banking  situation,  that  of  a  merger, 
and  place  it  under  the  control  of  another  agency  with  but  a  single 
standard  of  judgment  for  approval — that  of  competitive  effects. 

For  all  of  the  foregoing  reasons  we  favor  the  prompt  passage  of 
S.   1698. 

Thank  you,  sir. 

The  Chaihmak.  Mr.  Howell,  your  testimony  will  be  very  interest- 
ing to  the  members  of  this  committee  and  to  the  Congress,  because  you 
are  recognized  as  an  authority  in  the  field  of  banking. 

You  not  only  have  done  a  hne  job  in  the  great  State  of  New  Jersey — 
incidentally,  I  am  on  the  commission  to  celebrate  your  wonderful 
anniversary  date  back  there  before  the  Revolutionary  War  as  one  of 

the  original  States 

Mr.  Howell.  Thank  you,  sir. 

The  Chaibman  (continuing).  But  you  also  are  now  head  of  the 
National  Association  of  State  supervisors. 

I  recently  had  the  privil^;B  of  addressing  a  very  fine  organization 
in  New  York.  It  is  the  New  York  Chanroer  of  Commerce,  which 
was  chartered  in  1768.  Now,  that  is  well  before  the  Revolutionary 
War. 

And  we  had  a  meeting  there  in  the  conference  room  lined  with 
pictures  of  very  famous  men  who  have  been  prominent  in  the  finan- 
cial, profeesional,  and  civic  activities  of  our  largest  city. 
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While  I  was  in  New  Yoii,  some  of  the  bankere  told  me  about  my  bill. 
They  said,  "We  have  had  over  40  bank  meters  in  New  York  City,  and 
competition  now  is  as  high  as  it  has  ever  been  among  all  the  Mnks." 

They  asked,  "Who  would  be  benefited  if  the  Government  destroyed 
all  of  those  mergers,  all  those  42  mei^rs  that  have  been  madet  Who 
would  be  benefitedi" 

They  said,  "Nobody.  Bat  who  would  be  hurt?  Not  raiiy  the  stock- 
holders of  those  ban&  would  be  hurt,  but  a  lot  of  customers  would  be 
hurt." 

And  so  you  think  we  should  go  back  to  the  clear  intent  of  the  act 
of  1960  thai  these  mergers  should  be  approved  by  the  banking  agencies. 

Now,  I  think  you  can  assure  eTen^Dod^  in  New  Jersey  tl^t  if  a 
merger  in  New  Jersey  is  going  to  be  a^inst  the  best  interests  and 
create  a  monopoly,  you  will  not  approve  it.    Isn't  that  truef 

Mr.  Howell.  I  certainly  would  feel  strongly  that  way.  It  would 
be  a  very  bad  thing  to  create  monopolistic  conditions. 

But  I  think,  as  I  said  in  my  Statement,  that  perhaps  the  people  who 
are  working  closely  with  banks,  supervising  them,  regulating  them, 
and  examining  them,  can  assess  the  effect  of  competition  on  a  merger 
perhaps  better  than  the  Department  of  Justice  can. 

The  Chairman.  And,  of  course,  if  you  turn  a  proposed  merger 
down,  that  is  where  it  dies  ?    Right  there  j 

Mr.  HowBU..  It  ends  there. 

The  Chairman.  They  could  not  get  one  then  ? 

Mr.  Howell.  No,  they  could  not. 

The  Chairman.  As  to  mergers,  I  believe  in  Pennsylvania  there 
have  been  more  mergers  than  in  any  State  in  the  Union,  and  in  New 
York  City  there  have  been  more  than  in  any  city.  But  it  is  a  big  city, 
and  it  is  the  financial  center  of  the  Nation  and  also  the  world.  But 
there  is  a  bank  in  Snn  Francisco  that  is  even  larger  than  Chase  Man- 
hattan. But  that  has  statewide  branching  in  California,  and  thab 
bank  has  branches  in  every  county  in  the  State. 

Mr.  Howell.  Yes. 

The  Chairman.  Well,  for  reasons  that  I  don't  know,  the  Depart- 
ment of  Justice  did  not  attack  the  merger  of  Chose  Manhattan.  For 
reasons  I  don't  know  the  Department  did  not  attack  the  merger  of  the 
First  National  City.  But  isn't  it  true  that  both  of  those  banks  are 
larger  than  Manufacturers  Hanover  that  they  did  attack  ? 

Mr.  Howeli,.  Yes;  that  is  true,  Senator. 

The  Chairman.  Could  you  see  any  real  justification  for  Congress 
or  anybody  else  approving  40-odd  mergers,  including  banks  in  the 
same  city  that  are  much  larger,  and  destroying  Manufacturers  Han- 
over? 

Mr.  Howell,  It  is  very  difficiiU  for  me  to  follow  the  logic  of  it.  In 
my  mind,  the  creation  of  another  substantial  bank  such  as  has  been 
created  by  Manufacturers  Hanover  provides  more  competition  for  the 
other  large  banks  that  were  created  earlier.  And  there  are  plenty  of 
them  still. 

The  Chairman.  I  wish  to  call  attenticHi  in  the  record  to  this  point 
in  my  bill :  All  my  bill  does  is  to  seek  to  carry  out  the  declared  inten- 
tion of  Congress  in  my  first  bill— that  was  in  1960 — that  these  mergers 
should  be  under  the  exclusive  control  of  the  banking  agencies,  although 
the  Department  of  Justice  would  be  consulted  with  respect  to  any 
monopoly  phase  that  might  be  involved  in  a  proposed  merger. 
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Now,  that  is  the  reason.  When  Justice  moved  in  and  the  Court  gave 
an  astounding  opinion,  one  iud^  said  it  must  have  surprised  every- 
bo^  that  had  anvthing  to  do  with  the  bill.  Now,  that  is  a  member 
of  tiie  Supreme  Court  who  said  this  decision  must  have  surprised 
eveiybody.  Naturally,  I  was  surprised,  and  I  think  it  was  wrong,  and 
I  thuik  CfHigress  shoidd  not  take  this  kind  of  treatment  when  the  Court 
ignored  whi^  we  proposed  to  do  and  the  policy  that  we  thought  should 
m  followed. 

The  bill  was  not  aimed  to  help  anybody.  The  bill  was  not  aimed 
to  hurt  anybody.  "Hie  bill  was  not  designed  and  is  not  designed  to 
give  anybody  priori^. 

All  the  bill  says  is  that  we  are  going  back  to  1960  and  apply  the 
rule  that  we  intended  to  be  applied.  And,  therefore,  all  banks  that 
mei^;ed  under  that  rule  have  clearance,  and  in  the  future  all  banks  that 
meyge  under  the  same  rule  have  clearance.    That  is  what  it  does. 

The  Senator  from  Wisconsin. 

Senator  Proxmirb.  Mr.  Howell,  you  express  surprise  at  the  action 
taken  in  the  Philadelphia  case,  and  yet  is  it  not  a  fact  that  in  the 
PhMadelphia  case  the  Comptroller  was  alone — Let  me  put  it  this 
way :  The  Federal  Reserve  and  the  FDIC,  as  well  astlie  Attorney  Gen- 
eral, advised  that  the  proposed  merger  would  have  a  substantial  anti- 
competitive effect  in  the  Philadelphia  metropolitan  area. 

Mr.  HowTLL.  Well,  my  recollection,  Senator,  is — and  I  may  be  mix- 
ing it  with  the  wrong  case — that  the  Federal  Reserve  Board  was 
divided  to  some  extent  on  it  and  that  the  FDIC  took  a  somewhat  neutral 
position. 

I  may  be  wrong,  but  that  is  my  recollection. 

Senator  Phoxmire.  At  any  rate,  the  PhiJadelphia  decision,  which  I 
have  before  me,  reads  on  page  10  as  follows.  This  was  the  Brennan 
statement.    As  far  as  I  know  it  wasn't  challenged. 

Soch  cMUiolldatltm  was  anthorlzed  subject  to  tie  approval  of  the  Comptroller 
of  tbe  Gnrrency.  Tbe  Comptroller  may  not  give  his  approval  until  he  baa  re- 
ceived reports  from  the  other  two  banking  agencies  and  the  Attorney  Oeneral 
lesnectlng  the  probable  effect  ot  the  proposed  transaction  on  competition. 

All  tbree  reporta  advised  that  tbe  proposed  merger  would  have  substantial  antl- 
competltlTe  effects  In  the  Philadelphia  metropolitan  area. 

Mr.  HowELL.  That  seems  clear. 

Senator  Psoxmire.  Now,  you  say  on  page  3  of  your  statement : 

We  do  not  believe  that  tbe  Department  of  Justice,  throngh  tbe  Clayton  and 
Shaman  Acts,  shonld  have  anything  to  do  nitb  bank  tneisers. 

That  goes  further  than  the  Robertson  bill  of  1960,  which,  as  I  under- 
stand, provided  the  Department  of  Justice  would  at  least  have  an  ad- 
visory recommendation  to  the  agency  that  had  jurisdiction.  It 
wouldn't  have  any  final  say,  as  we  interpreted  the  proposal,  but  would 
have  a  right  to  make  an  advisoiy  finding. 

Mr.  EtowEiJ-.  I  think  it  is  desirable  for  Justice  to  file  an  advisory 
(pinion.  I  think  it  can  be  helpful  to  the  other  banking  agencies  in 
assessing  the  competitive  and  monopolistic  impact  of  it. 

So  I  am  not  suggesting  the  elimination  of  that,  because  I  think  that 
can  be  of  s(Hne  value. 

But  I  do  think  in  the  final  analysis  that  either  the  State  bank  super- 
visor or  the  Federal  Reserve  people  or  the  FDIC,  who  are  pretty 
familiar  with  the  operation  of  the  banks  in  their  spheres  of  jurisdic- 
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tion,  can  really  figure  what  that  competitive  impact  is  going  to  be 
mucli  better  tlian  perhaps  Justice  just  looking  at  something  getting 
lai^r  or  one  competitor  being  taken  out  of  the  banking  community. 

Senator  Proxmirb.  I  think  you  put  your  finger  on  wliat  is  tlie  crux 
of  this  whole  discussion—the  area  of  competence. 

And,  frankly,  1  am  not  pei-suaded  either  way  as  yet.  I  think  you 
can  make  a  strcHig  case  botli  ways.  You  argue  tliat  these  banlung 
agencies'  whole  attention,  their  whole  competence  is  in  the  area  oi 
banking.  This  is  what  they  know  and  understand.  Tlie  Department 
of  Justice  obviously  has  many  other  i^esponsibilities. 

On  the  other  hand,  it  can  be  argued  that  the  Department  of  Justice, 
at  least  tlieir  Antitrust  Division,  has  exclusive  concern  witli  competi- 
tion and  enforcing  the  antitrust  laws,  and  this  is  tlieir  area  of  com- 
petence. 

So,  ill  a  sense,  it  is  a  standoff.     It  is  hard  to  resolve. 

Perhaps  the  provisions  in  the  1960  Robertson  bill  are  a  compromise, 
putting  the  Department  of  Justice  in  an  advisory  position. 

On  the  other  hand,  you  see  our  reluctance  is  that  we  look  at  the  situ- 
ation in  the  big  cities  all  around  the  country,  and  we  find  one  bank 
usually  lias  a  large  proportion  of  the  banking  assets  and  that  three  or 
four  banks  have  an  overwhelming  majority  of  the  banking  assets. 

Mr.  HowEix.  In  some  instances  that  is  true. 

Senator  Proxmire.  And  yet  mergers  are  being  approved  constantly. 

Mr.  Howell.  But  when  you  look  at  a  case  like  New  York,  with  the 
large  number  of  really  big  "banks,  it  is  very  difficult  for  me  to  see  how 
the  Miiniifacturers  Hanover,  which  would  throw  tHie  more  strong  com* 
[letitor  to  compete  with  tliese  big  boys,  so  to  speak,  could  have  an 
adverse  competitive  effect  on  the  situation. 

And  I  think  Mr.  Wille,  of  New  York,  or  the  people  in  the  Comp- 
troller's offico  or  the  Fed  or  the  FDIC  can  assess  those  things  and 
assess  them  more  clearly  than  Justice  can. 

And  I  am  glad  we  have  an  Antitrust  Division  there.  I  think  in 
many  respects  they  do  a  needed  public  job.  But  I  think  they  have  a 
little  tendency  to  oversimplify  the  competitive  effects  and  don  t  under- 
stand it  perhaps  as  well  as  people  who  are  working  with  banks  and 
banking  every  day. 

Senator  Pko.xmike.  I^et  me  ask  you  this :  Do  you  have  any  view  on 
whether  or  not  any  action  that  would  be  taken  by  this  committee 
would  do  what  I  think  is  perhaps  most  important  f    And  that  is  to 

trovide  that  those  banks  that  are  already  merged,  that  already  have 
een  scrambled,  would  not  have  to  undergo  the  agony  and  the  inequity 
and  the  financial  loss,  disruption  of  the  ewaiomy  in  the  community, 
of  being  required  now  to  unscramble. 

You  see,  the  independent  bankers  who  were  opposed  to  this  bill 
nevertheless  proposed  that  the  banks  that  are  now  merged  be  permitted 
to  remain  as  they  are  and  that  any  inhibition  by  the  Department  ot 
Justice  be  on  future  proposals. 

Mr.  Howell.  That  would  be 

Senator  Phoxmirb.  Is  that  practically  possible,  legally,  do  you 
think  ?    Can  Congress  legally  act  to  permit  this  ? 

Mr.  Howell.  Well,  I  am  not  trained  in  the  law,  though  I  ser\'ed  in 
a  lawmaking  capacity  in  the  State  and  in  the  U.S.  Government,  but  I 
tJiink  I  woiud  prefer  to  leave  that  to  someone  more  talented  in  consti- 
tuti<Hial  law. 
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Senator  Pbozmire.  As  a  banker,  would  you  agree  thia  would  be 
desirable  ? 

Mr.  HowBix.  Oil,  I  think  it  would  be  very  desirable,  Senator,  but 

I  do  not  think  that  that  in  itself  is  the  answer  to  the  whole  problem. 

Senator  Pboxmieb.  They  added  one  other  thing.    That  is,  diey 

would  limit  the  Department  of  Justice  in  the  time  it  would  have  to 

file  suit. 

Sir.  Howell.  That  would 

Senator  Peoxmibb,  Instead  of  many  months,  they  might  be  limited 
to  HO  days. 

Mr.  Howell.  That  would  be  helpful,  but  that  would  not  do  the 
entire  job  I  feel  needs  to  be  done. 
Senator  Proxmire.  Tliank  you. 

Tlie  Chairmax.  The  Chair  will  agree  that  a  bill  that  would  give  a 
clearance  to  past  mertrers  and  limit  the  Department  of  Justice  to  a 
limited  time  on  future  mergers  would  be  better  than  no  bill  at  all. 

But  here  is  one  vital  issue  that  we  raised  in  1960,  and  it  is  still  before 
us :  What  tests  sliall  be  applied  to  a  merger  ?  This  is  fundamental.  It 
is  very  latal.  And  that  is  what  the  Commissioner  has  been  testifying 
about. 

Are  bank  mergers  to  be  approved  or  denied  on  the  basis  of  competi- 
tive factors  alone — on  the  basis  of  their  effect  on  "any  line  of  commerce 
in  any  section  of  tlie  country"?  Or  are  they  to  be  considered  on  the 
basis  of  the  public  interest,  on  the  basis  of  the  overall  competitive  sit- 
uation, including  local  and  regifHial  and  national  and  international 
competition,  and  including  compettion  from  other  institutions  such 
as  savings  and  loans  and  savings  banks  and  insurance  companies  and 
mortgage  bankers  and  investment  bankers  and  investment  companies, 
and  on  the  basis  of  the  needs  of  the  community — of  depositors,  large 
and  smal],  and  personal  and  business  borrowers  and  other  users  of 
bank  services? 

Here  is  what  we  said  in  our  report : 

Jadge  Welnfeld  stated  his  understanding  of  tlie  effect  of  tbe  stutnte  as  follows — 
now,  this  is  the  Clayton  Act — 

'■If  the  mei^r  offendH  the  statute  In  nny  relevant  market,  then  good  motires  anil 
even  demonstrable  beneflta  are  irrelevant  and  afford  no  defense.  The  antltrnat 
laws  articulate  the  iwUey  formulated  by  Congress.  The  significance  and  ob- 
JecOveg  ot  the  Clayton  Act  and  the  IftjO  amendments  are  well  documented.  In 
apjffOTlng  the  policy  embodied  in  these  acts.  Congrefm  rejected  the  alleged  ad- 
vantages of  slw  In  favor  of  the  preservation  of  the  competitive  system. 

■'The  consideration  to  be  aeforded  the  Iwneflts  of  one  kind  or  another  in  one 
xection  or  another  of  the  country  which  may  flow  from  a  merger  InTolvlng  a 
mbNtantlal  lessening  of  competition  is  a  matter  properly  to  be  urged  upoa  Coo- 
icreM.   It  is  outside  the  province  of  the  court. 

"Hie  «lniple  teat  onder  eection  7  is  whether  or  not  the  merger  may  aub- 
ttantlaily  leaaen  competition  In  any  line  of  commerce  in  any  section  of  the 
Muntry." 

Now,  with  all  due  deference  to  the  distinguished  judge  in  New  York 
in  the  Manufacturers  Hanover  case,  he  wrote  hundreds  of  words  and  I 
don't  know  now  many  pages,  but  he  wound  up  with  this  conclusion : 

We  bad  two  banks.  Now  we  <mly  have  one.  If  yon  have  one  when  jwi  had 
two,  joa  have  lesaened  competition.  If  yon  lessm  competition,  you  have  violated 
the  antitrust  law.    Xou  are  a  criminal  and  we  will  destroy  you. 
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I  am  paraphrasing,  but  it  seems  to  me  this  is  the  effect  of  what  he 
said. 

Now,  here's  what  we  said  in  our  report  in  1960 : 


that  is  the  one  I  quoted  just  now — 

would  cive  abeolnte  and  controllliis  welgbt  to  tlie  leaoenliiK  of  competition  le- 

gardlesB  of  otber  factors. 

The  committee  did  not  conalder  tbat  It  would  be  In  the  public  interest  to  repi- 
late  bank  mergers  onder  etandarda  which  would  mean  that  the  tan<MiBtz*l>le 
t>eneflta  of  a  merger  are  Irrelerant  and  outside  the  province  of  the  admlolatiatloii 
and  which  would  make  no  distinction  between  good  mergers  and  bad  m/ragen. 

The  Senator  from  Utah. 

Senator  Bennett.  I  have  enjoyed  this  discussion,  and  I  appreciate 
the  testimony.    I  have  no  questions. 

The  Chaxruan.  We  thank  you  very  much. 

Mr.  HowiiLL.  Thank  you,  gentlemen. 

The  Chairhan.  The  next  witness  is  another  man  experienced  in  the 
financial  field  who  supervises  more  money  than  any  one  State  supeiv 
visor  in  the  United  States.  And  I  am  glad  to  say  he  has  had  a  chance 
to  look  at  mergers — as  I  say,  40  of  them  in  I  city.  He  also  has  a  good- 
sized  bank  holding  company  up  there  that  operates  in  a  good  many 
cities.  Commercial  banks  compete.  Mutual  savings  banks  conrpeto. 
Savings  and  loans  compete.  He  supervises  them  all  and  he  knows 
how  they  operate  and  how  they  compete. 

We  are  pleased  to  have  the  superintendent  of  banks  of  the  great 
State  of  New  York,  Hon.  Frank  Wille. 

STATEHEHT  OF  TEASX  J.  WILLE,  SUTERlDTKNUlilRT  OF  BABZS 
OF  THE  STATE  OF  SEW  TOBK 

Mr.  WniB.  Good  morning,  Senator. 

lie  Chairman.  Good  morning,  Mr.  Wille.    You  may  pnxned. 

Mr.  Wille.  Thank  you,  sir. 

My  name  is  Frank  Wille.  I  am  superintendent  of  banks  of  the 
Stat«  of  New  York. 

With  your  permission,  gentlemen,  I  would  like  first  to  read  a  brief 
statement  as  to  my  views  on  the  bill  which  is  before  you,  and  then,  of 
course,  I  would  be  glad  to  answer  any  questions  that  you  might  have 
in  which  you  think  Imight  be  helpful  to  you. 

The  Chairman.  You  may  proceed  without  interrupticm. 

Mr.  Wille.  This  committee  has  before  it  for  consideration  S.  169S, 
a  bill  introduced  by  your  distinguished  chairman,  which  would  place 
in  the  bank  supervisory  agencies  exclusive  authority  to  approve  oank 
mergers  and  similar  acquisitions.  The  bill  would  exempt  past  bank 
mercers  as  well  as  future  bank  mergers  from  possible  attack  under 
the  Federal  antitrust  laws. 

I  deeply  appreciate  your  invitation  to  express  my  views  on  this  im- 
portant proposal.     Briefly  stated  they  are  these : 

I  support  the  basic  purpose  of  the  bill  which  is  to  assign  exclusive 
nutliority  over  bank  mergers  to  the  bank  supervisory  agencies. 
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I  mast  recommend,  however,  that  no  antitrust  exemption  be  enacted 
for  fature  bank  metveis  unless  at  the  same  time  a  uni^rm  review  pro- 
cedure is  establishea  f  or  all  proposed  mergers,  irrespective  of  whether 
the  resulting  bank  is  a  State  ba^  or  a  national  bank. 

My  reasons  for  each  of  these  conclusions,  and  the  amendment  to  the 
bill  which  I  would  propose,  are  as  follows : 

First,  as  to  the  assignment  of  exnlnsive  jurisdiction  to  the  bank 
supervisory  ageracies : 

The  passage  of  the  Bank  Merger  Act  in  1960  followed  5  years  of 
mounting  ooncem  in  Ocmgress  with  the  large  number  of  bank  mergers 
which  h^  taken  place  tkrou^out  the  coamtry  during  the  1950's.  The 
evident  purpose  of  the  act  was  to  subject  proposed  bank  mergers  to  the 
review  of  at  least  one  Federal  bank  agency  and  to  require  specifically 
that  such  agency  otHisider,  among  Other  factors,  the  c(»npetitiv&  effects 
of  a  proposed  merger. 

The  act  requirra  the  oonsiderati^Hi  of  seven  specific  facAors  and 
clearlv  cont«mplated  a  balanced  judgment  in  wnich  no  one  factor 
would  neceeBanly  be  oontrolling.  Most  observers  thus  believed  that 
a  bank  merger  would  not  be  judged  on  oompetitive  factors  al<Hie. 

A  similar  change  was  made  in  New  York  State  in  1960,  when  the 
merger  provisions  of  our  banldng  law  were  amended  to  require  the 
saperintendemt  of  banks  and  the  ranking  board  to  consider,  m  deter- 
mming  whether  to  approve  a  proposed  mei^r,  not  tally  the  banking 
factors,  but  also  the  following : 

1.  Whether  the  merger  would  expand  the  size  or  extent  of  the  re- 
sulting institution  beyond  limits  OMisistent  with  adequate  and  sound 
banking  and  the  preeervation  thereof, 

2.  Whether  the  merger  would  result  in  a  concentration  of  assets  be- 
yraid  limits  consistent  with  effective  competition, 

3.  Whether  the  merger  might  result  in  such  a  lessening  of  competi- 
tion as  to  be  injurious  to  the  interests  of  the  public  or  tend  toward 
monopoly,  and  finally  and  primarily,  the  public  interest  and  the 
needs  and  oonvenience  thereof. 

The  pros  and  cons  of  assigning  exclusive  authority  over  bank  mer- 
gers to  the  bank  supervisory  agencies  have  been  developed  at  l«igth 
before  this  committe©  both  in  1959  and  1960  and  in  connection  with 
the  ^eeent  bill.  Fr«n  the  vantage  point  of  the  New  York  State  Bank- 
ing Department,  I  see  no  reason  to  questi(»i  the  wisdom  of  the  deci- 
sion which  most  cfcservers  thought  Ocmgress  had  made  in  1960. 

An  examinatiMi  of  the  merger  decisions  since  1960  involving  State- 
chaitered  banks  in  New  York  State  under  the  Bank  Merger  Act  and 
the  New  York  banking  law  makes  it  apparent  that  the  New  York 
authorities,  and  the  Feideral  supervisory  agencies  which  review  our 
decisions,  have  strictly  observed  the  statutory  mandate  that  they  weigh 
the  oompietdtive  impact  of  a  proposed  merger  along  with  the  banking 
factors. 

Since  May  1,  1960,  the  New  York  State  Banking  Department  has 
processed  67  applicaitions  involving  mergers  or  acquisitions  of  com- 
mercial and  savmgs  banks.  Each  has  beSi  subjected  to  a  careful  and 
intensive  analysis  of  the  probable  impact  of  the  merger  upon  existing 
and  potential  competition.  Of  these  57  applications,  nine  have  Iwen 
disapproved  in  the  fir^  instance  by  the  New  York  Superintendent  of 
Banks  or  the  New  York  Banking  Board,  and  six  more  have  been  dis- 
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approved  hy  the  appropriate  Federal  agency — in  aJl  cases  because  the 
aiitioompetitive  effects  of  the  proposed  merger  were  tliought  to  out- 
wfflgh  the  claimed  benefits  to  the  public. 

Thus,  the  overall  results  of  administrative  review — at  least  as  to  the 
merger  applications  with  which  the  New  York  State  Banking  De- 
partment is  familiar — appear  to  vindicate  the  judgment  of  Congress 
that  the  bank  supervisory  agencies,  under  appropriate  statutory  direc- 
f  ion,  can  be  relied  upon  to  consider  fully  the  competitive  aspects  of  & 
bank  merger  and  then  reach  a  balanced  judgment  based  on  all  the 
factors. 

In  New  York  State,  the  result  has  been  a  bank  structure  in  which 
vigorous  competition  is  the  rule,  not  the  exception.  In  the  New  York 
City  metropolitan  area,  for  example,  some  50  commercial  banks  of 
vaiying  size  offer  a  very  broad  range  of  bank  services  and  seek  bank 
busmess  from  all  types  of  customers.  An  additional  20  other  com- 
mercial banks  carry  on  a  more  specialized  business,  seeking  predomi- 
nantly corporate,  trust,  or  international  business.  Each  of  these  banks 
is  also  subject  to  vigorous  competition  from  other  types  of  iinancial 
institutions  in  most  Imes  of  their  bank  business. 

Under  these  circumstances,  I  see  no  public  benefit  in  subjecting  to 
antitrust  attack  past  bank  mergers  in  New  York  State  which  were 
consummated  with  the  approval  of  tlie  bank  supervisory  agencies. 

Other  witnesses  have  discussed  the  difficult  problems  which  must 
be  overcome  if  divestiture  is  required  years  after  a  bank  has  merged. 
Among  the  most  troublesome  of  these  I  would  mention  are  the  dispo- 
sition of  postmerger  loans  which  exceed  the  lending  limits  of  either 
constituent  bank,  the  division  of  postmerger  accounts,  offices,  and 
electronic  data-processing  equipment,  and  the  maintenance  by  eacii 
new  bank  of  a  sound  balance  between  the  deposits  and  loans  which  are 
assigned  to  it  upon  divestiture. 

In  addition  to  the  long  period  of  uncertainty  and  confusion  which 
would  attend  a  divestiture  proceeding  against  a  New  York  bank  like 
Manufacturers  Hanover  Trust  Co.,  I  question  whether  the  ei\d  result 
will  serve  the  public  interest. 

Each  of  the  six  largest  New  York  City  banks,  and  several  of  our 
upstate  banks,  have  had  one  or  more  significant  mergers  since  section  7 
or  the  Clayton  Act  was  amended  in  1950.  Many  of  these  mergers 
were  essential  if  the  bank  credit  needs  of  our  large  and  growing  in- 
dustrial corporations  were  to  be  met  conveniently  and  at  the  lowest 
Bissible  cost.  Many  of  these  mergers,  including  the  Manufacturers 
anover  merger,  have  resulted  in  more  effective  competition  for  larger 
banks. 

Finally,  I  question  whether  past  mergers  consummated  under  a  dif- 
ferent understanding  of  the  Clayton  Act  and  of  the  Sherman  Act 
^ould  now  be  subject  to  divestiture  as  a  result  of  new  interpretations 
by  the  U.S.  Supreme  Court.  Fairness  and  equity  would  seem  to  dic- 
tate a  specific  antitrust  exemption  for  these  mergers. 

For  ail  of  these  reasons,  I  support  as  I  have  said  the  assignment  of 
exclusive  authority  over  bank  mergers  to  the  bank  supervisory 
agencies. 

This  brings  me  to  my  second  point,  which  concerns  a  uniform  review 
of  future  bank  mergers. 

Before  Congress  enacts  an  antitrust  exemption  for  future  bank 
mergers,  it  should  recognize  that  the  Department  of  Justice  today  is 
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*he  only  agency  of  Government  applying  the  same  standards  of  review 
tolhemercersof  both  National  and  State  banks. 

In  my  judpment,  the  enactment  of  the  bill  l)efoiv  yon.  wittiont  the 
^-nactment  at  the  same  time  of  a  uniform  review  prooe*Inre  for  all  bank 
iMieregers,  ia  bound  to  result  in  the  unequal  treatment  of  oomi»eting 
Xanks  depending  on  whether  the  pi'ojx^ed  merger  i-esidt';  in  ii  na- 
tional bank,  a  State  member  t>ank  or  a  nonmeml)er  instirod  b;ink. 

I  am  referring,  of  course,  to  the  differing  procedures  established 
l)y  the  Bank  Merger  Act  under  which  merger  applications  which  would 
result  in  a  national  bank  need  be  approved  only  by  the  Comptroller 
of  the  Currency  while  merger  applications  which  would  result  in  a 
State  bank  must  he  approved  in  the  first  instance  by  the  appropriate 
State  authority  and  then  by  the  Board  of  Governors  of  the  Federal 
Reserve  System  in  the  case  of  member  banks,  or  hv  t!ie  Federal  De- 
"posit  Insurance  Corporation  in  the  case  of  nonmember  insured  banks. 
Congress  recognized  I  think  in  IflftO  that  these  review  procediires 
Would  work  equitably  and  fairly  only  if  the  three  Fetleral  bank  agen- 
cies reviewed  the  competitive  factors  of  a  proposed  merger  with  some 
<legree  of  uniformity.  To  help  achieve  this  uniformity,  the  Bank 
Merger  Act  called  for  advisory  reports  on  the  competitive  factors, 
Jiot  merely  from  the  Department  of  .Justice,  but  also  from  the  two 
fcank  agencies  which  were  not  directly  responsible  for  the  merger 
<Jecision. 

In  practice,  however,  the  three  Federal  bank  agencies  appear  to 
nave  taken  substantially  different  views  of  the  competitive  factors. 
In  testimony  before  a  House  subcommittee  on  May  10.  lOtUl,  my 
■irtmediate  predecessor  as  superintendent,  Mr.  Oren  Root,  pointetl  out 
**veral  instances  involving  New  York  banks  where  it  api>08red  that 
*he  Federal  Reserve  Board  and  the  Comptroller  of  the  Curi-ency  were 
f5*kinB  quite  ditferent  views  of  the  increasing  bank  concentnition  in 
t'ertain  areas  of  New  York  State.  Additional  instances  could  i)e 
tilted  today. 

The  Comptroller  of  the  Currency  has  made  much  the  panie  point 
•  11  his  decision  of  September  30,  1963,  approving  the  merger  of  the 
Citizens  National  Bank  of  Los  Angeles  and  the  Crocker- .\Tiglo  Na- 
tional Bank  of  San  Francisco.    He  said  at  that  time  and  I  quote: 

Tbe  aim  of  tbe  Bank  Merger  Act  to  achieve  anifonnlty  tlirouKb  advlaorr  le- 
t*ortB  on  tbe  competittTe  aspects  of  bank  mergers  has  obviously  failed. 

Tbe  Deed  for  anlfonnltr  of  approach  among  the  agencies  concerned  with  bank 


2fctr.  Saxon  said — 

^**  demonUrated  by  many  manifest  IncooBlstenctes  in  recent  year  *  *  *.     (Comp- 
*»-oller  of  the  Cnrrency  lOlst  annual  report,  1968,  p.  186.) 

The  merits  of  the  differing  view  of  tlie  bank  agencies  on  the  com- 
T^etitive  fact<a«  are  less  important,  it  seems  to  me  than  the  fact  that  the 
^differences  exist,  because  it  means  that  competing  banks  are  not  being 
*»"«ated  the  same  with  resepect  to  their  merger  applications.  This  lack 
^;f  uniformity  is  inherent  in  the  system  of  review  etsablished  by  the 
"ank  Merger  Act,  and  its  solution  would  appear  to  requii-e  the  desig- 
**«tion  of  <Mie  Federal  bank  agencv  which  would  review  merger  ap- 
l^rovals  not  only  of  the  State  banking  authorities  but  of  the  ('onip- 
'  foller  of  the  Current^  as  well. 
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This  designfttion  need  not  awtiit  a  general  reorganization  of  the  basic 
structure  of  Federal  bank  supervision.  All  national  banks  are  in- 
sured meanber  banks.  Thus,  the  common  Federal  reviewing  agency 
could  be  eitlier  the  Board  of  Governors  of  the  Federal  Reserve  System 
or  the  Federal  Deposit  Insurance  Corporation.  My  own  preference 
would  be  the  Federal  Reserve  Board.  With  seven  members  of  the 
Board  it  would  seem  to  have  clear  advanta^;es  over  a  board  of  three 
members,  particularly  where  one  of  the  three  members  of  the  Fedei^ 
Deposit  Insurance  Corporati(m  {i.e.,  the  Comptroller  of  the  Currency) 
must  pass  upon  national  bank  mer^rs  in  the  m^t  instance. 

If  the  Federal  Reserve  Board  is  so  designated,  the  present  powers 
of  the  Federal  Deposit  Insurance  Corporation  over  mergers  of  in- 
sured nonmember  banks  ideally  should  oe  transferred  to  me  Federal 
Reserve  Board  at  the  same  time.  Conversely,  if  the  Federal  Deposit 
Insurance  Corporation  is  so  designated,  the  present  powers  or  the 
Federal  Reserve  Board  to  review  mergers  of  msured  State  member 
banks  should  be  transferred  ideally  to  me  Federal  Deposit  Insurance 
Corporation, 

Either  way,  the  establishment  of  one  Federal  supervisory  agmicy 
to  review  all  bank  mei^rs  initially  approved  by  the  State  authorities 
and  the  Comptroller  of  Currency  would  go  far  toward  assuring  fair- 
ness and  equity  amon^  competing  banks  and  would  help  preserve  some 
semblance  of  competitive  l»tlance  between  the  powers  of  State  banks 
and  the  powers  of  National  banks  in  t^bis  critical  area. 

The  ability  to  grow  by  merger  is  so  basic  to  a  bank's  competitive 
portion  that  a  le^  of  uniformity  in  the  standards  applied  to  bank 
mer^rs  could  well  in  my  judgment  endanger  the  dutu  banking  sys- 
tem itself. 

In  closing,  Mr.  Chairman,  I  would  restate  my  basic  position  on 
the  bill  before  you. 

I  support  the  basic  purpose  of  the  bill,  which  is  to  assign  ezcImdTe 
authority  over  bank  mergers  to  the  bank  supervisory  agencies. 

I  recommend,  however,  that  no  antitrust  exemption  be  enacted  for 
future  bank  mergers  unless  at  the  same  time  a  uniform  review  pro- 
cedure is  established  for  all  proposed  mergers,  irrespective  of  whether 
the  resulting  bank  is  a  State  or  a  National  bank. 

Gentlemen,  I  thank  you  for  your  patience. 

The  CuAntuAK.  Mr.  Wille,  I  want  to  thank  you  for  a  thoughtful, 
a  very  helpful  statement  on  the  problems  involved. 

You,  or  course,  are  familiar  with  the  old  English  maxim  that  the 
proof  of  the  pudding  is  chewing  of  the  bag. 

You  know  from  tune  immemorial  the  favorite  dessert  at  Christmas 
of  the  British  was  the  plum  pudding.  The  ladies  of  the  Episcopal 
Churdi  in  my  hometown  bake  it  at  Christmas  for  sale,  and  I  like  iL 
and  I  buy  it.  They  put  it  up  in  tin  cans,  but  I  think  the  British  used 
to  cook  the  plum  pudding  in  a  bag,  and  if  you  chewed  down  on  that 
bag  after  the  pudaing  came  out,  you  knew  the  pudding  had  been  in 
there. 

Well,  I  feel  your  testimony  is  in  line  with  that  old  maxim — that 
the  best  proof  of  a  fact  is  a  man  who  has  lived  with  it. 

The  best  proof  that  banking  agencies  should  control  bank  mergers 
is  what  has  nappened  in  your  great  State  of  New  York. 
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Yon  bad  50-some  applications.  You  turned  down  those  that  you 
^dnt  think  were  proper.  You  approved  43  of  them,  I  believe,  wasnt 
at* 

Mr.  Whjjs.  It  would  have  been  42,  sir,  very  close. 

Senator  BENNrrr.  He  disapproved  nine  and  the  Federal  Reserve 
Board  or  the  FDIC  disapproved  six  more. 

The  Chairman.  I  was  pretty  close. 

Mr,  WiLLB.  Yes,  sir. 

The  Chairmaw.  Now,  six  of  the  largest  have  merged.  That  is 
what  you  said ;  didn't  you ! 

Mr.  WiLLE.  I  want  to  just  point  out,  sir,  that  the  15  that  were  re- 
fused and  the  57  applications  that  I  mentioned  in  my  statement  have 
occurred  since  the  Bank  Merger  Act  was  passed  in  1&60.  Some  of 
these  other  larger  mergers  took  place  prior  to  the  passage  of  the  Bank 
Mereer  Act. 

The  Chairman.  But  you  have  a  law  in  New  York  that  requires  a 
banking  agencyto  consider  the  competitive  factors  ? 

Mr.  WnxE.  Yes,  sir. 

The  Chairman.  All  right.  And  when  you  turn  down  a  proposed 
m^;er  of  a  State  bank,  that  ends  it  ? 

Mr.  WiLLE.  Yes. 

The  Chairman.  The  Chase  used  to  be  the  Chase  National.  It  be- 
came a  State  bank,  and  then  it  was  merged  with  another  State  bank 
and  had  the  approval  of  the  State  banking  authorities. 

Mr.WiLLB.  That  is  correct,  sir. 

The  Chairman.  And  then  it  had  the  approval,  being  a  membei 
bank,  of  the  Federal  Reserve  Board  f 

Mr.  Wills.  The  Chase  Manhattan  mereer  was  approved  in  1955, 
I  am  not  certain  if  the  approval  of  the  Federal  Reserve  Board  was 
required  at  that  time.   If  it  was,  of  course,  they  had  it,  sir. 

The  Chairman.  And  the  Qiase  Manhattan  is  larger  tban  the 
Manufacturers  Hanover? 

Mr.WnxE.  Yes,  sir. 

The  Chairman.  Then  we  had  two  national  banks  that  merged ;  the 
First  National  and  the  National  City.  That  is  larger  than  the  Manu- 
facturers! 

Mr.  WnLE.  Yes,  sir.  By  a  substantial  amount. 

The  Chairman.  The  ^tate  banking  authorities  did  not  have  con- 
trol, but  it  was  approved  by  the  Comptroller.  That  was  not  attacked 
by  the  Department  of  Justice. 

Mr.WiLLE.  That  is  correct,  sir. 

The  Cttatkwas.  Th«i  we  had  two  State  banlra;  one  called  Manu- 
facturers, one  called  Hanover.  "Riey  got  the  approval  of  the  State 
banking  authorities. 

Mr.WiLi.E.  That  is  correct. 

The  Chairman.  And  ^en  they  were  approved  by  the  Federal 
Reserve  Board. 

Mr.WiLLB.  Yes. 

The  Chairman.  But  that  merger  was  attacked. 

Yoor  position  is  that  the  mergers  that  have  been  efifectunted  in  New 
York  and  elsewhere  should  now  be  approved 

Mr.Wnjj:.  Yes,flir;  that  is  correct. 
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The  Chairman.  But  you  tliink  that  before  we  give  final  approval 
to  future  mergers  there  should  be  a  waiting  period  during  whicn  time 
the  Department  of  Justice,  if  it  so  elects,  could  go  into  court  and  bring 
a  suit  and  then  they  merge  at  their  peril ! 

Mr.  WiLLE.  No,  sir.  I  would  like  to  correct  that  interpretation. 
Actually,  that  is  the  suggestion  of  Chairman  Martin  of  the  Federal 
Reserve  Board. 

The  CHAntMAN.  Oh. 

Mr.  WiU£.  My  own  su^estion  is  that  the  contest  and  the  purpose 
of  the  Bank  Merger  Act  ot  1960,  with  advisory  opinions  from  the  De- 
partment of  Justice,  be  carried  out  in  ajiy  future  bank  mei^r. 

The  Chaibuan.  Oh. 

Mr.  WiiJ,E.  However,  as  I  said,  I  would  like  to  see  and  believe  it 
important  that  all  bank  meters  be  approved  by  one  Federal  agency 
so  that  there  is  some  uniformity  of  result  between  National-  and  State- 
chartered  banks. 

The  Chairman,  I  see. 

Mr.  Wir.LE.  My  own  proposal  would  not  authorize  the  Department 
of  Justice  subsequent  to  approval  by  the  bank  supervisory  agencies  to 
bring  an  independent  action  on  antitrust  grounds. 

The  Chairman.  I  am  glad  to  get  that  clarified.  I  thought  you  were 
endorsing  the  j)osition  by  Mr.  Brumbaugh,  of  Pennsylvania,  the  first 
speaker  tor  the  independents,  to  have  in  future  mergers  a  review  period 
and  an  opportunity  for  action  by  the  Department  of  Justice.  But  you 
just  want  uniformity  with  an  opportunity  for  the  Department  of  Jus- 
tice to  express  its  opinion  i 

Mr.WiLLE,  That  is  correct,  sir. 

The  Chairman.  But  final  action  would  be  taken  by  the  regulatory 
agencies  ? 

Mr,  WiLLE.  Absolutely,  sir.  I  would  point  out  that  the  two  are 
alternatives  to  the  treatment  of  future  bank  mergers  c<Hitained  in  the 
present  bill  wliich  you  have  introduced.    I  think  that  either  would  be 

{jreferable  to  an  exemption  from  the  antitrust  laws  as  to  the  future 
lank  mergers  without  a  uniform  review  procedure. 

The  Chairman.  The  Senator  from  Wistxmsin. 

Senator  Proxmire.  On  page  2  of  the  bill,  lines  9  to  16,  sectitHi  2, 
provide : 

No  proreMllngs  Khali  hereafter  be  Instituted  or  prosecuted  under  the  antttnist 
lan-H,  incliMllnK  tbe  Sbermen  Aatitrunt  Act  and  the  Clayton  Act.  against  any  bank 
Innnred  under  the  Federal  Deposit  Inaurance  Act  by  resBon  of  or  with  respect  to 
nn.v  merger,  conttolidntion  or  acquisition  ot  stock  or  assets  and  aeaumptlmi  of 
liabilities  consummated  before  Mar  13. 1960  •  ■  •- 

I  take  it  you  not  only  support  this  section  but  you  find  no  ccMistitn- 
tional  problem  involved  here? 

Mr.  '\Vii,r,E.  I  would  prefer  not  to  express  a  judgment  on  the  con- 
stitutional point.  Senator.  I  do  support  tJie  position  taken  in  section 
2  of  the  l)ill.  I  think  it  would  be  unfortunate  if  one  bank  such  as  Manu- 
facturers Hanover  Trust  Co.,  which  is  the  third  largest  bank  in  New 
York  City,  were  to  lie  subject  to  divestiture  action,  while  the  mei^rs 
of  some  of  the  larger  banl^  were  not-  I  may  be  just  a  step  ahead  here, 
actually.  I  think  that  the  exemption  for  past  bank  mergers  is  very 
much  in  order  in  view  of  the  changed  circumstances  resulting  from  the 
Supreme  Court's  decision. 
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You  had  earlier  asked  Mr.  Howell,  I  believe,  whether  or  not  it  would 
be  a  good  idea  to  pass  a  bill  which  would  exempt  past  bank  mergers 
but  perhaps  have  a  different  procedure  or  continue  to  have  the  Depart- 
ment of  Justice  able  to  bring  aji  antitrust  action  on  future  bank 
mergers.  M;  own  feeling  on  that  proposal  would  be  that  you  could 
tend  to  freeze  the  present  competitive  structure  in  a  particular  com- 
mnnitr. 

I  believe  that  if  you  divest  a  bank,  like  Manufacturers  Hanover,  but 
exempt  under  section  2  of  this  bill  past  mergers  prior  to  1960,  that,  in 
fact,  yon  create  a  new  competitive  structure,  and  I  doa't  think  that  you 
do  equity  at  the  same  time. 

Senator  Proxmire.  If  the  law  provided  the  Justice  Department  can 
stop  mei^gers  in  the  future,  I  would  agree  with  you.  But  as  I  under- 
stand it,  at  the  most  the  law  gives  the  Department  of  Justice  simply 
discretjon  to  bring  suit.    They  have  only  brought  suit  7  or  8  times 

Mr.  WiLLE.  Yes,  sir. 

Senator  Psoxmike  (continuing).  In  those  rare  cases  where  they 
think  there  is  such  a  clear  destruction  of  competition  that  such  action 
is  necessary.  But  most  mergers  would  be  able  to  proceed  as  they  have 
proceeded  since  the  Philadelphia  case. 

Mr.  W11J.E.  T'nleas  there  is  a  change  of  policy  in  tlie  Department 
of  Justice ;  yes,  sir. 

Senator  Prokmire.  Yes.  Well,  1^  me  ask  you  this:  The  inde- 
pendent hankers  also  proposed  this  kind  of  a  compromise :  That  if  two 
of  three — and  this  would  be  getting  to  uniformity,  which  I  think  is 
\-ery  constructive,  if  two  of  the  three  regulatory  banking  agencies  dis- 
approved, then  the  merger  would  be  out. 

You  see,  in  other  woras,  in  every  case  the  three  agencies  have  to  oome 
to  some  kind  of  a  decision  on  the  competitive  factors  at  least..  They 
propose  that  they  come  to  an  overall  decision  aiid,  if  two  of  the  three 
Teto  it,  then  it  is  out.  If  one  of  the  three  opposes  the  merger,  then 
they  propose  hearings.  If  all  three  approve,  then  presumably  the 
merger  would  go  through. 

What  do  you  think  of  that  kind  of  a  proposal  \  It  gets  at  tlie  uni- 
formity in  a  little  different  way.  It  forces  tliem  to  consider  the  views 
of  each  other.  And  the  hearing  process  would  enable  thwn  to  work 
gradually  toward  uniformity,  although  you  cannot  get  the  perfect  uni- 
formity you  propose  here  unless  you  do  as  you  suggest — just  |^ve  one 
agency  the  decision  in  all  cases. 

Mr.  Wiu-E,  I  would  think  that,  that  in  my  judgment  would  be  the 
deficiency  of  the  proposal  that  you  have  just  mentioned — that  al- 
though you  do  have  public  hearings,  in  the  event  of  a  disagreement 
among  the  bank  ag^cies  as  to  the  competitive  factors,  still  tliere  is 
only  one  of  the  three  possible  people  or  boards  who  are  required  to 
make  tlie  final  decision,  and  it  seems  to  me  that  you  have  no  assurance 
whatever  of  actual  uniformity  in  result. 

And  I  think  that  you  may  find  yourself  in  a  situation  which  we  have 
had  I  believe  since  1960  and  which  I  think  that  the  Comptroller  would 
agree  we  have  had  since  1960. 

Senator  Proxmire.  You  do  not  see  tuiy  particular  merit,  then,  in 
the  argument  that  you  could  maintain  the  three  agencies  and  have  a 
decision  t^  two  of  them  prohibiting  the  merger  be  decisive  \  You 
still 
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Mr.  WiLLE.  I  &m  Bor^.  I  did  not  focus  on  Uiat  particalar  point 
of  their  proposal,  sir.  If  two  of  the  three  decided  advergely  (mi  the 
competitive  lactors,  then  the  merger  vould  be  disapproved  f 

Senator  Proxmzre.  Yes. 

Mr.  WiLLB.  I  think  in  a  wav  that  that  would  defeat  what  I  under 
stood  was  the  purpose  of  the  Clongrese  in  seeking  a  balanced  judgment 
between  the  competitive  and  the  banking  factors.  And  if,  in  fact,  two 
of  the  Federal  bank  agencies  who  disagree  on  the  competitive  factors 
alone  are  able  bo  veto  a  particular  merger  proposal,  I  do  not  think 
that  you  are  achieving  that  balanced  judgment  that  I  believe  should 
reside  in  the  bank  agencv  making  the  final  deci^tm. 

Senator  PROXBtmB.  On  page  4  you  discuss  the  57  applications  re- 
ceived in  the  New  York  State  Banking  Departmei^  since  1960. 

Mr.  Wills.  Yes,  sir. 

Senator  Proxmirb.  And  you  say  nine  were  disapproved  in  the  first 
instance  by  the  superintendent  of  oanks.  Six  more  were  disapproved 
by  the  appropriate  Federal  agency.  Were  any  of  these  disapprovaU 
in  New  York  City » 

Mr,  WiLLK.  les,  sir;  there  was  one  disapproval  relating  to  the 
Bowery  Manhattan  Savings  Bank.  I  disapproved  that  merger  last 
fall.  I  believe  there  may  nave  been  aa  many  as  six  other  mergers  in 
New  York  City  of  smaller  banks. 

Senator  pBoxmRE.  That  were  disapproved ! 

Mr.  Wnj.E.  No;  that  were  approved.     So  there  would  be 

Swiator  Pboxmihi!,  Just  one  disapproved  t 

Mr.  WiLiJS.  It  was  just  the  one  that  has  been  disapproved  of  the 
seven. 

Senator  Proxmirb.  That  is  a  little  puzzling,  because  I  think  the 
chairman  has  made  a  very  strong  case  this  morning  about  the  Manu- 
facturers Hanover  merger  being  of  two  banks  that  are  smaller,  and 
smaller  in  aggregate,  than  two  other  banks  in  the  city.  And  the 
Bowery  must  do  a  great  deal  smaller  than  the  Manufacturers  Hanovw. 
Yet  that  was  disapproved  by  your  agency. 

Mr.  WiLLE.  The  Bowery  Savings  Bank,  sir,  is  our  largest  savings 
bank  in  New  York  City.  It  has  assete  approaching  $2  bulion.  And 
the  ManhattAn  Savings  Bank  was  also  one  of  our  larger  savings  banks, 
aotnally,  with  assets  of  approximately  $550  million.  There  was  a 
firm— ^ 

Senator  Pboxmise.  You  felt  that  the  competition  as  far  as  savings 
were  concerned  would  be  sharply  reduced  t 

Mr.  Wn.LB.  Yes,  sir.  I  disapproved  the  application  on  the  basis 
of  the  increase  in  concentration  in  particular  areas  of  New  York  City, 
specifically  the  borough  of  Manhattan,  where  most  of  their  <^C86  were, 
and  also  in  two  specific  neighborhoods  within  Manhattan. 

Senator  Proxstirb.  I  just  have  one  more  question.  You,  I  think, 
bring  a  fresh  and  a  very  helpful  note  here  when  you  point  out  that  the 
Department  of  Justice  today  is  the  only  agency  applying  the  same 
standards  with  a  view  to  merger  of  National  and  State  banks.  This 
seems  in  your  view  to  be  a  constructive  and  useful  function  to  the 
Department  of  Justice.  You  have  a  remedv  that  would  be  different, 
hut  pi-esumably  this  is  a  useful  function  at  t)ie  present  time. 

Anil  rnther'fhnn  simply  proceed  and  have  disparate  review,  which 
puts  the  b;uik,«  i'l  nn  nnfortiiu;ito  ciimpetif  ivp  position  depending  on 
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"vrhich  agency  is  the  stricter,  it  would  seem  to  me  that  the  Department 
of  Justice  action  under  the  present  operations  of  the  law  is  probably  an 
improvement  over  what  we  would  have  if  we  took  tlie  Department  of 
«Tustic6  out  and  left  this  disparate  resolution. 

Mr.  WiLLE.  As  I  said  earlier,  Senator,  there  are  two  alternative  pro- 
posals tJiat  have  been  suggested.  One  is  Chairman  Martin's  approach, 
and<Hie  istheonethat  I  nave  suggested.  I  have  a  preference  for  mine, 
of  course.  But  I  think  that  his  is  prefera'ble  to  the  enactment  of  the 
bill  before  you  without  scone  sort  of  uniform  review  procedure. 

I  would  prefer  to  see  the  Department  of  Justice  kept  in  this  role 
than  to  see  a  oomplet«  antitrust  exemption^  for  future  banli  mergers 
where  there  would  be  no  ageofy  of  Government  performing  this  com- 
mon review  fonctdcai. 

Senator  PitoruiRE.  The  common  review  function  you  think  is  fun- 
damentalf  It  is  not  enough  simply  to  have  one  of  the  three  regula- 
tory agencies  govern  their  own  in  their  own  areas  as  we  have  now? 
You  would  want  a  common  review  either  by  the  Department  of  Justice 
or  one  of  these  regulatory  agencies,  but  you  prefer  to  have  <me  of  these 
regulatory  agencies,  either  the  Federal  Reserve  Board  or  the  FDIC, 

to  act  in  all  cases 

Mr.WnxB.  'niatisoorrect,sir. 

Senator  PnoxMiitB  (continuing).  To  have  the  final  say  in  all  cases! 
Mr.  Wills.  Yes,  sir. 
Senator  Proxuibb.  Thank  you. 

Senator  Bennzttt.  Mr.  Ghwrman,  may  I  just  raise  one  question  ? 
The  Chairhan.  Yes,  sir. 

Senator  BBNNirrr.  I  would  not  want  the  record  to  show  that  the 
present  bill  takes  the  Department  of  Justice  out  completely.  It  leaves 
It  as  an  adviser.  Birt  we  are  now  facing  the  practical  fact  that  under 
the  interpretation  of  tlie  Court,  the  I^mrtment  of  Justice  has  the 
nltimate  decisi<m.  And  tdl  the  decisions  of  the  bank  regulatory  agen- 
cies may  go  down  the  drain  if  the  Department  of  Justice  disagrees 
With  it. 

So  we  are  facing  the  problem  of  how  to  use  the  values  the  Demrt- 
luent  of  Justice  can  contribute  without  giving  it  a  final  veto.  Isnt 
that  the  problem  we  are  facii^  t 

Mr,  WrLLB.  That  I  believe  is  the  basic  problem,  sir,  and  I  think  that. 
Unlike  Chairman  Martin's  position,  which  would  retain  for  the  De- 
parbnent  of  Justice  this  veto,  if  you  likei,  mine  would  retain  them  in 
the  advisory  role  for  which  the  Congress  intended  them  in  1960. 

Senator  Bennett.  Under  yours,  you  put  the  Comptroller  for  Na- 
t:i<Hial  banks  in  roughly  the  same  position  you  hold  for  the  State  banl^. 
Mr.WiiXE.  That  is  correct,  sir. 

Senator  BENmrrr.  And  then  set  another  bank  regulatory  agency 
**bove  the  two  of  you  for  final  choice.  This  is  an  interesting  approach. 
H  am  not  sure  whether  it  should  proceed  that  way,  if  we  are  to  have  a 
£nal  authority,  or  whether  we  should  work  to  the  development  of 
*Tiore  uniform  standards,  still  leftving  each  authority  with  the  respon- 
sibility for  that  segment  of  the  bankmg  industry  for  which  it  now  has 
»-e8ponsibility. 

When  you  shift  the  responsibility  to  one  agency,  you  are  taking  a 
xather  simiificant  step  toward  a  day  when  we  would  be  persuadea  to 
tinite  all  Federal  agencies  and  create  one  superagency  to  handle  all 
federal  bank  problems.    Have  you  con^dered  the  threat  of  that  f 
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Mr,  "Wii-ij:-  I  want  to  make  it  clear,  sir,  that  I  am  not  advocating 
Itj'  any  means  such  a  single  Federal  agency  with  all  of  the  functi<Hi: 
lliat  tlire  three  different  agencies  now  have  over  bank  supervisi(Hi 
My  own  suggestion  is  limited  to  the  specific  problun  of  merger  ap 
provals. 

Senator  Bennett.  Yes,  I  understand  that.  But  it  is  one  step  ii 
the  direction  of  concentration  of  Federal  regulatorv  power. 

Mr.  WiiJ-E.  It  is  a  step  which  I  think  is  rational  and  will  be  needet 
if  t!ie  bill  before  you  is  enacted  in  its  present  form. 

Senator  Bennett.  You  do  not  think  it  could  be  solved  by  the  adop 
tion  of  uniform  standards  on  the  basis  of  which  all  of  the  ageocie 
must  make  their  decision  S 

Mr.  WiixE,  No,  sir.  I  really  don't.  I  think  that  reasonable  mei 
differ  on  their  views  as  to  the  cx>mpetitive  factors.  And  I  think  thi- 
is  understandable  and  to  be  expected. 

I  would  feel  a  considerable  degree  of  comfort,  if  yon  like,  if  thi 
merger  decisions  involving  national  banks  were  to  be  decided  by  i 
board.  But  they  are  not.  They  are  decided  by  one  man.  I  don't  in 
tend  to  get  into  any  personalities  of  any  sort,  but  I  think  so  long  ai 
you  have  one  person  deciding  the  merger  ivpplications  of  nationa 
banks  wherwis  you  have  at  least  four,  the  btate  authority  and  tht 
Federal  Deposit  Insurance  Corporation,  and  possibly  eight  deciding 
Hie  merger  approvals  of  State-chartered  banks,  you  ha\'e  inherent  ii 
tliat.  stnicture  an  imbalance  between  the  two  systems,  assuming  tha' 
tliere  is  a  difference  of  opinion  as  to  how  you  should  view  the  com 
ixifitive  factors. 

And  I  think  that  there,  has  been  such  a  difference  of  opinion  sinct 
IWW. 

Senator  Benn-tit.  I  would  like  to  go  back  for  just  1  minute  to  th« 
suggestion  referred  to  by  the  Senator  from  Wisconsin  that  if  two  oJ 
the  three  agencies  disapprove  that  this  is  an  automatic  denial,  anc 
tiiat  if  one  of  the  three  disapproves  you  have  to  have  a  hearing. 

Ijet's  start,  with  the  first  one  first.     Is  it  a  good  practice  in  handlbu 

Rroblems  as  delicate  as  bank  merger  negotiations  to  require  a  publv 
earing* 

Mr.  WiLi^.  T  was  not  certain  from  the  Senator's  question  earlier  ai 
to  what  scope  the  j>ublic  hearing  would  have.  From  my  experience 
most  of  t  lie  competitive  factors  that  would  be  involved  in  a  bank  mergei 
are  matters  of  public  record  in  any  event.  The  matters  that  are  coD' 
fidential  and  wnich  you  would  not  want  to  have  discussed  in  a  publit 
hearing  would  be  primarily  the  banking  factors. 

Senator  Bennhtt.  Well,  can  you  base  a  decision  on  a  public  hearing 
if  yon  are  only  going  to  discuss  at  the  hearing  the  competitive  foctors 
wllich  may  beoronly  minor  importance^ 

Mr,  WiLT-E.  In  my  judgment;  no,  sir.  I  would  prefer,  as  I  thiol 
this  committee  and  the  Congress  preferred,  a  balanced  judgment  ir 
which  the  competitive  factors  would  be  one  of  the  facttws  to  be  am- 
sidereii  but  not  necessarily  the  controlling  one. 

Senator  Pno.\MiRE.  If  the  Senator  would  yield 

Senator  Bevvett.  Yes. 

Senator  I'roxsiire  (continuinjr) .  I  am  not  sure  that  the  independent 
bankers  proposed  it  be  a  public  hearing.  Possibly  it  should  be  an 
executive  hearins:  in  this  case  in  view  of  the  fact  tliat  there  wotild  ix 
banking  factors  t  nat  should  not  be  disclosed. 
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Senator  Bbknett.  Well,  I  am  just  raising  the  point.  I  tliink  it  is 
A.-ery  dangerous  to  have  a  public  hearing  involving  problems  of  a  bank 
iranetger. 

The  Chairman.  I  can  illustrate  that  by  a  case  that  recently  liap- 
;^3cned  in  the  great  C<Mnmonwealth  of  Virginia.  The  Comptroller 
«rr  hartered  two  Tittle  national  banks  right  close  together.  One  or  two 
«::af  the  banks  in  the  latter  community  protested  very  bitterlyagainst 
one  of  those  banks  and  said  there  wasn't  any  place  for  it.  Within  a 
^fettr  that  bank  was  broke. 

So  what  did  they  do!  They  moved  in  very  quietly  and  merged  it. 
-Juid  nobody  ever  heard  that  it  was  almost  broke,  and  now  they  can  go 
Kthead  and  do  business. 

Now,  if  they  had  had  a  public  hearing,  it  would  not  have  been  any 
"use  to  merge  it.  Everybody  would  have  said,  "Let  me  have  my  money 
310W.     I'm  through." 

We  have  a  number  of  instances  in  which  the  FDIC  has  worked  out  a 
quiet  merger,  saving  the  Government's  and  everyone  else's  money. 
Nobody  knows ;  it  just  merged  and  that's  all  there  is  to  it. 

So  that  is  one  illustration  where  you  would  not  want  a  public  hear- 
ing.    If  you  do,  you  defeat  the  whole  thing. 

Senator  Bennett.  Even  if  the  hearing  is  private,  it  must  be  public 
knowledge  that  a  hearing  is  going  to  be  held ;  otherwise,  you  don't  have 
any  hearing  and,  it  seems  to  me,  that  this  could  be  dangerous  in  a 
banking  situation. 

The  other  problem  that  bothers  me  a  little  is  that  here  are  three 
Federal  regulatory  agencies  and,  if  you  accept  the  concept  that  if  two 
of  the  three  oppose  a  merger  it  is  automatically  dead,  you  set  up  a 
situation  in  which  the  agency  charged  with  the  responsibility  may 
^ave  decided  in  the  affirmative  and  the  two  other  agencies  decided  in 
the  negative,  so  you  have  taken  the  authority  away  from  the  agency 
f  o  which  it  is  given  by  law. 

These  nice  mechanical  methods  of  handling  problems  do  not  always 
t  Vim  out  to'be  the  wisest  methods  of  handling  them. 

As  you  have  testified,  my  mind  has  been  playing  around  with  the 
*<rieft  maybe  there  should  be  some  kind  of  a  legally  constituted  commit- 
*"^e  in  which  representatives  of  these  two  should  be  present  rather 
*  lian  to  shift  part  of  tlie  jurisdiction  witli  respect  to  one  group  of  banks 
^  -ver  to  another  Federal  agency  that  under  the  present  law  has  no 
3  Xirisdiction.  Maybe  there  should  be  a  merger  tribunal  set  up  at 
""Vvhich  the  Federal  Reserve  and  the  FDIC  are  repi-esented,  if  it  is 
*"XecessRry  to  come  to  one  final  body  for  decision,  rather  than  to  say, 
*■  •■  We're  going  to  transfer  part  of  the  responsibility  over  certain  banks 
'^-w^  from  the  agency  that  now  has  it  into  another  agency." 

Mr.  WiLLB.  Well,  of  course,  the  Federal  Reserve  Board  and  the 
^^"DIC  both  today  have  powers  with  respect  to  national  banks.  It  is 
*~»ot  a  complete  separation,  as  you  know,  on  other  matters. 

Senator  Benniht.  That  is  right.    I  have  no  further  comments. 
Senator  Proxmibe.  Could  I  just  ask,  Mr,  Chairman,  one  question  ? 
TheCHAHiMAN.  Yes. 

Senator  Prozmihe,  I  had  a  vague  recollection  that  when  Chairman 
^tlartin  appeared  before  this  committee  he  did  mention  as  kind  of  an 
nfterthongnt,  while  he  supported  the  Robertson  bill,  that  we  miglit 
^^onsider  the  possibility  of  permitting  the  Department  of  Justice  to 
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take  action  without  a  limited  period  of  time.  But,  (a)  that  -was  an 
afterthought,  and  ( h )  that  wasn't  the  main  thrust. 

And  it  seeras  to  me  that  this  wasn't  his  principal  preference.  May- 
be I  misinterpreted  the  Chairman  of  the  rederal  Reserve  Board.  It 
was  my  understanding  he  supported  your  bill  without  qualification 
but  said,  if  the  Congress  decided  that  it  would  not  accept  it,  this  was 
another  compromise.   Wasn't  that  correct  J 

The  Chairman.  That  was  a  recommendation  of  lower  magnitude, 
yes ;  he  preferred  my  bill. 

Senator  Pkoxuire.  He  preferred yourbill? 

The  Chairman.  Yes. 

Senator  Pboxmihe.  I  am  inclined  to  prefer  possibly  the  second,  the 
lower  magnitude  recommendation.  But  I  just  wanted  to  get  it  clear 
for  the  record. 

The  Chaibhan.  Well,  as  to  the  constitutional  issue,  of  course,  I 
am  sure  my  colleagues  remember  we  once  had  a  great  jurist  from 
Vit)(inia  named  John  Marshall.  He  was  a  Federalist  and  a  strcmg 
Unirai  man.  And  then  we  had  from  Tennesssee  a  very  determine 
President  named  Andrew  Jackson,  who  was  a  Democrat. 

Incidentally,  he  was  the  first  Democrat  for  whom  Virginia  ever 
voted.    Did  you  know  that? 

Senator  Pboskire.  Ididntknowthat. 

The  Chairman.  That's  right.  And  Georgia  had  some  of  these 
missionaries  Hke  they  recently  have  had  in  Alabama.  They  came 
down  to  stir  up  trouble  among  the  Cherokee  Indians.  So  Georgia 
passed  a  law  that  any  white  man  that  got  into  tlie  Cherokee  Reser\'a- 
tion  to  stir  up  trouble  for  the  State  among  the  Indians  had  to  take  an 
oath  of  allegiance  to  Georgia. 

John  Marsliall  ruled  that  the  Indians  were  on  a  reservation  and 
Georgia  couldn't  pass  a  law  of  that  kind. 

Well,  that  made  Andrew  Jackson  pretty  sore.  He  said,  "Mardudl 
has  made  his  decision.  Let's  see  him  enforce  it," 

Well,  they  finally  settled  it.  Georgia  backed  down  part  of  the  way. 
The  whit©  missionaries  who  were  going  to  raise  all  the  trouble  down 
there  among  the  Clierokees  withdrew  and  took  an  oath  of  allegiance 
somewhere.  It  finally  got  settled.  And  it  did  establish  the  Indians 
as  a  ward. 

Tliis  is  like  the  situation  that  arose  not  long  ago  when  a  lawyer  from 
Virginia  told  the  Supreme  Court  a  certain  state  of  facts  and  said, 
"Gentlemen  that  is  the  law." 

And  a  member  of  the  Court  pointed  a  long  finger  at  him,  and 
said,  "That  is  not  the  law," 

"Well,"  the  lawyer  said,  "with  all  due  deference,  Your  Honor,  it 
was  the  law  until  you  spoke,"     [Laughter.] 

Now,  we  are  not  going  to  repeal  any  laws.  We  are  just  going  to 
make  sure  that  the  Taws  we  have  passed  are  interpreted  the  way  we 
meant  them  to  be  interpreted.  We  are  just  going  to  do  lite  tJhe  Con- 
gress did  in  the  portal-to- portal  case. 

Congress  said  in  that  case,  "We  are  going  to  give  you  relief,  because 
the  Supreme  Court  says  a  miner  has  got  to  be  paid  from  the  minute 
he  steps  on  your  premises,  and  you  know  he's  got  to  put  on  his  minei^s 
clothes  and  his  little  goggles  and  his  lamp,  and  he's  got  to  get  in  one 
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of  these  dinkey  cars  and  go  down  in  the  loines,  and  it  will  take  him 
30  or  40  minutes.  You  won't  have  to  pay  him  until  he  gets  down 
there  and  actually  starts  digging  coal."  So,  in  order  to  have  the  laws 
read  the  way  Congress  wanted,  not  the  way  the  Supreme  Court  read 
them.  Oongress  passed  the  Portal-to-Portal  Act  in  1947  and  took  away 
the  rights  the  Court  had  said  earlier  statutes  had  given  to  employees. 
And  uds  was  sustained  in  court 

Now,  let  me  read  you  what  the  Constitution  says.  A  lot  of  people 
do  not  realize  what  these  courts  have  done. 

We  passed  a  Constitution  that  created  Federal  courts,  and  it  said 
this  as  to  what  they  should  do:  They  could  have  cases  affecting  am- 
bassadora,  other  public  ministers  and  consuls,  admiralty  and  mari- 
time, ccmtroversies  to  which  the  United  States  woald  be  a  party,  c<xi- 
troversies  between  two  or  more  States,  between  a  State  and  citizens  of 
another  State,  between  citizens  of  different  States,  between  citizraia 
of  the  same  S^te  claiming  lands  under  grants  of  different  States,  and 
between  a  State  or  the  citizens  thereof  and  foreign  states,  citizens,  or 
sabiects. 

That  is  all  the  jurisdiction  they  have  got  under  the  ConstltuticRl. 
All  the  rest  of  their  jurisdiction  comes  from  Congress. 

So  we  can  be  like  this  great  sheik  in  the  desert,  named  Job.  Job 
was  a  very  powerful  man.  He  was  prosperous.  He  had  more  serv- 
ants, mwe  property,  more  cattle  than  anybody.  And  the  Devil  aaked 
Qod  the  pnvil^e  to  test  him. 

So  the  Deviltook  all  his  property  away  from  him.  He  said,  "If 
he  h*a  adversity,  he's  not  going  to  be  loyal." 

And  Job  wound  up  by  saying,  "The  Lord  gave,  and  the  Lord  hath 
tftken  away ;  blessed  be  the  name  of  the  Lord." 

Now  we  are  Gfoing  to  say  there  is  no  constitutional  issue  but  from 
now  on  bleaspH  be  the  nower  of  Congress  to  say,  "You  can't  operate  in 
this  field."  T^at  is  all  we  are  going  to  do,  and  there  is  no  constitu- 
titmal  prohilntion. 

I  leave  it  to  the  distinguished  Senator  to  say  if  that  isnt  correct 
We  g^ve  them  relief  on  what  has  happened.  We  say,  "Yes,  the  Court 
said  that,  bat  that  isnt  what  Congress  meant."  We  can  certainly  give 
people  relief.  I  don't  believe  the  constitutional  issue  is  going  to  be  a 
problem. 

Farther  questions  ! 

(No  respiHise.) 

The  Chatrkan.  Thank  you. 

Mr.  Wills.  Thank  you,  gentlemm. 

Tlie  Chairman,  Now,  we  have  the  final  witness  for  today,  a  very 
distinguished  citizen.  I  was  pleased  to  meet  him  when  I  spoke  in  New 
York  on  the  18th,  the  Honorable  Paul  R.  Fitchen.  He  is  executive 
vice  president  of  the  New  York  Clearing  House  Association. 

I  asked  scHnebodv,  "What  does  the  clearinghouse  do  up  here,  and 
what  does  the  clearinghouse  know  about  banking?" 

"Well,"  they  said,  "the  clearinghouse  clears  all  these  checks  that 
come  in  here  from  all  over  the  Nation  and  the  world  and  settles  the 
accoimts  between  all  these  great  banks  in  New  York."  He  said,  "They 
know  a  lot  about  banking." 


,y  Google 


218  AMEND  THE   BANX  MERGER  ACT  OF  ISftO 

So  I  am  pleased  to  have  as  a  witness  a  man  who  knows  a  lot  about 
banking,  and  probably  his  organization  clears  more  checks  than  any- 
body in  the  world. 

Hon.  Paul  R.  Fitchen,  will  you  come  up,  please,  sir. 

STATEHXHT  OF  PAUL  B.  FXTCHEF,  EZECUTITE  VICE  FBESISEBT, 
HEW  TOBX  CI£&£IVO  HOUra;  ASSOCIATIOH 

Mr.  FrrcHEN.  Chairman  Robertson,  Senator  Bennett,  Senator  Prox- 
mire,  I  appreciate  very  much  being  here. 

My  name  is  Paul  R.  Fitchen.  I  am  executive  vice  president  of  the 
New  York  Clearing  House  Association. 

I  appreciate  very  much  the  opportunity  to  appear  before  this  sub- 
conunittee  in  support  of  S.  1698,  a  bill  which  is  of  substantial  impor- 
tance to  the  sound  development  of  the  banking  system  of  this  country 
and  to  the  banking  public.  This  bill  has  the  firm  support  of  the  New 
York  Clearing  House  Association,  an  organization  formed  in  1858 
primarily  to  facilitate  the  clearance  of  checks  and  the  settlement  of 
balances  among  New  York  member  banks,  but  which  has  also  through- 
out its  history  taken  an  active  interest  in  the  developmMit  of  sound 
banking  and  has  been  called  upon  by  State  and  Federal  regulatory  au- 
thorities in  recent  years  to  undertake  particular  studies  for  their 
benefit. 

S.  1698  has  been  incorrectly  characterized  by  some  as  a  measure  to 
exempt  bank  mergers  from  all  antitrust  laws.  This  characterization 
is  an  obvious  distortion  of  the  bill  which  makes  it  clear  that  the  anti- 
trust legislation  governing  bank  mercers  is  that  adopted  specifically 
with  reference  to  banks  in  the  Bank  Merger  Act  of  1960  and  is  to  be 
applied  by  the  specialized  Federal  banking  agencies  responsible  tor 
the  soundness  and  growth  of  our  bankings  system. 

It  is  not  my  purpose  to  review  the  merits  of  the  Supreme  Court's 
decisions  in  the  Philadelphia  Bank  and  the  Lexington  Bank  cases 
which  have  created  the  need  for  the  present  bill.  I  do,  however,  want 
to  stress  that  these  decisions  must  be  ranked  among  the  most  contro- 
versial antitrust  decisions  and  that,  in  view  of  the  virtually  unanimous 
contrary  understanding  prior  to  those  decisions  of  the  respective  roles 
of  the  Federal  banking  authorities  and  of  the  Department  of  Justice 
in  respect  of  bank  mergers,  they  have  caused  considerable  confusion 
over  matters  which  most  persons  believed  had  been  carefully  studied 
and  resolved  at  the  time  of  the  Bank  Merger  Act  of  1960. 

As  a  result  of  the  Philadelphia  Bank  and  Lexington  Bank  decisions 
we  are  presented  today  with  an  anomalous  and  unsatisfactory  system 
of  regulating  bank  mergers.  The  Federal  banking  agencies  charged 
with  responsibility  for  the  successful  functioning  and  development  of 
the  Natitm's  banking  system — the  Federal  Reserve  Board,  the  Ctanp- 
troller  of  the  Currency  and  the  Federal  Deposit  Insurance  Corpora- 
tion— are  required  by  the  Bank  Merger  Act  to  consider  at  length  the 
proposed  merger  or  acquisition  of  any  insured  bank,  and  the  approval 
of  whichever  of  these  agencies  has  primary  responsibility  for  the  sur- 
viving institution  must  be  obtained  before  any  such  merger  or  acquisi- 
tion can  occur. 

In  acting  upon  a  proposed  mercer  or  aojuisition.  thew  banking 
agencies  are  explicitly  charged  with  determming  "the  effect  of  the 
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transaction  on  competition  (includinf;  any  tendency  toward  monop- 
oly)" in  addition  to  the  several  otiier  considerations  peculiar  to 
banking  which  are  set  forth  in  the  act,  and  "in  the  interests  of  uni- 
form ^andards"  the  agency  charged  with  reviewing  the  proposal 
must  obtain  the  views  not  only  of  the  two  other  Federal  oanking 
agencies  but  also  of  the  Attorney  General,  who  is  thus  afforded  a 
full  opportunity  to  present  the  Department  of  Justice's  views  on  the 
competitive  consequences  of  the  transaction.  Yet,  despite  this  am- 
sidered  determination,  which  must  fully  take  into  account  probable 
competitive  consequences  and  which  is  made  by  an  ag^icv  with  spe- 
cific expertise  in  the  structure  and  functioning  of  the  banking  indus- 
try, a  merger  or  acquisition  duly  approved  under  the  Bank  Aferger 
Act  may  today  be  challenged  by  the  Justice  Department  under  the 
Clayton  Act,  the  Sherman  Act,  or  both — and  this  challenge  may 
come  years  later  when  the  relief  sought  will  be  the  breaking  asunder 
of  the  institution  formed  by  the  duly  approved  merger  or  acquisition. 
It  is  clear  to  me  that  such  a  system  would  Jiever  have  purjjoeely 
been  created  by  the  Congress.  Having  reached  this  undesirable 
posture  through  two  surprising  Supreme  Court  decisions  which  were 
wholly  unforeseen  when  the  Bank  Merger  Act  was  enacted,  there 
seems  every  reason  to  rectify  the  situation. 

I  respectfully  submit  that  the  agencies  which  regulate  banking  are 
more  competent  to  judge  competitive  factors  in  banking  than  an 
agency  which  seeks  to  regulate  competition  in  many  other  lines  of 
endeavor.  For  example,  although  a  mei^r  of  two  banks  eliminates 
one  competitor  from  the  market,  it  may  well,  and  often  does,  greatly 
enhance  competition  between  the  banks  in  the  area  through  the 
greater  competitive  strength  of  the  resulting  institution  and  the 
challenge  to  the  other  competing  banks  to  meet  it.  As  was  shown  in 
a  study  published  <^n  1964  by  the  New  York  State  Banking  Depart- 
ment, entitled  "Branch  Banking,  Bank  Mergers  and  the  Public  Inter- 
est," the  public  has  alhiost  always  benefited  from  recent  mergers  in 
my  State. 

New  York  City  banks  are  in  direct  competition  with  banks  all 
over  the  country  and  to  some  extent  with  banks  in  foreign  countries. 
We  therefore  believe  in  encouraging  competition  between  banks  both 
in  New  York  and  elsewhere  because  only  through  competition  can 
we  in  New  York  maintain  our  position  in  the  financial  world. 

The  application  of  the  general  antitruHt  laws,  particularly  to 
mergers  and  acquisitions,  is  fraught  with  difficult  economic  questions 
and  many  uncertainties  at  best.  To  have  these  laws  applied  to  an 
industry  as  unique  and  as  subject  to  State  and  Federal  regulation  as 
is  banking,  by  enforcement  agencies  and  courts  having  little  exper- 
ience with  or  responsibility  for  the  functioning  of  our  .banking  sys- 
tem, greatly  compounds  these  difficulties.  The  confusion  is  com- 
plete when  one  tries  to  reconcile  why  Congress  has  directed  the 
federal  banking  agencies  reviewing  pronoeed  mergers  to  consider 
Several  important  factors  affecting  the  public  interest  and  the  sound- 
ness of  the  banking  system  in  addition  to  the  probable  competitive 
consequences  of  the  transaction,  whereas  the  courts  are  now  able  to 
reverse  an  approval  of  a  banking  agency  on  the  Imsis  of  the  latter 
factor  alone.  If  this  situation  goes  uncorrected,  the  Congress,  by 
defitnlt,  will  have  given  to  an  unspecialized  enforcement  ageo<^ 
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what  in  practical  effect  will  often  amount  to  a  veto  oTer  bank  mergers 
which  qualified  and  experienced  Federal  banking  a^^cies  find  to  be 
in  the  public  interest  and  without  offsetting  adverse  effects  en 
competition. 

The  regulator;  system  which  the  present  bill  would  reinstate — 
and  which  corresponds  to  that  which  (prior  to  the  Philadelphia 
Bank  and  Lexington  BanJc  decisions)  most  persons  thought  existed — 
appears  to  me  unquestionably  superior. 

Banking  has  long  been  regarded  as  quasi-public  in  nature  and  so 
affected  with  the  public  interest  that  extensive  governmental  regula- 
tion is  necessary.  Thus,  entry  into  banking  is  regulated  not  only  by 
the  normal  competitive  demands  of  the  marketplace  but  bv  State  and 
Federal  banking  authorities  which  grant  charters  for  new  banks  only 
if  convinced  that  the  public  interest  dictates;  and  the  establishment 
of  branches  is  similarly  restricted.  Banks  are  also  subject,  to  close, 
continued,  and  detailed  examination  and  surveillance  bp  State  and 
Federal  banking  authorities  and  are  subject  to  legal  lending  limits, 
reserve  requirements,  restrictions  on  rates  of  interest  paid  for  time 
deposits,  restrictions  on  engaginir  in  activities  such  as  underwriting 
and  on  making  investments,  restrictions  on  directorships,  and  a  host 
of  other  regulations.  And  although  banks  are  free  to  select  their 
customers  and,  within  limits,  to  pet  the  interest  rates  they  charge,  th^ 
are  necessarily  responsive  to  Federal  monetary  and  other  policiee 
affecting:  the  national  economy  and  well-being, 

A  bank  is  simply  not  in  the  same  category  as  a  food  processor  or 
a  chemical  manufacturer,  and  the  economic  soundness  and  probable 
consequences  of  a  bank  acquisition  or  merger  cannot  be  judged  in 
the  same  manner.    Banking  is  far  more  akin  to  the  communications,    - 
railroad,  airline,  and  marine  shipping  industries  in  respect  of  each  of    ' 
which  the  approval  of  a  merger  by  tlie  Federal  agency  charged  with 
responsibility  for  regulating  that  industry  exempts  the  meiger  from 
later  attack  under  the  Clayton  or  Sherman  Acts.    These  agencies,  like-' 
the  Federal  banking  asfencies,  are  in  turn  given  the  authority  t** 
disapprove  mergers  and  acquisitions  which  are  not  found  to  l>e  in. 
the  public  interest,  and  the  applicant  companies  generally  have  Dv 
recourse  to  the  courts  to  ask  that  the  unfavorable  determinations  of 
these  rearulatory  agencies  be  reversed. 

The  Federal  bankine  agencies,  as  specialized  resulatorv  bodies, 
are  in  a  far  better  position  to  make  what  should  ultimately  be  the 
controlling  determination  in  respect  of  a  proposed  merger  or  acqui- 
sition; namely,  will  it  be  in  the  public  interest,  taking  into  acooont 
the  relevant  considerations  set  forth  by  the  Congress  in  the  Bank 
Merger  Act  ? 

These  agencies -are  directed  bv  men  appointed  by  the  President, 
with  the  advice  and  consent  of  the  Senate,  who  are  selected  because 
of  their  competence  in  banking  or  related  mtttters,  Thev  have  de- 
veloped permanent  staffs  with  an  experience  and  understanding  of 
the  banking  system  unparalleled  in  our  Government  and  they  have 
the  ability  and  the  responsibility  to  make  romplete  statistical  and 
qualitative  analvses  and  studies  of  proposed  mergers.  They  are 
acutely  aware  of  current  trends  and  problems  in  commercial  banking 
and  of  its  interrelationship  with  other  segments  of  the  financial 
industry,  and  they  bring  to  bear  in  their  determinations  an  expertise 
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born  of  a  contmuing  responsibility  rather  than  one  developed  largely 
for  the  purpose  of  attacking  the  proposed  transaction  and  built  uptm 
analogies  to  the  economics  of,  and  competition  in,  wholly  unrelated 
indastriea. 

The  desirability  of  assigning  this  role  to  these  agencies  was  recog- 
nized, of  course,  at  the  time  that  the  Bank  Merger  Act  was  adopted 
and  was  clearly  reflected  in  the  directive  to  those  agencies  to  test 
proposed  bank  mergers  by  the  several  criteria  enumerated  in  that 
act  rather  than  by  considering  probable  competitive  effects  alone. 

I  want  to  emphasize  most  vigorously  that  the  Bank  Merjger  Act  and 
S.  1698  are  not  antitrust  exemption  statutes.  They  simply  place  the 
final  determination  of  the  &vorable  or  unfavorable  competitive  as- 
pects of  a  bank  merger  in  the  hands  of  the  ^pert  bank  regulatory 
agencies. 

The  Federal  banking  agencies  have,  of  course,  placed  considerable 
importance  on  probable  competitive  effects  in  reviewing  proposed 
mergers  and  acquisitions  under  the  Bank  Merger  Act.  I  believe  it 
is  fair  to  say  that  this  factor  has  been  of  paramount  importance  in  their 
detPim'natiais. 

Further,  it.  should  not  be  overlooked  that  under  the  Bank  Merger 
Act  banks  must  justify  an  acquisition  or  merger  as  being  in  the  public 
interest.  Thus,  where  no  aflirmative  public  benefits  can  be  shown,  a 
bank  merger  may  be  disapproved  upon  a  finding  of  probable  adverse 
competitive  c^Hisequences  which  would  not  be  sufficient  to  cause  the 
transaction  to  violate  the  Clayton  or  Sherman  Acts. 

The  state  of  competition  in  the  banking  industry  at  the  present  time 
certainly  does  not  indicate  that  the  bankine:  agencies,  in  approving 
bank  mergers  during  the  considerable  period  of  time  when  such  mer- 
gers were  not  challenged  by  the  Justice  Department  because  of  the 
asRumed  inapplicability  of  the  Clayton  Act,  permitted  mergers  which 
affected  competition  in  banking  adveraely. 

It  is  true  that  there  have  been  a  considerable  number  of  bank  mer- 
geiB  sinoe  World  War  II.  But  given  the  very  higli  degree  of  diffusion 
of  the  banking  industry  in  1945,  the  need  for  larger  tninking  units  to 
provide  adequately  the  more  extensive  public  banking  services  re- 
quired and  to  meet  the  larger  credit  requirements  and  business  needs 
of  commercial  customers,  and  the  increasingly  high  degree  of  competi- 
tion from  nonbank  financial  institutions,  these  merafers  and  acqui^- 
tions  apoear  not  only  to  have  been  desirable  but  prolwbly  to  have  been 
essential  to  the  sound  development  of  our  bankine*  system  as  we  know 
it  today.  If  this  development  had  been  thwarted  by  the  application 
of  generalized  theories  of  competition  to  an  evolving  banking  system 
whose  needs  the  courts  and  enforcement  agencies  were  not  airect(>d, 
and  were  ill  equioped,  to  evaluat«,  the  injury,  to  banking  and  to  the 
public  could,  I  submit',  have  been  great. 

I  can  qwak  with  most  familiaritv  of  banking  in  New  Yor^  City 
and,  to  a  lesser  extent,  Xpw  York  State.  There  have  prol»bly  beeR 
as  many  bank  mergers  in  New  York  City  since  1946  (there  have  been 
43  such  mergers)  as  in  any  other  community  of  the  country,  and  yet 
I  know  of  no  place  in  the  world  today  where  banking  competition  at 
all  levels  is  more  intense,  and  the  resultant  extent  and  variety  of  bank- 
ing services  provided  to  both  retail  and  wholesale  customers  is  so 
great,  as  in  New  York  City.    Over  60  commercial  banks  serve  New 
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York  City  through  more  than  700  offices,  and  the  c(Hnpetiti<Ht  uncng 
them  \b  intense. 

To  illustrate  the  exteat  of  this  competition,  New  Yra-k  City  banks 
have  consistentlv  charired  materially  lower  interest  rates  on  ^ort-term 
business  loans  than  banks  outside  the  city.  For  the  first  quarter  of 
1965,  for  example,  the  average  rate  charged  by  New  York  City  banks 
was  4.74  percent,  while  that  reported  for  banks  in  X9  large  oties 
averaged  4.97  percent  in  7  northern  and  eastern  cities  other  than  New 
York  averaged  5  percent,  and  in  11  southern  niid  western  cities  aver- 
aged 5.27  percent.  Similarly,  although  puUished  statistics  are  not 
available,  it  is  generally  believed  that  rates  on  personal  installment 
credit  extended  by  New  York  City  banks  are  as  low,  and  in  most  cases 
lower,  than  elsewhere  in  the  country. 

Banking  in  New  York  City  has  not  become  unduly  concuitrated  in 
the  hands  of  its  largest  bante.  As  of  the  end  of  1963,  in  all  but  3  of 
the  15  most  populous  cities  of  the  country  (wi  the  basis  of  the  1960 
census)  the  5  largest  banks  held  a  greater  proiwrtitm  of  a-ssets,  de- 
posits and  loans  than  did  the  5  largest  hfmks  in  New  York  City. 

Farther,  in  the  area  in  which,  under  State  law,  New  York  City 
banks  may  have  branches— i.e..  New  York  City  and  the  adjacent  conn- 
tdes  of  Nassau  and  Westchestei^— there  are  now  over  80  banks  with 
approximately  1,050  offices. 

It  may  interest  the  siibcommittee  to  know  that  as  of  December  31, 
1960,  the  five  largest  New  York  City  banks  had  59  percent  of  the 
branches  in  this  area  and  that  as  of  March  1965  this  percentage  had 
declined  to  57  percent. 

Banks  have  not  been  deterred  from  securing  charters  or  opening 
initial  branches  in  New  Yoi^  City.  Since  1960,  21  banks  have  opened 
their  doors  in  New  York  City  for  the  first  time,  including  4  newly 
chartered  banks,  2  large  suburban  banks  which  opened  branches  in  the 
city  and  15  foreign  banks  which  established  branches  pursuant  to 
amendments  to  the  New  York  banking  law  which  were  sponswed 
by  the  New  York  Clearing  House  Association  and  which  authorized 
them  to  provide  a  full  range  of  banking  services  through  such 
branches. 

Further,  the  growth  in  assets  experienced  by  the  moderate  and 
smaller  sizied  State  and  National  commercial  banks  in  New  York  City 
during  the  past  5  years  has  kept  pace  with  that  of  the  larger  banks 
of  themty. 

I  might  interpolate,  it  has  more  than  kept  pace.  The  larger  banks 
in  the  city  have  shown  a  32-percent  increase,  all  other  banks  a  88- 
percent  increase. 

In  competition  for  customer  patronage  New  York  City  banks  have 
expanded  their  services  and  facilities  aggressively.  Branch  offices 
have  been  opened  at  a  rapid  rate  not  only  in  Manhattan  but  in  the 
four  other  boroughs  of  the  city,  and  since  authorized  by  State  law  in 
I960,  in  the  adjoining  counties  of  Westchester  and  Nassau. 

In  New  York  City  alone  the  number  of  commercial  banking  o&oea 
increased  from  609  m  1955  to  718  in  1964,  and  also  65  offices  have  been 
opened  by  New  York  City  banks  in  Westchester  and  Nassau  Counties 
smce  1960. 

Competition  for  deposits  led  New  York  City  banks  to  become  inno- 
vators in  the  widespread  use  of  time  certificates  of  deposits  and  other 
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means  for  stimukting  deposits,  including  many  designed  to  appeal  to 
small  businEfises  and  mdividual  depositors.  Intensive  campaigns  for 
saving  deposits  have  been  instituted  and  rates  paid  are  uie  highest 
permitted  by  Federal  Reserve  regulations.  Competition  in  consumer, 
automobile,  real  estate  and  business  loans  has  been  similarly  intense 
and  has  prompted  increased  efforts  by  New  York  City  banks  to  provide 
better  and  more  extensive  eervi  ces  to  the  public 

That  the  mergers  of  New  York  City  banks  approved  by  the  Fedeml 
ftgenciee  did  not  impair  competition  is,  however,  but  part  of  the  pic- 
tare.  The  Banking  Department  of  New-  York,  in  its  report  on  branch 
banking,  bank  mergers,  and  the  public  interest  which  is  previously 
mentioned  in  this  statement,  has  concluded  after  a  stndy  of  the  effects, 
other  than  competitive  effects,  of  205  bank  mergers  in  New  Yortc  State 
(including  18  in  New  York  City)  from  January  1, 1961,  through  De- 
cember 31, 1961,  that : 

*  *  *  tbe  great  majoiitr  of  bank  mergen  In  New  York  State  have  been,  on 
balance,  beneficial  to  the  interests  of  the  public  botb  In  terms  of  (Itelr  Immediate 
and  overall  effects,  Inclndlng  tbe  longer  range  effects,  altbougb  some  mei^ers  have 
bad  detrimental  effecta  on  balance  (p.2&). 

The  supporting  findings  underlying  this  conclusion  confirm  the  de- 
sirability of  permitting  hank  mergers  when  the  bank  regulatory  au- 
thorities responsible  for  the  bankmg  system  conclude,  after  giving 
full  consideraticm  to  competitive  and  other  factors,  that  such  trans- 
actions will  benefit  the  public  interest.  The  study  found  that,  judg- 
ing these  mervers  in  terms  of  whether  they  produced  banking  b^efits 
to  the  publiCjTaut  without  attempting  an  analysis  of  competitive  con- 
sequences, the  mergers  produced  immediate  overall  beneficial  effects 
to  the  public  in  87  percent  of  the  cases  examined  and  resulted  in  bene- 
ficial cnanges  of  bank  policies  in  95  percent  of  the  cases.  Most  of  the 
mergers  found  to  have  had  overall  detrimental  effects  occurred  prior 
to  the  passage  of  the  New  York  Omnibus  Banking  Act  which  set  rorth 
criteria  for  approvals  of  mergers  (including  consideration  of  com- 
petitive factors)  similar  to  those  contained  in  the  Bank  Merger  Act, 
and  no  consideration  was  given  to  individualized  beneficial  factors 
such  as  the  solution  of  management  succession  probl^ns. 

More  specifically,  these  mergers  were  found  generally  to  have  re- 
sulted in  new  services  being  provided  to  the  cu3t(»nerB  of  t^e  acquired 
bulk,  to  have  increased  the  ability  of  the  acquiring  bank  to  SM^ce 
luf^er  borrowers  and  to  have  opNied  the  way  for  added  competiti<Hi 
through  the  dlmination  of  the  statutory  home  office  protection  of  the 
acquired  bank.  Although  few  changes  in  service  charges,  inteirest 
rates,  and  loan  poHciee  were  found  to  have  occurred  in  the  case  of 
loergNS,  the  study  found  that  such  changes  as  did  occur  on  balance 
benelHed  the  pubnc  and  resulted  in  lower  charges  and  rates  and  mom 
liberal  loan  policies. 

Tlie  forwring  remarks  concerning  the  effect  of  bank  mergers  in 
New  York  C^ty  and  New  York  8tate  are  not,  of  course,  submitted  in 
order  to  justify  any  particular  merger  or  to  suggest  that  any  banking 
agency — State  or  Federal — will  be  infallible  in  its  judgments  in  re- 
spect of  l^nk  mergers  or  acquisitions.  I  do  submit,  however,  that  the 
^Ate  and  Fedwal  banking  agencies  charged  with  the  responsibility  for 
administering  our  banking  taws  are  cunscienCious  and  skilled  prof  es- 
siotials  whooe  understanding  of  the  banking  system  and  its  needs 
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uniquely  qualifiBs  them  for  this  functiMi,  and  whioee  past  reooid,  in- 
dependent for  the  most  part  of  the  Department  of  Justice  and  the 
courts,  clearly  demonstrates  an  ability  and  will  to  perform  this  fnnc- 
tioQ  in  a  manner  consistent  with  maintaininf;  vigorous  cotnpetilJOD 
while  at  the  same  time  authorizing  mOTgers  and  acquisitions  bmeficial 
tn  the  hanking  public  Under  these  circumstances,  it  seetns  dear  that 
the  (XHifused  regulatory  scheme  which  was  brought  into  existence  by 
the  Philadelphia  Bank  and  Lexington  Bank  cases  should  be  rectified. 

I  would  like  to  address  myself  to  one  further  and  importiuit  defi- 
(n«i<r)r  in  this  present  regulatory  system  which,  even  Mending  alone, 
would  warrant  adoptitxi  of  the  present  bill.  'Hie  Bank  Merger  Act 
wisrfy  established  a  system  which  prohibits  bank  meigws  and  acqaicd- 
trans  without  prior  approval  but  which  insures  finality  to  the  tninaac- 
ti<m  if  it  is  thus  approved.  The  two  merging  banks  and  the  pnUic 
could,  until  the  PhUadelpiUa  Bank  and  Lexfn0on  Bank  cases,  proceed 
with  the  assurance  that  the  transaction,  and  their  actitms  taken  in  re- 
liance on.  hj  would  not  be  upset  at  a  later  date. 

This  stability,  so  highly  desirable  in  banking,  whne  public  confi- 
dence is  institutional  depraidability  is  of  great  impmtance,  vaniehea 
to  the  extent  that  the  Clayton  Act  or  the  Sherman  Act  can  later  be 
invx^ed  to  challenge  the  cwnpleted  transaction  and  require  the  com- 
plete divestiture  by  <Hie  bank  of  another.  That  such  a  disruptive  event 
can  occur  long  after  the  merger  or  acquisiticm  in  question  is  eloquently 
illustrated  by  the  now-famous  Du  P<mt-Oeneral  Motors  decisitm  1^ 
which  Du  Pont  was  forced  to  divest  ttaelf  of  its  intMi'est  in  General 
Motors  almost  40  years  after  that  interest  was  acquired.  Thus,  even 
if  not  inunediately  challenged  by  the  Department  of  Justice  because 
of  the  Department's  preoccupation  with  othermatters,  its  current  view 
of  the  law  or  otherwise,  a  bank  merger  could  be  challenged  under  the 
antJtmst  laws  at  a  later  date  when  the  Department^  interest  may 
shift,  later  cases  delineate  new  legal  criteria  or,  perhaps,  a  subsequent 
merger  or  ether  event  draws  attentim  to  the  acquiring  bank. 

Further,  even  if  the  Department  of  Justice  challenged  a  bank 
merger  through  the  prom|>t  initiation  of  judici^  proceedings,  the 
omsiderable  delay  usually  involved  in  a  de  novo  trial  (hi  the  merits 
(with  possible  appeals)  of  so  complicated  a  queetifm  as  whether  a 
proposed  bank  merger  violates  the  antitrust  laws  would  often  of  itself 
necessitate  abandonment  of  a  proposed  merger  or  acquisition  which, 
it  most  be  remembered,  will  have  been  pending  for  a  considerable  time 

Sriw  to  its  submission  to,  and  the  review  and  determinaticm  by,  the 
'ederal  ^nd,  in  most  cases,  State  banking  authorities. 
To  illoptrate  the  periods  of  time  involved,  the  merger  of  Manu- 
factniers  Trust  Co.  and  the  Hanover  Bank  was  approved  by  the  Fed- 
eral Reserve  Board  in  September  1961,  almost  9  months  after  the 
boards  of  directors  of  the  two  banks  agreed  upon  the  merger  in  prin- 
ciple. Litigation  of  that  merger  under  the  antitrust  laws  commenced 
immediately  but  it  was  not  until  March  1965,  or  about  3^  years  later, 
that  the  trial  court  rendered  its  decision.  Proceedings  before  the  trial 
court  on  the  issue  of  relief  are  still  pending,  and  no  appeals  have,  of 
course,  as  yet  been  taken. 

It  is  questionable  how  many  banks  could  hold  a  pending  merger 
in  abcj:in^  for  even  a  porti(»i  of  what  is  now  over  4  years  after  the 
mM-ger  was  first  agreed  upon  without  jeopardizing  unportant  cus- 
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tcsner  and  correepondent  relationships  in  the  interim,  disrupting  the 
staffs  of  the  two  banks,  hampering  plans  for  development,  and  ad- 
versely affecting  the  value  to  stocQiolders  of  their  investment. 

The  lack  of  finality  in  bank  mergers  and  asset  acqnisitions  is  not 
a  problem  confined  to  mergers  which  were  consummated  before  the 
Philadelphia  Bank  and  Leaymgton  Bank  decisions,  although  the  in- 
voking of  so  radical  a  remedy  as  divestiture  would  seem  particularly 
harsh  and  inappropriate  in  those  situations  in  view  of  the  prior  under- 
Btandinff  of  the  finality  of  approvals  by  the  banking  authorities  under 
the  Bank  SCereer  Act  EquaUy  important,  this  current  lack  of  finality 
will  have  higluy  undesirable  consequences  in  the  future  for  banks  con- 
templating a  posable  merger  and  will,  I  believe,  be  a  serious  deterrent 
to  bank  mergers  or  acquisitions  which  would  be  of  public  benefit. 

In  conclu£ng,  I  would  like  to  emphasize  to  the  subcommittee  that 
the  New  York  Clearing  House  Association  and  its  11  member  banks 
believe  strongly  in  the  necessity  for  preserving  a  vigorously  competi- 
tive banking  system.  The  high  d^w  of  competition  in  banking  has 
been  a  major  factor  in  the  economic  progress  of  this  country  and  is 
essential  to  the  vitality  and  growth  of  a  banking  system  which  can 
adequatdv  meet  the  expanding  needs  of  the  public.  I  believe  you  will 
find  that  nankers  in  New  York  City  are  as  vitally  interested  in  foster- 
ing efficient  and  competitive  banking  as  are  the  Congress  and  Uie 
State  and  Federal  banking  agencies 

We  do  not  suport  the  present  bill  because  of  any  belief  that  bank- 
ing should  be  immune  from  r^ulatory  controls  designed  to  insure  the 
ctmtinuance  of  t^is  high  levelof  competition.  On  the  contrary,  we 
endorse  the  emphasis  which  was  placed  on  the  preservation  of  compe- 
tition in  the  Bank  Merger  Act,  and  we  support  this  presMit  propc«al 
because  we  believe  that  a  regulatory  system  providing  for  the  sound 
applicati<Mi  of  these  controls  in  res^t  of  bank  mergers  by  banking 
agenciee  uniqudy  qualified  to  administer  them  is  the  Irast  and  sounded 
means  of  aasoring  that  such  competition  is  maintained. 

Thanh  you. 

The  CHAmKAK.  You  have  pven  us  a  very  helpful  statement  based 
upon  practical  experience  and  personal  observaticai,  and  that  is  always 
the  beet  t«etJm(Hiy. 

How  l<mg  have  you  been  connected  in  one  way  or  another  with 
banking  meters! 

Mr.FiTCHEM.  Forty  years,  Senator. 

Tie  CHAmtAN.  Can  you  give  us  a  rough  estimate  by  the  week 
or  DHHith  or  year  of  the  volume  of  checks  that  eo  throu^  the  «gani- 
zaticm  rf  whwdi  you  are  now  the  operating  head,  or  the  executive  vice 
president  f 

Mr.  FiTCHEN.  I  can  as  to  dollars,  not  as  to  pieces.  It  is  almost  im- 
possible to  get  any  count  on  pieces.  But  there  is  currently  passing 
thnm^  the  clearinghouse  each  day  betweMi  $4^  and  $6  billion  in 
diecka. 

The  Ghaiskan.  Each  dayt 

Mr.  FrrOHSw.  And  last  year  for  the  first  time  our  total  exceeded  $1 
billiiHi. 

The  CHAiMtAN.  Now,  ^ou  know  what  you  are  talking  about  whrai 
yoo  say  that  not  imly  it  is  competition  in  New  YoriE  from  the  rest  of 
the  Nwcm,  bnt  ^so  ^om  foreign  countries. 
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Mr.  FiTCHBN.  That  is  true,  Senator. 

The  Cbairuan.  I  tiiau^ht  you  were  very  effective  when  yon  aai^ 
based  cm  40  years  of  ezpenence,  that  these  merffeis  should  be  handled 
by  banking  agencies  and  not  by  the  Antitrust  Division,' that  yoa  did 
not  think  the  principles  applicable  to  antitrust  laws  Aoala  be  tiie 
controlling  tests.  They  should  not  be  ignored  but  they  ahookl  not 
be  the  controlling  test  of  bank  mergers. 

Mr.  FrrcHBN.  That  is  correct. 

The  Chairhan.  Then,  based  on  actual  experience,  you  tell  ns  that 
after  five  of  the  largest  banks  merged,  their  percentage  of  the  bank- 
ing business  droppeo. 

ifou  told  us  tmit  there  are  more  places  doing  banking  bosinesB  in 
New  York  since  these  mergers  than  there  were  before. 

You  had  told  us  that  the  assets  of  those  that  haven't  merged  in- 
creased faster  than  those  that  did  merge. 

You  are  testifying  f rtsn  actual  experioice  that  the  argmnent  that 
these  bank  mergers  were  illegal  because  they  would  unduly  restrict 
competition  just  wasn't  borne  out  by  the  facts. 

The  Senator  from  Wisconsin. 

Mr.  Fitchew.  May  I  just  correct  cHie  point.  Senator  Robertsonf 

TheCHAiKUAH.  Yes,  indeed. 

Mr.  FrrcHEN.  The  sharper  increase  in  assets  and  depomts  was  of 
the  smaller  banks  as  compared  with  the  larger  banks.  Smne  of  those 
smaller  banks  also  merged. 

The  Chaihman.  I  am  glad  to  have  that  point  cleared  np. 

Senator  Proxmire.  Is  it  not  true,  Mr.  Fitchen,  that  the  Department 
of  Justice,  since  it  does  bring  cases  very  rarely,  primarily  performs 
Che  role  of  keeping  the  rogatory  agencies  more  alert  than  ihtsy 
otherwise  mightbe  to  competitive  factors} 

After  all,  the  Department  of  Justice  is  making  a  recommendation 
they  can  then  follow  up.  But  isn't  it  more  likely  that  the  regulatory 
agencies,  being  run  by  human  beings,  are  likely  to  be  more  sensitive 
because  they  might  feel  that  they  would  be  reversed  by  a  court  and 
consequently  more  reluctant  to  approve  a  merger  that  might  be  de- 
structive of  competition  f 

Mr.  FiTCHBN.  For  one  thing,  I  think  that  what  the  Department  of 
Justice  has  done  in  attacking  cases  so  far  is  no  index  of  what  it  might 
do  in  the  future. 

I  feel  myself  that  the  Department  of  Justice  was  as  surprised  as 
most  bankers  were  at  the  change  of  attitude  toward  the  applicability 
of  the  Clayton  Act. 

Now 

Senator  Proxmire.  You  mean  they  brought  the  case  with  the  feeling 
that  they  were  going  to  lose  it? 

Mr.  Fitchen.  :No,  I  don't  mean  that.  I  mean  that  the  few  cases 
that  have  been  brought  so  far  by  the  Department  of  Justice  are  no 
indication  to  me  that  they  will  not  attack  more  mergers  in  the  future. 

Senator  Proxmire.  But  at  the  same  time  they  have  to  win  in  court. 
It  is  not  enough  for  them  to  decide.  It  is  up  to  a  court  to  decide  on 
the  basis  of  all  the  evidence. 

Furthermore,  it  seems  to  me  that  this  very  eloquent  testimony  you 
have  given  us  on  the  growth  and  vigor  of  competition  in  New  York 
City,  especially  mucli  of  it  since  1960,  suggests  that  the  merger  bill 
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which  was  deogned,  as  I  understand  it,  in  veTy  large  part  to  prevent 
headl<Hig  mergers  has  been  effective  in  promoting  competition  and  that 
the  action  of  the  Department  of  Justice  since  the  Philadelphia  case 
has  also  beni  a  contxibnting  factor  in  a  healthy,  vigorous,  banking 
dtoation  in  New  Yoi^ 

Mr.  FiTCHBN.  I  feel  that  the  reqairements  of  the  past  5  years  for 
jireater  banking  services  in  New  York  have  expanded  so  sharply  that 
it  was  quite  neoeaaaiy  for  banks  to  expand  in  their  ability  to  serve — 
more  branches,  greater  size.  The  necessty  was  for  bannng  to  keep 
pace  with  the  increase  in  the  econcsny. 

Senator  Prozmirb.  But  they  did.    They  were  able  to  do  so. 

Mr.  FrrcHEN.  Bight. 

Senator  Proxkire.  And  do  yon  feel  they  are  inhibited  right  now 
onder  present  law  f  They  are  doing  a  great  job,  and  your  testimony 
here  this  morning  is  the  strongest  testimony  we  have  had  on  New 
fork.  As  the  chairman  has  said,  you  are  certainly  brilliantly  quali- 
fied to  tell  us.  And  what  your  testimony  reveals  is  that  they  are  doing 
mifht^welL 

Ana  for  that  reason  I  am  temporarilvdisinclined  to  favor  a  change 
that  would  be  as  drastic  as  putting  theDepartment  of  Justice  only  m 
an  advisory  pomtion. 

Mr.  FrrcHKN.  I  can't  say  that  I  feel  they  have  been  inhibited.  I 
think  that  the  role  of  the  Department  of  Justice  is  properly  an  advis- 
ory role,  and  that  the  expertise  and  the  broader  based  appraisal  of 
factors  that  you  would  get  in  the  Federal  agencies  would  be  a  sounder 
ground  or  base  on  which  to  determine  the  public  interest  in  proposed 
mergers  and  acquisitions. 

Senator  Proxiohe.  On  page  9  you  quote  from  the  banking  de- 
partment. The  last  clause  says ; 

*  *  ■  although  aome  mergen  have  bod  detrimental  eflecta,  od  balance. 

This  refers  to  the  situation  ,from  January  1, 1951  through  December 
31,  1961.  During  most  of  that  period  the  Robertson  biu  was  not  in 
effect.  It  was  passed,  as  you  know,  in  1960.  And,  of  course,  the  De- 
partment of  Justice  wasn't  as  active  during  that  period. 

This  does  indicate  there  were  some  mergers  that  had  d^rimental 
effects.  It  is  only  relatively  few  that  have  been  prevented  by  the 
Department  of  Justice. 

Why  wouldn't  we  feel  that  perhaps  this  present  protection  against 
just  a  few  mergers  isn't  a  good  idea  t  The  New  York  Banking  De- 
partment founathat  there  were  some  adverse  mergers  which  had  token 
{dace  cm.  the  basis  of  their  review. 

Mr.  FrrCHKif.  I  have  copies  of  that  study  which  I  would  be  glad 
to  make  available  but  I  couldn't  from  my  recollectitm  develop  the 
basis  of  the  D^artment's  concluding  that  a  very  few  of  them  were  on 
balance  adverse. 

Soiator  Fboziokb.  Then  there  was  one  other  thing.  The  preceding 
witness,  Mr.  Wille,  I  thought  made  a  very,  very  impressive  appear- 
ance, and  it  is  documented  by  a  study  I  have  here  which  shows  the 
mermrs  that  have  taken  place  from  November  16,  1961,  through 
Apnl  19,  1963.  (See  p.  172.)  It  is  a  very  heJpful  table  because  it 
indicates  the  Department  of  Justice  view,  the  Board  of  Governors' 
view,  and  the  FDIC  view.  And  in  case  after  case  the  Department 
of  Justice  would  say,  "substantially  adverse,"  the  Board  of  Governors 
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would  say,  "slightly  adverse,"  the  FDIC  in  some  casee,  *Sot  adTene,** 
and  BO  on.  But  there  is  such  an  inconsistency  that  it  woald  aeean  the 
argument  of  Mr.  Wille  that  you  should  have  some  uniformity  and 
tr^t  all  banks  alike  since  they  are  competitive  has  great  force. 

Yon  can  go  down  through  case  after  case  after  case  tiere  where  one 
agency  will  say  it's  not  significantly  adverse  and  the  other  will  say  it 
is  very  adverse.  The  result,  therefore,  would  be  to  penalize  those  banks 
that  are  under  an  agency  which  has  a  stringent  view  of  the  law  as 
compared  to  an  agency  which  has  a  more  lenient  view. 

Mr.  FrrcHEN.  I  personally  feel  that  some  divergence  among  the 
ezprats  is  helpful  rather  than  to  have  agreement  all  the  way  down 
the  line. 

Senator  Pboxmoee.  Welt,  it  is  helpful  to  the  banks  that  have  the 
agency  regulating  them  that  is  lenient.  But  it  is  not  very  helpful 
to  the  others  and  certainly  not  helpful  overall  in  terms  of  treating 
people  alike. 

Mr.  FrrcHEN.  I  am  thinking  of  helpfulness  from  the  standpoint  of  ^ 
the  public  good,  Senator.  I  think  that,  picking  up  a  point  that  was  -a 
discussed  before  my  ctHning  to  the  stand,  if  you  nave  a  majority  of  the  m 
banking  agencies  opposed  to  a  proposal  I  would  feel  that  that  pn^xisal  J 
should  not  be  approved. 

Senator  Prozhirb.  And  that  recommendation  is  by  the  Independent  .3 
Bankers'  Association.  You  think  that  where  you  have  two  of  the  ^ 
three  agencies  recommending  against  merger  you  are  inclined  to  feel  it  •:=& 
shouldn't  be  approved  1 

Mr.  FrrCHEN.  That  would  be  my  view,  and  I  am  not  speaking  for  — ^ 
the  clearinghouse  banks. 

Senator  Thoxmire,  One  other  point.  You  feel  much  of  the  evil  -Tl 
perhaps  could  be  taken  care  of  by  limiting  the  Department  of  Justice  -^^ 
to  a  definite  period  for  suit?  I  note  in  the  last  part  of  your  statement  JiVt 
you  pointed  out  the  greatly  adverse  effect  of  bringing  suits  okhiUis.  ^^ 
even  years,  after  merger  has  been  consummated.  Thirty  days  would  ^M^d 
be  at  least  an  improvement,  but  you  would  go  further  in  eliminating  "^SS? 
the  Department  of  Justice 

Mr.  FrrcHEN.  I  think  it  would  be  most  desirable  to  have  the  bill  as*-^'" 
drawn,  but  I  think  that  30  days  would  be  a  reasonable  and  acceptable -^^ 
period  of  time  if  it  shall  be  necessary  to  use  that  approach. 

Senator  Bennett.  Mr.  Chairman,  may  I  follow  that  upf 

The  Chaikman.  Yes,  sir.  ^^ 

Senator  Bennett.  As  a  matter  of  fact,  if  there  is  any  waiting  period  ^E 
after  the  announcement  during  which  the  Department  may  make  an.^E^ 

announcement  it  intends  to  take  the  case  to  court,  haven't  you  effec- 

tively  killed  the  merger  at  that  point  except  in  very  rare  cases! 

It  would  seem  to  me  that  if  two  banks  or  the  directors  of  two  bonka^^^ 

were  preparing  to  merge  and  they  are  now  on  notice  that  the  Depart' 

ment  of  Justice  reserves  the  right  to  take  them  to  court  and  they  face^^ 
the  prospect  of  the  long  period  of  time  to  which  you  have  referred,  a:^^ 
well  as  tne  high  cost,  tnnt  the  normal  liuman  reaction  to  that  kind  of  a  - 
threat  hanging  over  your  head,  not  merely  indefinile  but  specific,  is  to*-" 
say,  "We'd  better  give  it  up.    We  can't  iifTord  to  go  through  this," 

And  it  would  seem  to  me  if  I  were  a  stockholder  I  would  say,  "Well, 
this  is  a  good  investment  for  me  to  unload  now  because  we  have  got  all 
of  these  uncertainties  hanging  over  our  heads." 
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So  I  think  that  it  could  well  be  that  the  adoption  of  a  law  which  says 
there  is  going  to  be  a  period  of  time  in  which  the  Department  of  Justice 
can  stake  out  its  daim  to  a  future  court  case  is  going  to  have  the  general 
effect  of  killing  every  merger  on  which  it  takes  that  position. 

Mr.  FrrcHEN.  I  would  rather  see,  if  it  is  necessary  to  have  a  period 
of  time,  an  arrangement  under  which  the  Department  of  Justice  would 
have  to  have  the  support  of  at  least  one  of  the  Federal  agencies. 

Senator  Bennbtt.  Why  couldn't  that  period  be  ended  on  the  day  or 
why  couldn't  that  period  end  with  the  day  <«i  which  the  announcement 
is  madet  Why  should  they  have  time  after  the  announcement  is  made 
in  which  to  set  up  this  threat  i  Don't  you  think  thev  could  make  their 
decision  br  the  time  they  are  prepared  to  make  their  advisory 
reconunemiation  I 

Mr.  FrrcHEN.  I  think  the  most  desirable  way  would  be  as  the  bill 
provides — no  additional  time.  But  I  think  that  if  it  becomes  neces- 
sary and  practical  to  ccnsider  giving  them  additional  time,  as  I  have 
just  said,  my  own  preference  would  De  to  see  a  necessity  for  their  po- 
sition to  be  supported  by  a  negative  attitude  cm  the  part  of  at  least 
one  of  the  supervisory  agencies. 

Senator  Bennett.  If  this  were  done  before  the  decision  is  an- 
nounced, would  it  provide  an  opportun<ty  for  the  banks  that  pro- 
pose to  met^  to  go  back  and  recast  their  proposition  or  figure  out 
some  way  foy  which  the  objection  can  be  overcome  without  this  all  he- 
comingpabUc  ^ovledget 

Mr.^TCHEN.  It  might.  It  would  depend  on  cases  I  would  think. 

Senator  Bennett.  Yes,  it  would  have  to  depend  on  cases. 

I  was  interested  in  your  umiment  that  you  doubted  that  the  rate  at 
which  the  Department  had  intervened  in  the  past  could  be  assumed 
as  the  rate  for  the  future.  And  this  set  my  mind  to  running.  The 
fact  that  it  won  these  two  cases  would  seem  to  me  to  give  a  spur  to  the 
Department  of  Justice  to  try  more. 

It  was  actually  not  until  it  won  the  Rrst  victory  that  it  realized  that 
it  had  anv  power  in  this  area  to  win  any  victory. 

Men  like  to  use  power  when  they  find  they  have  it,  and  the  Depart- 
ment of  Justice  has  to  create  records  of  having  instituted  so  many 
cases  and  won  so  many  cases.  So  I  think  this  increases  the  threat-- 
the  fact  that  these  decisions  have  been  made. 

I  was  interested  in  the  discussion  a  minute  or  two  ago  about  the 
question  of  how  much  more  convenient  and  tidy  it  is  to  have  a  single 
voice  to  make  the  decision.  I  look  around  me  at  this  process  of 
which  we  are  a  part.  It  was  said  of  Mussolini  that  he  always  made 
(he  railroads  run  on  time.  But  the  very  genius  of  our  system  of  gov- 
ernment is  that  there  is  an  opportunity  for  a  variety  of  opinions  and 
that  we  don't  try  to  get  the  benefit  of  quick  solutions  by  trying  to 
eliminate  disagreements. 

Do  yon  see  any  reason  why  we  should  change  that  with  respect  to 
the  decisions  on  liank  mergers  f 

Mr.  FiTOHBN.  I  would  not  look  favorably,  on  the  strength  of  hear- 
ing this  first  this  morning,  on  a  single  agency  to  decide  on  mergers. 
I  would  think  that  there  would  be  the  same  differences  of  viewpoint 
within  the  membership  of  this  one  body.  I  would  think  that  there 
would  be  the  same  tendency  to  establish  records,  perhaps  to  try  con- 
sciously or  unconsciously  to  secure  advantages  for  one  of  the  segments 
of  the  banking  system. 


,y  Google 


230  AMEND  THB   BANK  MEROBB  ACT  OT   ISeO 

I  think  the  experts  could  disagree  in  one  body  just  as  tiie  experts  now 
disaj^ree  in  the  three  agencies. 

And  I  think  that  there  is  some  kind  of  salutary  effect  in  having  the 
pull  and  haul  of  three  independent  groups  in  addition  to  the  respomd- 
ble  final  determining  agency  to  give  their  views  on  each  proposal. 

I  think  there  is  a  great  deal  to  be  said  for  a  program  under  which 
ultimate  responsibility  for  approving  or  disapproving  a  merger  falls 
on  one  agency  but  with  the  views  of  the  others. 

Senator  Bennett.  No  further  questi<Hi3,  Mr.  Chairman. 

The  Chairman.  Well,  you  should  feel  highly  complimented  when 
the  distinguished  Senator  fnun  Wisconsin,  who  has  heard  all  the  wit- 
nesses, said  your  teetimony  is  the  strtHigest  we  have  had  cm  Kew  York, 
because  you  are  really  in  fast  ctHnpany.  We  have  had  the  top  expats 
of  the  Nation  before  us.  We  appreciate  what  they  have  said,  and  we 
appreciate  what  vou  have  said,  and  we  thank  you  very  much. 

■ITie  bells  mean  that  we  have  got  to  go  and  vot«  on  the  big  public 
works  bill.  And  without  objectKHi  I  will  put  in  the  record  the  fine 
speech  by  a  member  of  the  Federal  B«eerve  Board  on  the  problems 
involved  in  bank  mergers  (p.  241)  and  also  an  analysis  of  the  Clayton 
Act  prepared  by  legal  counsel  (p.  324). 

The  Chairman.  The  committee  will  stand  in  recess  subject  to  the 
call  of  the  Chair. 

Thank  you,  sir. 

(WhereupMi,  at  12  noon,  the  suboMnmittee  recessed,  subject  to  the 
call  of  the  cQainnan.) 

(The  following  material  was  ordered  inserted  in  the  record  by  the 
chairman.) 

axHATX  OoM  Mimx  OR  BAHKiKfl  Am  Gramfor, 

WiuMitgton,  D.C.,  iroy  ST,  IMS. 
Hon.  Hkkkt  H.  Fowl^ 

Smretory  of  the  Treatvry,  Department  of  the  Treatury, 
WMMM9Hm,D.O. 

Dbab  Hb.  Sbobtakx  :  Ttie  teetlmony  of  outside  wttseMes  oa  my  bank  mergts 
bill,  S.  1698,  has  bcMi  cMidnded.  Before  we  cIcmc  the  taearlngB,  I  am  writing 
to  sar  tbat  if  sou  desire  to  be  heard  on  this  bill,  either  Tnesdar  or  Wedneaday 
of  next  week,  that  prirllege  will  be  glsdly  afforded  to  yon. 

With  kind  regards,  I  am, 
Bincerely  yonn, 

A.  Wnxia  B(»ebtboii.  Chainum. 

(Similar  letters  were  sent  to  the  Jostlce  D«iiartment  and  the  FDIC.) 


Thc  gEOBETAaror  THSTBKAsuaT, 

WaahhtgtoH,  D.O.,  May  88,  iMS. 
Mao.  A.  Wnxu  Roubtsoh, 
Chairman,  Committee  tm  Baiikiin;  and  Curreno]/, 
UJ3.  Senate,  Wathiitffton,  D.C. 

Dub  Ma  Chaikhan  :  Thank  yon  for  yonr  letter  of  May  27  stating  that  if  1 
desire  to  be  heard  on  the  bank  merger  bill,  S.  1698,  either  Tneeday  or  Wednesday 
of  next  week  that  the  prlTllege  wilt  be  afforded  to  me. 

I  have  no  present  desire  to  be  heard  on  this  bill  at  this  time  bnt  appreciate 
very  mndi  the  oHrartnnlty  yon  liave  kindly  otfered. 
Slncer^  yours. 

Half  ax  H.  Towi^ 
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U.S.  Ddabthxht  or  JumoB, 
Orncx  cw  thi  Deputy  Att<»het  Qsheru, 

WMhiHffton.  D.O.,  Mav  18, 1B6S. 
Hod.  a.  Willis  Bohcrboh, 

C\atrman,  Committee  on  Banking  and  Cumney,  V.8.  Senate,  Waskineton, 
D.C. 
DCAB  Sbnatok:  Tbe  Attomer  Qeneral  liai  asked  me  to  acknowledge  and  thank 
yon  for  roar  letter  ot  Haj  27  according  lilm  the  t^portonltr  to  appear  befwe 
7oar  ccxnmittee  on  June  1  or  2  to  teetlfr  on  8. 1688. 

Since  tbe  Attomer  Oeneral  will  be  nnable  to  aj^iear,  ve  will  snbmlt  a  written 
report  oa  the  blU  Instead. 
I  tmst  this  wiU  be  satisfactory. 


Rahbet  Ol&rk, 
Deputy  Attorney  Oenenl. 

(Bap<»t  not  received  at  date  of  going  to  press,  June  4,  1965.) 

EtoEKAL  DEPOflrr  iNBTTRAncE  OcsptnATioir, 

Wathim/ton,  May  i8, 1965. 
Htm.  A.  WnuB  BoBiSTBon, 

OhairmoK,  Committee  on  BanMne  tm4  Currency,  0.8.  Senate,  Waakinyton, 
B.C. 
Dkax  SEifATOB  RoBEBTSOS :  Thank  yon  for  your  letter  of  Hay  27,  1905.  I  am 
very  sorry  that  the  schednle  of  yoor  Bobcommlttee  and  my  prior  c<Hiiiiiltn>Nits 
make  It  Impossible  for  me  to  appear  either  Tuesday  or  Wednesday  to  testify 
Tespectlng  tbe  bank  merger  bill,  8. 1698. 

I  hope  that  erenta  permit  a  farther  opportunity  for  me  to  appear  before 
tbe  snbcommlttee  tn  tbe  near  fntore.    I  am  sore  that  yoa  know  my  perscmal 
Tlerws  cMiceming  the  need  for  this  legislation. 
With  kind  pMVonal  regard. 
BlDcerdy  yoors, 

E.  A.  Bahhau,  Okalrman, 

List  ot  State  bank  assodatlonB  that  have  adopted  reecdatlonB  In  CaToc  of  8. 


Colorado 
ZMaware 

Flt»lda 


Xjonlsiana 

Ohio 

Oregon 

Michigan 

PamsylTanla 

Hlssonrl 

Bhode  Island 

Sonth  Dakota 

Nebraska 

THinessee 

Nevada 

Texas 

New  Jersey 

Vermwit 

New  York 

Virginia 

North  Carolina 

ComoiaciAL  Statb  Bank, 
LouriiAurg,  S.C,  May  S,  1906. 
He  Beaate  bill  1698. 
Seaoatar  A.  Wuxia  RoBnTsoM, 
Senale  OJkc  Building, 
WoMnglen,  D.C. 

Dbab  Sbhator  RoBKBTsoit:  The  Federal  Legfalatlve  Committee  of  North 
Candiiia  Bankers  Association  has  unanimously  endorsed  passage  of  Senate  Ull 
1998  whioh  jou  introduced  April  6. 

Since  yonr  bill  was  Introduced  "  ' 
20  banks,  and  aU  of  tbtse  were  o( 
and  shonld  be  enacted  into  law. 
With  peraonal  regards, 
KcspeetfoUy  youiB, 

Edwin  Pate, 
Chotrmon,  North  Carolina  Bank^n  A$»oeiation, 

Federal  LtgitkOit*  Committee, 
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Ariiona  Banxbbb  Association, 

Phoenix,  Aril.,  May  4,  1MB. 
Hon.  A.  WiujB  RoBKBTeoN, 
Chairman,  Senate  Banking  Committee, 
Senate  Offiee  ButUtn^,  Wathington,  D.C. 

Deab  Senatob  Robebtbon:  The  Executive  Council  of  the  AriionB  Bsnken 
AaeoeiBtion  in  its  meeting  of  April  29,  1965,  adopted  the  following  reatduUon: 

"Whereas  it  was  the  expressed  purpose  and  intent  of  Congress  when  it  paved 
the  Bank  Merger  Act  of  I960  to  make  certain  that  control  of  bank  mergera  shonld 
be  in  the  hands  of  the  appropriate  banking  supervisory  agencies — the  Meneies 
equipped  with  the  special  knowledge  necessary  to  regulate  intelligentljr  the 
Ajnencan  banking  system; 

"Whereas  these  uniform  and  clear  standards  have  been  repudiated  by  the  8u- 
^me  Court  of  the  United  States  in  the  miadelphia  National  Bank  and  Lexington 
Bank  cases,  which  decieions  have  given  the  final  word  in  bank  mergers  to  the 
Justioe  Department  and,  in  effect,  relegated  the  regulatory  authorities  to  advisory 
roles:    Be  it 

"Retolved,  That  the  Executive  Council  of  the  Ariiona  Bankers  Association 
endorses  and  supports  S.  1698  introduced  in  the  U.S.  Senate  on  April  5,  1965, 
restoring  the  original  intent  of  Congress  as  contained  in  the  Bank  Mei^r  Act  <A 
1960  that  regulation  of  bank  mergers  be  in  the  jurisdiction  of  the  appropriate 
banking  BUpervisory  agency,  and  providing  that  no  proceeding  shall  be  instituted 
or  prosecuted  by  the  Departoient  of  Justice  under  the  general  antitrust  laws  with 
respect  to  any  bank  mergers  heretofore  or  hereafter  approved  by  the  appropriate 
Feoer^  regulator  agency  pursuant  to  the  Bank  Merger  Act  of  1960  or  wito  respeot 
to  any  mergers  consummated  before  May  13,  I960,  which  were  approved  by  the 
aptffopriate  State  or  Federal  bank  suDervisory  agency." 

The  council  is  moet  interested  in  tnis  bill  because  of  the  reasons  stated  in  the 
resolution  and  ask  your  aid  and  assistance  in  securing  its  enactment.     If  we  can 
do  anything  to  be  of  further  help  to  you  in  this  regard,  please  so  inform  US. 
Respectfully  youra, 

OsHOND  A.  BuBTON,  Seerafary. 

Pbmnbtltania  Bankbbs  Association, 

Harriaburg,  Pa.,  May  4t  19SS. 
Hon.  A.  WiLUB  RoBBBT&oN, 

Chairman,  Senate  Banking  and  Currency  Committee, 
U.S.  Senalt  Building,  Wathington,  D.C. 

Dkab  Sknatob  Robbbtson:  At  the  recent  meetings  of  the  Executive  CotO' 
mittee  and  Council  of  Administration  of  the  Pennsylvania  Bankers  AsMwiatioD, 
8.  1698  came  in  for  lengthy  discussion  and  I  am  very  pleased  to  advise  you  that 
both  of  these  bodies  enthusiastically  end<KSod  a  resolution  urging  inunediat« 
adoption  of  this  bill  by  the  Congress. 

It  is,  therefore,  with  much  pleasure  I  enclose  several  copies  of  the  reaohrtion 
and  assure  you  that  we  are  anxious  to  lend  all  possible  support  to  the  bill. 
With  kindest  personal  regards,  1  am, 
Sincerely, 

Bbldin  L.  Danibu. 

RieoLDTiON  BK  S.  1698,  A  Bill  To  Aubnd  thb  Bane  Mkroib  Act 

Whereas  most  bankers  and  lawyers  and  a  large  number  of  Members  of  CongTMB 
believed  that  the  effect  of  the  Bank  Merger  Act  of  1060  would  be  to  permit  thiS 
Federal  bonking  agencies  to  make  the  final  decision  on  the  approval  of  propooed 
bank  mergers  on  the  basis  of  a  public  interest  teat  which  would  require  the  bat> 
aneing  of  both  competitive  factors  and  other  banking  factors  specified  In  the  act; 
vis,  the  financial  history  and  condition  of  each  of  the  banks  involved,  the  adequMy 
of  its  capital  structure,  its  future  earnings  prospects,  the  general  eharaeter  of  ite 
management,  the  convenience  and  needs  of  the  community  to  be  served,  and 
whether  or  not  its  corporate  powers  are  consistent  with  the  purposes  at  the 
Federal  Deposit  Insurance  Corporation  Act;  and 

Whereas  it  was  also  very  widely  believed  that  the  standards  of  the  Bank 
Merger  Act  would  not  permit  the  approval  of  a  bank  merger  to  depend  B«riely  on 
the  competitive  factors  and  that  the  opinion  of  the  Justice  Department  on  the  basis 
of  the  antib'ust  laws  with  reepect  to  a  merger  would  be  advisory  and  would  not 
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neceeBoril;  control  the  dedsioii  of  the  apprcn»iate  Federal  banking  agenoy;  and 
Wh«reaa  the  interiM«tatiOD  of  the  Bank  Merger  Act  hM  reaulted  in  actions  to 

enjoin  bank  Tomgen  otelinivcly  on  the  basis  of  the  antitrust  laws  without  regard 

to  the  banking  faetora  oonaidned  by  the  Federal  banking  agenciee  in  giving  their 

^>tnoval  and  am  abo  resulted  in  court  ordeni  to  break  up  banks  rormetfln  mergers 

eonraminat«d  pursuant  to  the  Bank  Merger  Act;  and 

Whereas  the  tbreat  of  antitrust  actions  has  prevented  the  proposal  of  bank 

mergen  which  might  have  been  approved  under  the  standards  of  the  Bank 

Mnver  Act;  and 

whereas  the  actual  operation  of  the  Bank  Merger  Act  has  aeoordinglf  produced 
doubt,  eonfuaion,  and  highly  comidez  legal  problems  that  interfere  witn  normal 
and  Intimate  ohuigGe  In  banking  structure  that  would  be  in  the  puUie  interest ; 

Whereas  the  breakup  d  a  bank  formed  in  a  merger  duly  approved  by  a  Federal 
bMiking  agency  as  a  result  of  a  court  decree  could  create  a  shockingly  dangerous 
threat  to  the  staUlity  of  the  bank  involved  and  the  interests  of  its  deposlton, 
eredftors,  eostomers,  and  shareholdere;  and 

WhCTeas  the  actual  operation  of  the  Bank  Merger  Act  and  the  problems  it 
can  be  expected  to  create  in  the  future,  if  continued  in  its  present  form,  are 
advene  to  the  putdio  interest  which  the  act  states  that  it  Is  intended  to  promote; 

Wboeas  the  final  and  conclusive  approval  of  bank  mergers  should  be  made 
by  the  Federal  banking  agencies  which  are  best  informed  of  the  needs  of  the 
puUic,  at  the  complex  operation  of  the  banking  system,  and  of  the  practical 
application  of  the  standards  set  forth  in  the  Bank  Merger  Act;  and 

Whereas  the  Federal  banking  agencies  may  be  fully  reUed  upon  to  guard  the 
maintenauoe  of  competition  in  banking  and  are  especially  competent  to  weigh 
that  objective  with  the  equally  important  objectives  of  the  banking  factorg 
specified  in  the  Bank  Merger  Act;  and 

Whereas  an  amendment  of  the  Bank  Merger  Act  is  necessary  to  enable  the 
Federal  banking  agencies  to  have  the  final  power  of  decision  on  approval  of  a 
bank  merger:  Now,  therefore,  be  it 

RatoUtd,  That  the  FenmrlvaBia  Bankers  Association  strongly  urges  the 
immediate  adoption  by  the  Congress  oS  S.  1698  which  would  provide  a  specific 
aemption  tram  the  antitrust  laws  for  mergers  duly  approved  by  the  appropriate 
Federal  tmn^ng  agencies  pursuant  to  the  Buik  Meiger  Act  and  which  would 
provide  for  the  respose  of  actions  heretofore  instituted  against  banks  formed  in 
mergers  wproved  under  the  act;  and  be  it  further 

fiesofoeo,  That  the  officers  at  this  association  be  directed  to  communicate  this 
policy  to  each  Member  of  the  U.S.  Senate  and  the  House  of  RepresentsUves  from 
the  Uommonweslth  of  Pennsvlvania,  to  all  membeis  of  the  Senate  Committee 
on  Banking  and  Currency,  and  other  appropriate  officials  of  the  U.S.  Government. 

I,  B.  L.  Daniels,  secn^ary  of  the  Pennsylvania  Bankers  Association,  certify 
Uie  fcnt^oing  to  be  a  true  copy  of  the  resolution  adopted  by  the  CouncU  of  Admin- 
istration of  the  Peonsylvama  Bankers  Association  at  its  meeting  at  Skytop,  Pa., 
on  April  TH,  1966. 

B.  L.  Daniblb,  Seerediry. 


n  solid  support  of  your  S.  1698 
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Rbboltition  bm  thk  Rombtbon  Bill,  8.  16S8 

The  Florida  Baoken  AasociatiOD  commeDde  Senator  A.  WUUs  Robertaon  fot 
hia  continuiDg  conoem  and  efforts  toward  improved  bank  legislation,  eepeolBUj 
in  the  field  m  bank  men/en.  Th«  expressed  purpose  and  intent  oiF  CongnH 
when  it  paaaed  the  Bank  Merger  Act  of  IMO  was  to  make  certain  that  eontra  of 
bank  mergerB  should  be  in  the  hands  at  the  amiropriate  banldng  BuperriaM? 
agencies — the  agencies  equipped  with  the  speoial  knowledge  neoesBary  to  regulate 
intelligently  the  American  banking  aystem. 

Thwe  umform  and  clear  atandartu  have  been  repudiated  by  the  Supreme  Oourt 
of  the  United  States  in  the  Philadelphia  Nationoi  Bank  and  the  LaEwuton  Bmt 
cases,  which  decisions  have  given  the  final  word  in  bank  mergers  to  the  Juatioe 
Derartment  and,  in  effect,  relegated  the  regulatory  authorities  to  advisory  roles. 

The  Florida  Bankers  Aieociation  endorsee  and  supports  S.  1698  introdueed  in 
the  U.S.  Senate  on  April  6,  1965,  reetoring  the  original  intent  of  Congnas  aa 
contained  in  the  Bank  Merger  Act  <rf  1960  that  regulation  <rf  bank  mergen  be  In 
the  jurisdiction  01  the  appropriate  banking  supervisory  agency,  and  providing 
that  no  proceeding  shall  be  instituted  or  prosecuted  by  the  Department  at  Justice 
under  the  general  antitrust  laws  with  reepeet  to  any  bank  mergers  hraetofore  or 
hweafter  approved  by  the  appropriate  F«]eral  regulatory  agency  pursuant  to  the 
Bank  Merger  Act  of  1960  or  with  respect  to  any  mergers  consummated  befon 
May  13,  1960,  which  were  approved  by  the  appropriate  State  or  Federal  bank 
BiQwrvisory  agency. 

Approved  by:  Adminiatrative  Committee,  Florida  Bankers  Aseooiation, 
April  28,  1966. 

ViBHONT  Banksbb  Abbociahor,  Inc^ 

Burfmtfton,  Yt.,  May  7,  1986. 
Hon.  A.  WiLLia  Robkbtbon, 
U.S.  Senator  from  Virfinia, 
Senale  Office  Building,  Wathinglon,  D.C. 

DxAB  Sbnator  Robkribon:  Enclosed  find  copy  of  a  resolution  regularly 
adopted  by  the  executive  council  of  the  Vermont  inkers  AModatlon,  Inc., 
fluroorting  your  bill  on  control  over  bank  mergers. 

We  are  pleased  to  send  you  this  document,  and  we  have  sent  a  copy  to  our 
Senators  and  to  our  Congresaman. 

W.  L.  McEbe,  Sxeeutive  Seerelary. 


be  in  the  hands  of  the  approiHiate  banking  supervisory  agencies — the  agenoiea 
equipped  with  the  apecial  knowledge  necessary  to  regu&te  intelligently  Uis 
American  banking  system; 

Whereas  these  uniform  and  clear  standards  have  been  repudiated  by  the 
Supreme  Court  of  the  United  States  In  the  Philadelphia  Natitmtd  Bank  and  the 
Lecini/ton  Bank  cases,  which  decisions  have  given  the  final  word  in  bank  mergers 
to  the  Justioe  Department  and,  in  effect,  rdegated  the  regulatory  authorities  to 
advisory  roles :  be  it 

Reaoutd,  That  this  association  endorses  and  supports  bill  S.  1698  introduced  in 
the  U.S.  Senate  on  April  6,  1965,  reetoring  the  original  intent  of  Congress  as  eon- 
tained  in  the  Bank  Merger  Act  of  1960  that  regulation  of  bank  mergen  be  In  lAa 
juriRdlctlon  of  the  appropriate  banking  supervisory  agency,  vaA  t«oviding  that 
no  proceeding  shall  be  instituted  or  proeeouted  by  the  Department  tk  Justice  undar 


the  general  antitrust  laws  with  respect  to  any  bfuik  mergers  heretofore  or  hnreefter 

"*'     -       tote  Federal  1     "^ -     -    . 

„ .threepect  to  i,-^ , _. _^  ._, 

1960,  which  were  apfovved  by  tne  approprtote  State  or  Federal  bank  supervisory 


ap[H«ved  by  the  appropriate  Federal  regiuatory  agency  pursuant  to  the  Bsjik 
Merger  Act  ot  1960  or  with  reepeot  to  any  mergers  consummated  before  Hay  13, 
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Dblawabb  Bankibs  Amocutiom, 

WOminfKm,  Dd.,  May  IS,  1965. 
Hon.  A.  WiLua  Robibtson, 
8maU  OfUa  BuHding, 
Wtukin^bm,  D.C. 

Dkar  Sbnator:  Maj  I  take  this  opportunitj  to  expreoB  mj  appreoiation  and 
th&t  of  our  membership  for  your  sponsoring  bank  merger  bill  S.  1698.  Your 
proposal  in  biU  8.  1698  for  that  kind  of  justice  we  believe  our  community,  our 
eustomen,  our  stoekholden,  and  our  banks  have  a  right  to  expect  is  most  en- 
couraging. 

SmtatcH',  I  am  privileged  to  comply  with  the  directive  of  our  memberahip  by 
endosing  a  oopj  of  the  resolution  approved  at  the  convention,  May  13,  1966. 
The  resolution  is  in  support  of  your  bank  merger  bill  S.  169S. 

Our  concern  is  sincere  because  under  the  present  olroumstanoes  every  bank 
merger  to  date  and  those  of  the  future  would  always  have  the  heavy  cloud  of  the 
Juatiee  Deoortment  over  its  head  and  no  one  would  know  when  or  where  the 
■uddra  Ha«tntTig  would  strike.  It  seems  only  fair  to  us  that  a  bank  merger 
ihouk)  be  final  when  approved  by  the  appropriate  bank  supervisory  agency. 

We  do  fM  leeure,  Senator,  in  our  convictions  that  no  mei^ed  bank  can  be 
dtaaolved  equitably  or  fairiy,  that  to  dissolve  a  merged  bank  does  disrupt  a 
OHnmunlty  and  that  under  present  conditions  many  banks  that  should  be  merged 
in  the  future  (or  Ute  good  of  the  depositor,  and  the  community  will  not  take 
nlaee  beeause  the  directors  and  offioen  will  not  wish  or  desire  to  subject  their 
Dank,  their  eustomett  and  their  etoekholdera  to  possible  future  diasolvement  by 
the  Justice  Department. 

For  these  res 
and  have  respi 
finng  I  fiifmi  Man  ■ 

Best  personal  regards, 
Sinecrdy, 

Masshall  C.  Ttndall,  St.,  Pruidenl. 

RBSoifUnoit 

Wbereas  it  was  the  sxpreesed  purpose  and  intent  of  Ck>ngresB  when  it  passed 
the  Bank  Merger  Act  M  1960  to  make  certain  that  control  of  bank  mergers 
ibould  be  in  the  hasda  d  the  appropriate  banking  supervisory  agencies,  that  in, 
those  ueneies  equipped  with  the  special  knowledge  necessary  to  regulate  intelli- 
'ly  the  American  b  " 
bereas  these  unii 

Supreme  Court  erf  the  United  States  in  the  PhOaddphia  Natiomd  Bank  and  the 
LtannfUM  Bmdt  eases,  which  dedsiona  have  given  the  final  word  in  bank  mergers 
to  the  Justice  D^wrtment  and.  in  eflect,  relegated  the  regulatory  authorities  to 
■dvisory  roles:  Now,  therefore,  ne  it 

Acsobwf,  Hut  the  Ddaware  Bankers  Association,  convened  in  session  at  its 
70th  annual  eonventfon  in  Wilmington,  Del.,  endorses  and  supports  bill  S.  1698 
introdoeed  In  the  U.S.  Senate  on  April  6,  1966,  restoring  the  original  intent  of 
Cmgreas  as  eootained  in  the  Bank  Merger  Act  of  1960  that  regulation  at  bank 
nwrgen  be  tn  the  jurisdiction  of  the  appropriate  banking  supervisory  agency, 
and  providing  that  no  prooeedins  shall  be  mstituted  or  proseouted  by  the  Depart- 
ment of  Jnstiee  under  the  general  antitrust  laws  with  respect  to  any  bank  mergers 
boretftfore  or  hereafter  asi»oved  by  the  appropriate  Federal  regulatory  agency 
pursuant  to  the  Bank  Merger  Act  of  I960  or  with  respect  to  any  mergere  con- 
Buminated  before  Hay  13,  1960,  which  were  approved  oy  the  appropriate  State 
or  Fedoal  bank  supervisory  agency;  and  be  it  further 

Rmpltad,  That  tUs  resolution  be  recorded  In  the  prooeedines  of  this  «mvention 
and  that  a  eopy  be  sent  to  Senator  A.  Willis  Robertson,  to  Senator  John  J.  WU- 
Uans,  to  Senator  J.  Caleb  Boggs,  and  to  Congressman  Harris  B.  HeDow^,  Jr. 
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NoBTH  Caboliha  Bankibs  Abbocution, 

RaUigk,  May  IS,  lOeS. 
Hod.  a.  WiLLiB  Robbrtbon 
U.S.  Senate,  Wathiniflon,  D.C. 

Deab  Sbnator  Robbbtson:  On  May  11,  1965,  the  conveDticm  of  the  Narth 
CartdiBB  Bftakera  AssociBtion  at  PineBurat  unanimouity  endoned  a  reaohitioD 
supporting  your  bank  merger  bill,  S.  161^. 

I  am  eneiosinK  a  copy  of  the  text  of  the  resolution. 
Maiy  and  I  join  in  sending  our  best  wishes  to  you  and  your  staS. 
CordiaUV, 

Harbt  Qattoh,  EucuHm  Dirtetor. 


equipped  with  the  special  knowledge  neoeesary  to  regulate  intdUgently  the  Amvi- 
oan  Danldng  system ; 

Whereas  these  uniform  and  dear  standards  have  been  repudiated  by  the  3u^«me 
Court  of  the  United  States  in  the  FhHtidelphia  Nalumal  Bank  and  the  Lexiaptoa 
Bank  csees,  which  decisions  have  given  the  final  word  in  bank  mergers  to  ttw  Juatiee 
D«parlment  and,  in  effect,  relegated  the  regulatory  authorities  to  advistwy  ndes: 
Now,  therefore,  be  it 

Reiob>»d,  That  the  North  Carolina  Bankers  Association  endorses  and  suppmi* 
bill  S.  1698  introduced  in  the  United  States  on  April  5,  1965,  restoring  the  original 
intent  of  Congress  as  contained  in  the  Bank  Merger  Act  of  I960  that  regulation  of 
bank  mersers  be  in  the  jurisdiction  of  the  appropriate  banking  supervisory  agency, 
and  providing  that  no  proceeding  shall  be  instituted  or  prosecuteid  by  the  Depaii- 
ment  of  Justice  under  the  general  antitrust  laws  with  respect  to  any  bank  mergers 
heretofore  or  hereafter  approved  by  the  appropriate  Federal  regulatory  agency 
pursuant  to  the  Bank  Merger  Act  of  1960  with  respect  to  any  mergera  consum- 
mated before  May  13,  1960,  which  were  approved  by  the  appropriate  Btat«  or 
Federal  bank  supervisory  agency;  and  be  it  further 

Rttobitd,  That  this  rmolution  be  spread  upon  the  minutes  of  the  assotdatioo. 
Harst  Gatton,  Bxtevtme  Diredar. 


Idabo  Banrbbs  AmociATioN, 

Boite,  IdaJto,  Mag  14,  IMS. 

Hon.  A.  WiLUS  ROBBBTSON, 

U.S.  SenaU,  Waihinglon,  D.C. 

Dbar  Sbnatob  Robbbtson:  You  will  find  enclosed  a  resolution  from  the 
Idaho  Bankers  AsKociation  supporting  your  bill,  8.  1698. 

We  are  calling  this  matter  to  the  attention  of  the  Idaho  delegation  to  Congress 
and  are  asking  our  Senators  and  Congressmen  to  support  the  bill  individiuJty, 
Please  let  us  know  if  we  can  be  of  additional  osaistanoe. 
YouTB  very  truly, 

Thomas  C.  Fbtb,  PrfvUnt. 

Rbboldtion 


equipped   with    the   special   knowledge    necessary   to   i 
American  banking  system; 

Whereas  these  uniform  aud  clear  standards  have  been  repudiated  by  the 
Supreme  Court  of  the  United  States  in  the  Philadelphia  National  Bank  and  the 
Ledttgton  Bank  cases,  which  decisions  have  given  the  final  word  in  banli  mergers 
to  the  Justice  Department  and,  in  effect,  relegated  the  regulatory  authorities  to 
advisory  roles:  Be  it 

Retoutd,  That  this  association  eadorses  and  supports  bill  S.  1698  introduced 
in  the  U.S.  Senate  on  April  S,  1066,  restoring  the  original  intent  of  Congress  as 
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contained  in  the  Bank  Merger  Aot  of  196 '  that  regulat'on  of  tiank  mergera  tie 
in  the  jurisdiction  of  ttie  appropriate  banking  supervisory  agency,  and  providing 
that  no  proceeding  shall  be  instituted  or  prosecuted  by  the  Department  of  Justice 
under  the  general  antitrust  laws  with  respect  to  any  bank  mergers  heretofore  or 
hereafter  approved  by  the  appropriate  Federid  regulatory  agency  pursuant  to 
the  Bank  Merger  Act  of  1960  or  with  respect  to  any  mergers  consummated 
before  May  13,  1960,  which  were  approved  by  the  appropriate  State  or  Federal 
bank  supervi8(»7  agency. 

Idaho  Banksbs  Association, 
Thomas  G.  Fbtb,  Fretidtni. 
8.  Waltir  GirTBKn,  Seeretary. 
Mat  14,  1065. 

Texas  Bankbbb  Absociation, 

Austin,  Tex.,  May  14,  1986. 
Hon.  A.  WiLUB  RoBBBTBON, 
(7.5.  Sraator, 
SenaU  Office  Btiildi»t,  Wtukingttm,  D.C. 

Dr.AM  Sbnatob  Robertson:  Enclosed  is  a  copy  of  a  resolution  adopted  by  the 
Texas  Bankers  Association  on  May  i,  1965,  at  our  annual  coDvention  in  Fort 
Worth,  Tex.  As  you  itill  note,  our  aasociation  endorses  and  supports  S.  1698. 
Please  feel  free  to  make  whatever  use  of  this  resolution  you  deem  to  be  in  the 
best  interests  of  the  biU. 
Sineerely,     . 

Sah  0.  KiWBERLiN,  Jr., 

Exteutive  Vice  Pretidtnt. 

REaoumoN 

Whereas  it  was  the  expressed  purpose  and  intent  of  Congress  when  it  passed 
the  Bank  Meraer  Act  of  1960  to  make  certain  that  control  of  bank  mergers  should 
be  made  in  tne  hands  of  the  appropriate  banking  supervisory  agencies — the 
uenciea  equipped  with  the  special  knowledge  neoessary  to  regulate  intelligently 
the  American  banking  system; 

Whereas  these  uniform  and  dear  standards  have  t>een  repudiated  by  the 
Supreme  Com!  of  the  Unit«d  States  in  the  Philadelphia  National  Bank  and  the 
Lmngton  Bank  oaoea,  which  decisions  have  given  the  final  word  in  l>ank  mergers 
to  the  Justice  Department  and,  (n  effect,  regulated  the  regulatory  authorities  to 
advisory  roles:  Be  it 

Retoloed,  That  the  Texas  Bankers  Association  endorses  and  supports  bill  8.  1698 
introduced  in  the  U.S.  Senate  on  April  6,  1965,  restoring  the  original  intent  of 
Congress  as  contained  in  the  Bank  Merger  Act  of  1960  that  regulation  of  bank 
mergers  be  in  the  jurisdiction  of  the  appropriate  banking  supervisory  agency,  and 
providing  that  no  proceeding  shall  be  instituted  or  prosecuted  by  the  IJepartment 
of  Justloe  under  Uie  generai  antitrust  laws  with  respect  to  any  bank  mergers 
heretofore  or  hereafter  approved  by  the  appropriate  Federal  regulatory  agency 
pursuant  to  the  Bank  Merger  Act  of  1960  or  with  respect  to  any  mergers  consum- 
mated before  May  IS,  1960,  which  were  approved  by  the  appropriate  State  or 
Federal  bank  supervisory  agency- 


Vibginia  Bankebs  Association, 

Riehnumd,  Va.,  May  17,  1966. 
Hon.  A.  WiLua  Robertson, 
Senate  Offiet  BuOding,  WiuhinnUm,  D.C. 

Deab  Senator  Robertson:  We  understand  that  hearings  on  S.  1698,  a  bill 
introduced  by  you  to  eliminate  the  confusion  that  has  arisen  in  the  bank  merger 
field  as  a  result  of  recent  court  rulings,  will  begin  on  May  19. 

You  will,  I  am  sure,  be  interested  in  knowing  that  the  Executive  Committee  of 
the  Virginia  Baakera  Association  has  voted  to  give  full  support  of  the  association 
to  enactment  of  this  legislation.  In  taking  this  action  the  oflioers  reiterated  the 
position  that  was  taken  during  a  discussion  of  this  subject  with  you  in  your  office 
on  M»roh  2S,  at  which  time  we  urged  the  introduction  of  corrective,  clarifying 
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Bank  mergers,  in  our  opmion,  require  oonsfdentUoni  vhieb  eui  best  be  budkd 
by  govenunental  agenciee  havinji  special  kuowiedge  of  tiie  problems  involved, 
includiDg  those  of  a  monopolistic  nature.  We  believe  the  Fedcntl  bank  regulatocr 
agencies  have  dealt  adequately  with  the  problems  in  the  past  and  ten  see  no  need 
for  injecting  the  Deputment  of  Justice  into  the  picture — armed  wiUi  a  veto 
power. 

In  short,  the  bill  you  introduced  on  April  S  would,  in  our  opinion,  eompletclT 
clarify  a  chaotic  situation,  which  if  not  corrected  promptly  could  do  mateiiid 
damage  to  the  banking  structure  of  this  country. 

The  financial  sector  of  the  Nation's  economy  is  indebted  to  you  for  the  prompt, 
effective  and  efficient  nuumer  in  which  you  have  moved  to  correct  a  very  danger- 
ous situation  in  the  banking  field. 
Cordially  yours, 

MAncHANT  D.  WoBNOM, 

Bieeutwt  Vict  Prfideitl. 

RiNo,  Nev.,  Mav  to,  19eS. 
Senator  A.  Willis  Robebtbon, 
Chairman,  Senate  Banking  and  Currenej/  Committte, 
Wathinglon,  D.C.: 

I  am  pleased  to  inform  you  that  all  banks  in  the  State  of  Nevada  have  been 

contacted  and  are  in  favor  of  your  Senate  bill,  8.  1098.     A  resolution  is  being 

drawn  and  will  be  brought  before  the  Nevada  Bankers  Association  on  June  13  for 

form^  approval.     Our  State  Senators  and  Congressman  are  being  so  advised 

N.  E.  SpomswoonB, 

Pretidenl,  Nevada  Bantert  Awodatioit. 


CoNBUMBB  Bankers  Association, 

WathingUm,  D.C.,  Maytl.  106S. 
Hon.  A.  Willis  Robbktson, 
V.S.  Senator,  Set%aU  Offiet  Buildins,  W<uhi7tgton,  B.C. 

Dear  Senator  Robertson:  I  am  delighted  to  enclose  a  eopy  of  the  reaolutioii 
adopted  by  the  Consumer  Bankers  Association,  giving  full  support  to  your  bill 
S.  1008.     The  members  of  our  executive  committee  voted  unanimously  In  favor 
of  the  measure,  and  we  truly  hope  that  it  finds  speedy  and  successful  passage. 
Sincerely  yours, 

Robert  A.  Fischer,  BraeuttM  Director. 

Resolution  on  S.  1698 

Whereas  the  Bank  Merger  Act  of  I960  was  passed  by  the  Congress  of  the 
United  States  for  the  express  purpose  of  limiting  control  of  bank  mergers  to  the 
appropriate  banking  supervisory  agencies,  those  authorities  whose  prime  funetJoD 
it  is  to  intelligently  administer  the  Nation's  banking  system;  and 

Whereas  the  provisions  of  the  Bank  Merger  Act  of  1960  have  been  set  aside  by 
the  Supreme  Court  of  the  United  States  in  specific  instances  wherein  final  decisions 
in  bank  mer^r  cases  have  been  directed  by  the  Justice  Department,  thus  pre- 
emptinR  the  jurisdiction  of  the  banking  authorities;  Now,  therefore,  be  it 

Rttolved,  That  the  Consumer  Bankers  Association  endorses  and  supports  bill 
S.  1698  which  was  introduced  in  the  U.S.  Senate  on  April  6,  1965,  for  the  purpose 
of  reinstating  the  primary  intent  of  Congress  as  exemplified  in  the  Bank  Merger 
Act  of  1960,  wherein  control  of  bank  mergers  was  vested  in  the  appropriate  tnnk 
supervisory  agency,  and  providing  that  no  proceeding  shall  be  instituted  by  the 
Department  of  Justice  under  the  general  antitrust  laws  with  respect  to  any  bank 
mergers  heretofore  or  hereafter  approved  bv  the  appropriate  Federal  regulatory 
agency  pursuant  to  the  Bank  Merger  Act  of  1960,  or  with  respect  to  any  mergers 
consummated  before  May  13,  1960,  which  were  approved  by  the  appropriate 
State  or  Federal  bank  supervisory  agency. 

The  above  resolution  was  unanimously  approved  by  the  Executive  Committee 
of  the  ConsunKr  Bankets  Association: 
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A.  E.  Batta,  aenlor  Tioe  preeldeDt,  Third  National  Bank,  Naahvllle 
Tenn.;  Warren  R.  Bentley,  senoiT  vice  president,  Lincoln  National 
Bank  ft  Trust  Co.,  Byracuae,  N.Y.;  L.  F.  Garlock,  Jr.,  vice  presi- 
dent, Wlntera  National  Bank  A  Tniet  Co.,  Dayton,  Ohio;  Hugh 
W.  HayneB^Jr.,  vioe  preeident.  Bank  of  Georgia,  Atlanta,  Ga.; 
Joaepb  A.  Hudson,  vice  president,  Lincoln  Rochester  Trust  Co., 
Rochester.  N.Y.;  Gordon  E.  Marks,  president,  Seminole  Bank  of 
Tampa,  Tampa,  Pla. '  A.  Scott  Offutt,  president,  First  National 
Bank,  Washington,  D.C.;  George  E.  Rqeen,  president.  First 
NaUonal  Bank  In  Marion,  Marion,  Ind.;  U.  Stewart  WeU),  vice 
president.  Union  Trust  Company  of  Maryland,  Baltimore,  Md. 
Mat  20,  1965. 


HiBSiBSiPii  Bamkkss  Asbociaiioh — RaaoLnTiOM  on  Bank  Mkbqkrb 

Whereas  Senate  Resolution  1698  has  been  introduced  in  the  Senate  of  the 
United  SUtea  by  Senator  Willis  Robertson;  and 

Whereas  it  was  the  expressed  purpose  and  intent  of  the  Concress  when  it 
passed  the  Bank  Merger  Act  (rf  1960  to  make  certain  that  control  of  bank  mergers 
should  be  in  the  hanas  of  the  appropriate  banking  supervisory  agencies.  These 
agenciea  are  fully  competent  to  ]udge  wisely  and  intelligently  tne  advisability  and 
deaifability  of  granting  permission  to  twnks  to  merge;  and 

WbN«as  the  intent  of  the  Bank  Merger  Act  of  1960  was  repudiated  by  the 
Supreme  Court  of  the  United  States  in  the  Philadelphia  Naiionai  Bank  and  the 
Lmngbm  Bank  cases.  The  effect  of  theae  decisions  is  to  place  in  the  hands  of 
the  Justice  Department  full  power  to  authorise  by  ne^tive  action  or  to  prohibit 
by  positive  action  the  merger  of  banks,  thus  relegatmg  the  State  and  Federal 
BUpervisoiy  and  r^ulatory  authorities  to  advisory  roles:  Now,  therefore,  be  it 

ReMinedhy  the  itieeietippi  Bankeri  Auoeiatian  in  official  convention  aaiembUd, 
That  it  endorses  the  purpose  of  Senate  Resolution  1698,  which  is  to  restore  the 
original  intent  of  Congress  insofar  as  bank  mergers  are  concerned  that  they  shall 
be  regulated  by  the  appropriate  supervisory  agencies;  and  be  it  further 

Retoloed,  That  the  membership  of  the  association  be  requested  te  keep  Itself 
infonned  on  the  progress  of  Senate  Reeolution  1698  through  Congress,  and  at  the 
MopitiouB  time  write  your  Senators  and  Congressmen  ur^ng  support  of  Senate 
Reeolution  1698.  It  is  further  auggeeted  that  the  association  membership  inform 
th^  corporate  customers  of  the  importance  of  this  bill  to  organized  and  regulated 
banking,  and,  further,  that  the  membership  exfdore  the  poeaibility  of  securing 
favorable  editorial  comment  in  the  press  of  the  several  communities  In  the  Stete: 
he  it  finally. 

fiMofawd,  That  a  copy  of  this  reeolution  be  sent  to  Mississippi's  represen- 
tation in  the  Congress  of  the  United  States  and  to  the  members  of  the  Banking 
and  Curreney  Committees  of  both  the  House  and  Senate  of  the  U.S.  Congress. 


adopted  by  the  said  association  in  official  convention  assembled  o 
Mar  19,  196S,  In  the  Buena  Vista  Hotel,  BUoii,  Mise. 

Oiveo  undn  my  hand  and  the  seal  of  the  association  this  the  21st  day  of  May 
1965. 


sd  Lanl 
itr,  »»I 


Aualrita."  by  'Kiii  Smgaaa  md  Donald  F. 


Tbk  Exxmi>t  Sxctob 

By  exempt  aeetor  we  mean  that  part  of  the  economy  to  which  antitrust  policy 
does  not  apply  because  of  legielative  exemptions,  expreesed  or  implicit.  To  be 
sure,  this  exemption  is  not  comfdete  and  in  some  eases  the  legislation  exempting 
an  indUBtiT  eontalns'  its  own  antimonopoly  provisions.  Nevertheless,  we  can 
say  Uiat  the  emnpciitive  standard  appbed  by  regulators  is  significantly  lower 
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than  that  contained  in  antitrust  laws,  so  that  the  ezemptiona,  eombined  with  the 
operation  ot  the  re^iUatory  agencies,  give  market  beliavior  in  theae  Industries  a 
monopoly  character  of  varying  degrees  and  form.  The  objectives  o(  antitrust 
ptdiey  are  eitlier  subcodinated  to  other  policy  goals  or  souf^t  through  direct 
reffuUUon. 

Our  purpose  in  this  seetion  is  to  give  a.  brief,  ehnplifled  sketch  of  the  else  of 
this  sector,  its  signiSoanoe,  the  extent  to  which  competition  is  limited  in  each 
exempt  industry,  and  the  market  structure  of  these  Industries,  should  the  exemp- 
tions be  modified  or  removed.  In  a  later  chapter  we  shall  examine  the  pubue 
ptdicy  rationale  of  these  exemptions. 

The  major  industries  which  we  clsseify  as  exempt,  ss  well  as  their  shares  of 
national  income,  are  listed  in  table  4.  TW  list  is  by  no  means  all  inclusive.  It 
excludes  minor  local  public  utilities  such  as  cemeteries  and  rubbish  disposal, 
which  are  regulated  in  some  States  and  cities,  as  well  as  the  smaller  oatiu^  re- 
source indus&ies,  such  as  Colorado  molybdenum,  which  are  subject  to  State 
conservation  laws.  Patents,  Webb  Pomerene  Associations,  and  retail  price 
maintenance  represent  exemptions  so  dispersed  over  the  economy  that  it  is  diffi- 
cult to  H|«<ii—  tnem  in  the  context  of  a  separate  exempt  sector.  The  labor  market 
likewise  cannot  be  analysed  by  the  methods  employed  for  other  exempt  seetors 
and  hence  is  also  excluded  from  the  following  discussion. 

Tabli  4. — Percentage  of  nativtuU  income  originating  in  leetort  exempt  from  the 


Agriculture 5.  5 

Transportation 4.6  « 

Railroads _..  2.2  a 

Highway  freight  carriers L  34 

Local  and  hi^wa^r  transportation.. .  (■« 

Water  transportation .: .  3C 

Air  traospo^tion  (common  carrier) .  2£ 

Ptpdine  transportation .  !■ 

LookI  and  communication  utilities.. 3.K 

ESeetridty  and  pts _ L9 

Tsl^boiteand  telegraph 1.0 

Badio  broadcasting  and  television.- S 

Local  utilities  (not  elsewhere  classified) .  C 

ComnHcoial  banking  and  inauntnoe. 2.9 

Commercial  banking _ L  V 

bisuraDoe 1.  (■ 

Natural  resouroe  industries .0 

Crude  oQ  and  natural  ffm .0 

Anthracite  coal .  _ 

Total,  exempt  private  industries 17.*^ 

Qovemment  enterprise 1.  'S 

Federals S 

State  and  local .  -4 

Total,  exempt  sector 1&  4 

The  siie  of  the  exempt  sector  relative  to  the  total  economy  is  subetantiaL  A( 
table  4  indicates,  18.4  percent  of  national  income  originateH  in  the  exempt  sector. 
The  presumption  in  oisciiseions  of  antitrust  policy  is  that  the  exempt  sector  i» 
and  will  continue  to  be  marginal.  At  this  point,  we  will  not  consider  to  what  ex- 
tent the  prcBont  sizn  of  the  exempt  Rector  undermines  this  assumption.  All  ve 
wish  to  emphasize  is  thr  obvious  point  that  the  exempt  sector  cannot  be  dismissed 
aa  involving  only  a  few  special  situations. 
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Sise  Alone  underaUtee  the  eeonomic  importance  of  many  exempt  industries. 
for  Inatanee,  tnuuportetion  is  a  eost  to  almost  all  induetriea,  and  ita  price  structure 
detenoinea  in  large  part  the  spatial  organiaation  of  the  economy,  ^oes  of  trans- 
portatioa  help  detennlne  the  boundaries  of  regional  marketa,  and  in  this  way  help 
to  ttxm  the  market  stnietures  of  other  industries.  The  importance  of  electnc 
power,  tiie  economy's  principal  energy  input  for  households  and  firms,  is  aelo 
greater  than  its  small  share  of  national  income  would  indicate.  Commercial 
bulking  rimilaily  occupies  a  strategic  podtion  as  the  major  source  of  short-term 
a«dit,  aa  an  important  SMment  of  the  capital  market,  and  as  the  source  of  the 
Nation's  money  suiqily.  Sise  al«o  understates  the  importance  of  insurance  com- 
puiles,  which  wiginate  only  1  percent  of  national  income  but  are  a  major  source  of 


TftUe  6  rf  the  Statistical  Appendix  presents  in  summary  form  four  kinds  of 
information  about  each  of  the  regulated  industries  listed:  primary  regulatory 
Rgency,  extent  and  nature  of  regulation,  present  market  structure,  and  probable 
market  structure  in  the  absence  of  regulation.  This  gives  a  bird's^ye  view  of  the 
exempt  areas,  and  serves  to  point  up  the  existence  of  two  different  kinds  of  regula- 
tion: that  applring  to  industries,  the  structure  of  which  would  be  monopoly  o~ 
concentrated  cdigopcriy  in  any  e"""*  ""''  **"'*  -"-.t-.!"-  i-  «*i.-™.^-i- .. ««.„»=.. 
trated  <x  looser  ougopoly  structi 
chan^ng  the  maiket  structure. 


Industry  or  industries Commercial  banking. 

Piimary  regulatory  agency  or  agencies..  Federal  Reserve  System,  Comptroller 
of  Currency,  and  State  banking  com- 
misaions. 

Kature  and  extent  of  regulation Federal  Reserve  controls  general  levd 

of  interest  rates  and  availability  of 
credit.  PedenI  and  State  authorities 
control  bank  operations  throu^  entry 
controls  and  examinations,  umlto- 
tion  of  competition  Is  considered  by 
regulation  authorities  as  necessary  to 
stability  of  banking  systems. 

Present  market  structure National  credit  market  is  oligopolistic, 

as  are  most  local  markets. 

Market  stTuetuie  in  absence  of  regul»-    Concentration  might  be  reduced,  but 
tion.  trijsopolistic  structures  would  prob- 

aUy  still  dominate. 


Pbotbctimo  thk  Public  Intibxst  in  Bank  McnoaBS 

Remarks  of  George  W.  Mitchell,  Member,  Board  of  Oovemon  of  the  Federal 
Reserve  System  at  the  Annual  Convention  of  the  Pennsylvania  Bankers 
Association,  Atlantic  City,  N.J.,  May  24,  1965 

Because  of  the  vital  nature  of  banking  services  to  the  community,  every  kind 
of  change  in  banking  structure  is  deemed  to  affect  the  public  interest,  and,  ac- 
eordingly,  is  subject  to  regidatory  constraint.  The  sharpest  edge  of  public 
eoneem,  however,  foeusee  on  merger  proposals,  for  they  are  deemed  the  most 
BuscepttUe  to  being  used  by  bonkers  to  obtain  an  extra  degree  of  market  power — 
or  It  dominant  place  in  Uie  market — to  the  disadvantage  of  tlie  general  public 
Interest  in  bavi^  ressonririy  competitive  markets. 

To  bMikera  In  iWnsylvania,  mergers  are  not  an  academic  subject.  In  the 
IsMt  3  yean,  pRuwylvania  has  ronk^  first  among  all  the  Statee  in  the  Nation 
in  the  number  of  bank  mergere  consummated.  Its  92  mergem  over  this  period 
are  neariy  twice  the  toUJ  for  Ne«  York,  the  next  most  active  State.  It  is  in  the 
center  of  a  be^ve  of  merger  activity  that  extends  from  Maine  to  South  Carolina 
and  west  to  Michigan,  Ohio,  and  Indiana.  This  area  accounts  for  over  SO  per- 
cent of  recent  consolidations.  If  you  are  a  tyiHcal  Pennsylvania  banker,  you 
are  about  4H  times  as  likely  to  see  your  bank  struck  by  merger  lightning  as  is 
your  eounta^ait  cfae»here  in  the  country.     In  these  cireumstoncee,  I  suspect 
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ft  greftt  many  of  you  share  mj  interest  in  the  task  I  have  set  for  myaelf  today: 
to  explore  some  of  the  questions  that  need  to  be  asked,  and  auawered,  about  a 
bank  mei^r  to  be  sure  it  ia  not  inimical  to  the  public  intereat. 

Public  concern  with  bank  mergers  has  been  (»>dified  in  the  Bank  Merger  Aot 
of  I960  which  seta  up  what  might  be  called  an  "obetaole  oouise"  for  propaaak 
to  merge  banks.  Whether  a  proposal  is  successful  or  unsuccessful  in  traveiBiD| 
that  course  must  be  adjudged  by  one  of  the  three  Federal  bank  supervtm? 
agendee — whichever  one  «ill  have  supervisory  responsibility  for  the  iiutitutioo 
resulting  from  the  meiger. 

THB  BANKING  VACTOBS 

The  Bank  Merger  Act  requires  supervisory  authorities  to  oonsider  a  set  of  seven 
factors  in  each  merger  oaae.  The  first  five  are  called  banking  factors.  They 
cover  such  consideratlonfl  aa  the  flmincial  history  and  condition,  the  adequacy 
of  capital,  the  quality  of  manacement,  and  the  earning  prospects  of  the  institu- 
tiona  mvolved.  In  a  nutshell,  the  relevant  supervisory  agency  is  to  judge  wbetbv 
the  status  of  the  surviving  bank  is  strong  enough  to  support  a  merger  and  if  the 
position  of  the  bank  to  b«  merged  is  so  weak  as  to  impel  one.  Since  banks  in- 
volved in  mergers  usually  are  operating  institutions  and  have  a  record  of  pw 
formance,  ample  information  on  theae  banking  factors  is  usually  already  in  the 
hands  of  the  supervisor  authorities  in  the  form  of  Btatistical,  examination,  and 
field-contact  reports.  Weighing  the  balance  of  evidence  still  requires  a  judgment 
on  which  reasonable  men  can  d^er,  but  I  think  the  supervisors  can  hardly  plead  » 
need  for  more  facts  and  guidance  in  making  judgments  on'the  five  banking  factors. 

The  other  two  factors  that  supervisors  are  required  to  consider  under  the 
Bank  Merger  Act,  however,  are  quite  a  different  matter,  because  they  can  involvs 
knotty  problems,  both  of  information  and  analysis.  The  statute  specified 
refers  to  theae  factors  as  (1)  "the  convenience  and  needs  of  the  community  to 
be  served"  and  (2)  "the  effect  of  the  transaction  upon  competition,  including  any 
tendency  toward  monopoly." 

COHmjNITT    CONVENICNCa    AND    NIIDS 

i  and  needs  of  the 

,...„.    „ p  and  management  T 

One  simple  technique  is  to  compare  the  list  of  services  presently  offered  with 
the  list  of  those  that  the  new  management  intends  to  offer.  There  are  numerous 
occasions  when  a  greater  variety  of  services  is  clearly  needed  by  a  community, 


especiaUy  when  the  existing  institution  has  fallen  behind  the  trend  in  bankini 
accommodations.  But  equally  often  an  expanded  list  of  specialited  bank  servkci 
will  include  several  that  are  seldom,  if  ever,  needed  because  of  the  modest  economic 


scope  of  the  community's  activitiM. 

The  critical  question,  therefore,  often  becomes:  How  can  one  judge  the  actual 
breadth  and  intensity  of  community  demands  for  various  Iwnking  services,  at 
distinct  from  the  quantity  and  quality  of  services  that  the  existing  and  proposed 
new  combinations  of  banks  intend  supplying? 

One  possibility  is  to  survey  community  opinion  on  the  status  quo,  to  find  out 
how  both  business  and  household  customers  appraise  the  quantity  and  quality 
of  the  banking  services  available  to  them.  Some  investigation  along  these  lines 
is  nearly  always  made  by  the  field  ofiieee  of  the  supervisory  authorities  in  con- 
sidering a  merger  application. 

It  is  quite  a  problem,  however,  to  obtain  a  sample  of  community  opinion  that 
is  unbiased,  and  informed  as  well.  In  particular,  it  is  hard  for  bank  ouatomen 
to  compare  services  they  are  accustomed  to  with  those  they  have  never  had  the 
opportunity  to  tr^  out.  Such  survey  results,  therefore,  should  le  supplemented 
by  a  more  sophisticated  appraisal.  In  this  connection,  the  judgment  of  examiners 
with  a  broao  experience  in  the  qualitative  and  quantitative  as,  ects  of  banking 
services  is  particularly  helpful. 

Another  aspect  of  tne  Impact  of  bank  mergers  upon  the  "convenience  and  needs 
of  the  community"  concerns  the  contribution  that  banks  make  to  economic 
growth  and  stability  in  their  own  communities.  A  bank  that  ia  investing  heavily 
in  out-of-State  business  loans,  tax-exempt  securities,  or  mortgagee  contributee 
leas  to  its  community  than  one  that  is  playing  an  active  role  in  satisfying  the 
credit  needs  of  local  buainpssmen,  farmers,  coDHurncrs,  and  governments.  Clearly, 
BO  far  as  the  community's  convenience  and  needs  are  concerned,  a  merger  involv- 
ing the  first  bank  would  be  far  less  objectionable  from  the  public  point  of  view 
tl^n  would  a  merger  involving  the  second. 
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Bulk  lo«n  And  Invntment  portfolfoe  tell  nearir  all  one  needs  to  know  about  the 
degree  to  whfeh  the  bank  employa  ite  resourcee  looallr-  Data  on  loeal  and  non- 
lonl  buBineea  loans  made  to  trade,  construction,  manufacturing,  or  service  con- 
Mm,  and  classtfled  by  siie  of  borrower,  reveal  the  extent  of  the  bank's  partidpa- 
tlini  in  the  community's  business  life. 

The  nwrtgage  and  installment  paper  portfolios,  again  sorted  on  a  local  and  dou- 
oeal  basis,  will  Indicate  the  bank's  participation  in  consumer  financins,  particu- 
■riy  if  account  is  taken  of  how  active  the  bank  has  been  in  writing  and  servidna; 
ioeal  mortgagca  or  in  generating  consumer  credit,  compared  to  the  extent  to  which 
itsimtdyaotsasa  broker  for  these  types  of  credit,  or  buys  such  paper  from  outside 

8(Kne  banks  aid  their  eommunities  by  aubetantial  participation  in  the  short- 
■nd  long-term  financinK  of  local  governments,  a  fact  that  can  be  readily  ascer- 
tained by  an  examination  of  their  tXi-exempt  securities  rortfolio.  In  these  ifays — 
through  surveys  of  community  views,  informed  pTofessional  judgments,  and  a 
nview  of  the  reoord  of  bank  participation  in  financing  the  community,  its  busi- 
maes  and  Its  citiiens — reasonable  bases  for  judgment  can  be  eBtablished  as  to 
what  the  "convenience  and  needs"  of  the  community  are  and  how  well  the  exist- 
ing inatftutfons  have  met  them.  Against  this  must  be  weighed  the  record  and 
iBuranoes  of  the  merging  bank  as  to  what  it  can  and  nilT  supply.  The  final 
btlancing  of  these  eonslderations  remains  a  matter  of  judgment  but,  with  evidence 
before  them  of  the  type  I  have  outlined,  supervisory  authorities  should  be  able 
to  iudge  with  a  fair  degree  of  assurance  how  well  a  proposed  merger  meets  the 
"convenience  and  needs''  test. 

THX  COUPBTITIVK  FACTOR 

Now  we  come  to  the  hardest  criterion  of  all  to  apply— the  effect  of  the  proposed 
nerger  on  competition.  Of  course,  the  competitive  factor  cannot  be  disassociated 
from  consideration  of  "convenience  and  needs,"  inasmuch  as  the  overall  objective 
li  to  provide  the  banking  services  desired  by  the  customers  on  reasonable  terms 
end  at  fair  prices.  Indeed,  the  most  conclusive  way  of  assuring  that  a  commu- 
nity's eonvenienoe  and  needs  will  be  met  Is  by  the  maintenance  of  so  many  alter- 
native banking  choices  that  the  resulting  competition  among  them  will  give 
:iistantets  all  the  opportunity  they  could  wish  to  move  from  one  bonk  to  another 
n  order  to  obtain  whatever  mix  of  services  they  desire.  But  this  is  rarely  a 
vactieal  criterion:  You  know  as  well  as  1  that  there  is  a  limit  to  the  number  of 
ttacticable  banking  alternatives  that  it  is  possible  to  make  available  to  any 
[iven  oommunity. 

However  that  may  be,  in  dealing  with  a  change  in  the  status  quo  there  is  a  basic 
■reaumption  that  any  decrease  in  the  number  of  independent  banking  units  in  a 
EiveD  market  area  will,  of  itself,  decrease  competition  and  increase  the  tendency 
oward  monopoly.  It  is  my  own  feeling  that  this  presumption  is  too  harsh  a 
tandard  to  apply  without  corroborating  evidence.  Such  evidence  is  to  be  found 
n  the  extent  of  any  unfilled  needs  of  business  and  household  customers  in  the 
narket  areas  affected  by  the  proposed  merger.  And  it  is  to  be  found  in  an  analysis 
d  the  markets  involved  in  the  merger— tne  alternative  sources  of  banking  serv- 
eea,  the  extent  of  market  power  exercised  by  the  banks  in  [these  markets,  and  the 
xie  in  these  markets  of  the  particular  banks  to  be  merged  and  the  merging  bank. 

In  evaluating  the  market  impact  of  a  proposed  merger,  several  sources  of  infcv- 
natton  can  be  drawn  upon:  the  periodic  examination  reports,  which  provide  con* 
kkrable  information  on  the  performance  of  the  banks  in  their  market  areas; 
tigulBrly  available  economic  data;  the  information  supplied  by  the  applicants  in 
heir  merger  applications;  and  supplemental  on-the-epot  studies  of  banking  serv- 
cea  and  needs  by  field  staffs  of  the  regulatory  agencies. 

One  of  the  first  tasks  in  preparing  to  evaluate  the  competitive  factor  is  to  de- 
velop a  reasonably  accurate  outline  of  the  areas  that  the  merger  candidates  serve, 
rhe  approximate  boundaries  of  the  service  area  of  each  bank  are  needed  in  order 
o  identify  the  markets  that  could  be  affected  by  the  merger,  and  to  discover  any 
rvwlap  in  the  respective  servioe  areas. 

At  present,  the  primary  service  area  at  a  bank  is  usually  defined  as  the  ^eo- 
raphic  area  from  which  the  bank  derives  75  percent  of  its  demand  and  time 
MtxMita  held  by  individuals,  partnerships,  and  corporations.  In  my  judgmeDt, 
hw  definition  is  deficient  in  two  respects.  First,  it  is  based  on  the  assumption 
hat  a  bank  has  only  one  service  area.  Banks,  however,  provide  a  variety  of 
oan  and  deposit  servlcea,  each  of  which  is  likely  to  have  its  own  market  area — and 
bese  areas  may  vary  widely.     Secondly,  the  75-pei-oent  rule,  as  a  rule  of  thumb, 
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b  probsbly  Dot  as  indicative  u  the  banker's  omi  subjective  eotimate  of  hia  market 
areas,  ^q>reaMd  in  tenna  of  the  areas  withla  which  he  actively  competes  with 
other  institutioiis. 

The  relevant  aervice  areas  can  be  defined  more  sliarply  by  enumerating  eaeh 
of  the  major  markets  in  which  commercial  banks  compete.  Aa  lendera  tliey 
compete  with  each  other  and  other  financial  intermediaries  or  with  capital  markets 
In  extenaio&a  (A  credit  to  buainesa  (lai^  and  small),  to  consumers,  and  to  BDvem- 
ments  (Fedovl,  State,  and  local).  It  is  quite  evident  that  in  many  M  these 
markets  tbe  merging  m  any  but  the  very  largest  banks  is  unlikely  to  have  signifi- 
cant anticompetitive  effecto.  Nonbank  and  non-local-bank  competition  are  majoi 
factors  insuring  competitive  performance  in  the  Government  securities  market, 
in  lending  to  utob  businesses,  and  in  tbe  market  for  tax-exempt  State  and  local 
bonds.  Nonbank  competition  is  typioaUy  vigorous  in  the  consumer  credit 
markets,  where  hard  goods  suppliers  have  their  own  sources  of  credit  independent 
ctf  local  banks.  The  same  is  true  of  mortgage  markets,  where  other  specialised 
financial  intermediaries  are  dominant.  In  whatever  markets  banks  face  sub- 
stantial nonbank  or  non-local-bank  oompetitioa,  the  presumption  Is  that  Uic 
impact  on  competition  of  any  bank  mergers  will  be  nefjigible. 

What,  then,  are  the  markets  in  which  competitive  considerations  must  be 
wei^ied  carefully?  The  most  important  single  market  is  for  demand  deposit 
servioea  to  local  buainesa  and  individuals.  These  are  services  that  can  be  pro- 
vided only  by  a  bank,  and  for  most  such  customers  only  by  a  local  bank.  An- 
other Important  local  market  is  that  for  savings  accounts;  in  this  instance,  how- 
ever, other  financial  intermediaries  usually  offer  a  similar  service.  Lately  some 
rate-conscious  savers  have  escaped  the  orbit  of  local  alternatives  altogether  and 
exported  their  savings  to  California. 

The  small-business  borrower  is  another  bank  customer  that  may  suffer  from 
the  removal  of  an  alternative  source  of  bank  credit  by  merger.  Even  thougb 
such  botrowers  can  often  obtain  trade  or  supplier  credit,  the  price  may  be  high 
and  the  conditions  confining.  Small  businessmen  usually  find  their  kwal  banki 
to  be  their  cheapest,  most  accessible,  and  most  flexible  source  of  external  financing. 

In  considering  the  definition  of  the  service  area  of  the  bank,  then,  particular 
attention  dMuld  be  paid  to  tbe  potential  service  areas  for  small  business  borrower! 
aikd  individual  and  smaU-buslnASS  dppodtora — these  are  the  markets  most  likelr 
to  be  dgnifieantly  affected  one  way  or  the  other  by  merger. 

When  chief  concern  about  tr 
narrowed  down  to  these  two  n  ■      r  -         ^     .    - »    -     -  - 

be  said  not  to  raise  the  competitive  issue  at  all.  This  is  because  the  banks  iL 
vdved  have  little  or  no  overlap  in  their  service  area  for  small  businees  and  personal 
customers.  Such  is  the  case  when  the  maior  obiective  of  tbe  acquiring  bank  is  te 
extend  its  activities  into  another  geogra|^cai  market  or  into  another  service 
field.  For  example,  in  Virginia,  a  State  where  there  has  been  a  great  deal  of 
merger  activity  in  the  past  3  years  (47),  the  preponderance  of  cases  have  involved 
the  extension  of  service  areas  for  banking  institutions  that  are,  under  a  recent 
State  statute,  becoming  statewide  in  their  operation.  The  competitive  effect 
in  these  cases  is  not  that  of  the  withdrawal  of  an  alternative  source  of  banking 
service,  but  typicslly  the  substitution  of  a  branch  of  a  larger  institution  for  a 
community  bank. 

It  Is  sometimes  said  or  implied  that  branches  of  large  banks  in  small  communi- 
ties are  unfair  competition  for  local  banks.  But  there  are  too  many  instances  in 
which  local  banks  have  held  their  ground  in  growth  and  profitability  to  support  a 
broad  generalisation  along  that  line.  As  a  practical  matter,  it  may  well  be  that 
the  communities  that  are  most  blessed  with  banking  rociliteis  are  those  that  possess 
a  mixture  of  local  banks  and  branches  of  larger  in.'rtitutions. 

TKB  HARD  CORK 

What  remains  to  be  considered  is  the  hard  core  of  merger  proposals — those 
that  turn  out.  upon  examination,  to  involve  two  or  more  banlu  with  overlapping 
service  areas  for  small  business  and  individual  ciutomere.  In  HUL-b  ciruumBtaiices, 
consummation  of  tbe  merger  undeniably  will  eliminate  one  competing  bank  from 
tbe  relevant  markets.  Authors  of  such  merger  pro poeals  must  expect  to  run 
into  heavy  weather  on  the  supervisory  front.  Th<'  loss  of  one  alternative  for 
customers  in  choosing  their  banking  connections  in  the»w  marktit  areas  will  weigh 
heavily  with  the  supervisors,  unless  the  number  of  actively  competing  banks  is 
iUi«ady  large,  or  the  bank  to  be  acquired  b  so  small  or  ineffective  a  competitor 
as  not  to  create  any  appreciable  gap  in  banking  alternatives  by  its  disappcarauce 
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uia  Independent  entity.  Even  In  this  latter  inatknce,  however,  bank  supervisory 
intliorttke  most  be  aleit  to  situations  whereby  an  agreaaive  bank  can  achieve  a 
imition  of  dominance  through  a  succeeeion  of  mergers  of  small  banks,  no  one  of 
wliieh  adds  materially  to  tbe  market  share  of  the  acquiring  bank.  A  review  of 
the  past  merKBia  entered  into  by  the  acquiring  bank  sliould  enable  the  authorities 
(a  detect  and  reaist  such  encroachment. 

There  ue  a  few  extenuating  circumstances  that  could  lead  supervisors  to  look 
with  favor  upon  a  merger  of  two  banks  competinK  in  a  common  service  area. 
For  instance,  if  the  acquired  bank  ia  one  of  the  smaller  banks  in  the  area,  and  if 
me  or  two  Utrge  bonka  already  operate  head  offices  or  branches  in  the  ares,  the 
merger  might  actually  stimulate  competftion  by  introducing  a  new  and  lively 
competitive  force.  On  the  other  hand,  if  the  acquired  and  acquiring  banks  are 
imtmg  the  largN  banka  serving  the  area,  the  merger  might  well  serve  to  dampen 
competition  t^  creating  a  dominant  institution.  There  may  be  certain  Otner 
market  aituationa  In  which  tbe  merger  of  two  apparent  competitors  could  in 
practice  serve  to  invigorate  rather  than  reduce  the  actual  competitive  rivalry 
unong  tbe  surviving  institutions,  with  corresponding  benefits  to  their  cuatomera; 
but  such  a  poasibUity  is  sufficiently  contrary  to  the  most  reasonable  expectation 
to  require  tbe  fullest  kind  of  documentation  in  order  to  be  given  credence. 

Decisions  in  these  "hard  core"  cases  demand  the  most  careful  appraisals  of 
the  shares  of  the  relevant  markets  that  have  been  captured  by  ail  the  individual 
hanks  servitig  such  markets  and  the  presumed  future  eSectivenees  of  these  banks 
as  competitOTS.  Such  appraisals  need  to  rest  on  estimates  of  local  loans  and 
inveetmenta  in  each  lenaer's  portfolios,  on  the  degree  of  satisfaction  expressed 
by  bank  customers,  and  on  the  professional  judgments  of  examiners  regarding  the 
decree  of  management  aggressiveness.  Much  of  this  information  can  be  obtained 
from  published  sources  and  from  examination  reports.  Sample  survey  techniques 
ESQ  be  utUiaed  to  elicit  a  fair  representation  of  customer  opinion.  OccaslonBliy 
these  sources  may  need  to  be  supplemented  by  a  field  investigation. 

When  all  this  evaluation  is  completed,  however,  the  chances  are  that  any 
merger  proposals  found  to  involve  the  joining  of  two  vigorous  bank  competitors 
with  overlapping  local  service  areas  are  likely  to  have  a  high  mortality  rate.  In 
Uiis  category  of  cases,  we  supervisors  have  to  be  expected  to  resolve  doubts  on  the 
sde  of  preserving  oompetltlon. 


This  brings  me  to  the  end  of  my  description  of  the  obstacle  course,  erected  in 
the  publie  interest,  which  each  bank  merger  needs  to  run.  It  is  difficult  in  spots; 
it  may  often  be  frustrating;  but  it  is  not  unconquerable. 

Those  merger  oases  that  hinge  upon  the  banking  factors  present  straightforward 
inues  that  ordinarily  ean  be  perceived  and  resolved  with  dispatch.  Cases  in 
whieh  issoes  of  convenience  and  need  are  involved  pose  tougher  analytical  prob- 
lema,  but  the  obtainable  data  and  expert  opinion  are  usually  adequate  to  resolve 
theisauea. 

When  the  oompeUtive  issue  is  central  to  the  decision,  the  resolution  is  more  in 
doubt.  A  good  many  of  these  oases  also  turn  out  to  be  manageable  given  the 
data  and  analytical  techniques  that  presently  can  be  brought  to  bear  upon  them. 
But  some  merger  ajpplieations  will  inevitably  present  situations  too  elosely  en- 
twined with  potential  anticompetitive  effects  to  pass  muster,  given  the  current 
ttate  of  our  knowledge  and  understanding.  These  you  must  expect  to  have 
ntumed  to  you,  marked  "Application  denied." 
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Mr.  RoBBBisoN,  front  the  Committee  on  Banking  and  Cuirency, 
submitted  the  fol  owing 

REPORT 

(To  Hoompujr  8.  1062] 

The  Committee  on  Banking  and  Currency,  to  whom  was  referred 
the  bill  (S.  1062)  to  amend  the  Federal  Deposit  Insurance  Act  to 
provide  safeguards  against  me^rs  and  consobdations  of  banks  which 
might  lessen  competition  unduly  or  tend  unduly  to  create  a  monopoly 
in  the  field  of  banking,  having  considered  the  same,  report  favorably 
thereon  with  an  amendment  and  recommend  that  the  bill  as  amended 
do  pass. 

THE   PURPOSE  or  THE   BILL 

The  purpose  of  the  bill  is  to  provide  for  control  of  all  mergers  by 
asset  acquisition  by  banks  under  the  jurisdiction  of  the  Federtu  bank- 
ing agencies,  under  uniform  and  clear  standards  calling  explicitly  for 
consideration  of  both  banking  factors  and  competitive  factors,  but 
without  giving  sole  and  controlling  effect  to  any  single  factor. 

At  the  present  Ume  controls  over  bank  mergers  are  incomplete  and 
confuung,  particula^  with  respect  to  the  competitive  factors  which 
may  be  involved,  lliere  are  gaps  in  the  controls  exercised  by  the 
Federal  banking  agencies  under  banldnz  statutes,  and  even  where 
the  power  of  approval  is  clearly  given  the  standards  are  not  clearly 
spelled  out.  Only  two  State  statutes  authorizing  regulation  of  State 
bank  mergers  and  consolidations  specifically  auuionze  consideration 
of  competition  as  a  factor  in  the  decision,  though  in  other  States  this 
factor  undoubtedly  is  considered  under  some  other  standards.  Bank 
mergers  are  genemly  considered  to  be  covered  by  the  restrictions  of 
the  Sherman  Antitrust  Act,  but  up  to  this  year,  no  proceeding  under 
the  Sherman  Antitrust  Act  had  been  instituted  which  involved  a 
bank  merger  or  a  consolidation.  Since  bank  mergers  are  customarily, 
if  not  invariably,  carried  out  by  asset  acquisitions,  they  are  exempt 
from  section  7  of  the  Clayton  Act.     (Stock  acquisitions  by  bank 
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holdinc  oompanies,  as  distinguished  from  mergers  and  consolidatknu, 
•re  subject  to  both  the  Bank  Holding  Company  Act  of  1956  and  see. 
7  of  the  Claytou  Act.) 

Id  short,  at  the  prewnt  t>me  many;  perhaps  most,  bank  i 


canproceed  with  little  or  no  consideration  of  competitive  factm. 

The  bill  would  amend  section  lg(c)  of  the  Federal  Deposit  Inma- 
ance  Act  to  require  that  all  asset  acquisitions  by  insured  banks  throu^ 
mergers,  consolidations,  or  assumption  of  liabilities  must  have  the 
prior  written  consent  of  (1)  the  Comptroller  of  the  Currency  if  the 
acquiring  or  resulting  bank  is  a  national  bank  or  a  district  bank; 
(2)  the  Board  of  QovemorB  of  the  Federal  Reserve  System  if  the 
acquiring  or  resulting  bank  is  a  State  member  bank;  or  (3)  the  Fed- 
eral Deposit  Insurance  Corporation  if  the  acquiring  or  resulting  bank 
is  a  nonmember  insured  State  bank. 

In  granting  or  withholding  consent  to  such  transactions,  the  Fed- 
eral agency  involved  would  be  required  to  consider  the  bankmg  factors 
enumerateid  in  section  6  of  the  Federal  Deposit  Insurance  Act — the 
financial  histoiy  and  condition  of  the  bank,  tne  adequacy  of  its  capital 
structure,  its  future  earnings  prospects,  the  general  character  of  its 
management,  the  convenience  and  needs  of  the  community  to  be  served 
by  the  bank,  and  whether  or  not  its  corporate  powers  are  consistent 
with  the  purposes  of  that  act.  In  addition  to  tnese  banUng  factors, 
the  bill  would  require  the  banking  t^ency  to  consider  whether  the  effect 
of  the  mei^er  might  be  to  lessen  competition  unduly  or  to  tend  unduly 
to  create  a  monopoly.  In  the  interest  of  achieving  uniform  standards 
the  banking  agency  having  jurisdiction  would  be  required  to  consult 
with  the  other  two  banking  agencies  on  the  competitive  and  monopo- 
listic aspects  of  each  acquisition. 

COHinTTEE   AHENDUENT 

The  committee  adopted  an  amendment  to  the  bill  under  i^ch  the 
Federal  banking  agency  considering  the  application  would  be  required 
to  request  a  report  from  the  Attorney  Qeneral  on  the  competitive 
facton  involved  in  the  merger.  The  Attome:^  Oennral  would  be 
required  to  furnish  this  report  within  30  days  in  most  cases.  Hie 
30-day  poiod  could  be  shortened  by  the  agency  to  10  days  in  case  of 
emersency,  and  further,  if  the  aeency  should  find  that  it  was  neceasaty 
to  take  immediat«  action  in  order  to  prevent  the  probable  failure  of 
one  of  the  merging  banks,  the  agency  might  act  without  obtaining  a 
report  from  the  Attorney  Oenentl. 

Tim  amendment  replaces  a  provision  in  the  bill  as  introduced  wblch 
would  have  authorized  the  banking  aKencies  to  request  the  views  of 
the  Attorney  General,  but  would  not  nave  required  them  to  do  ao  in 
every  case.  The  committee  was  of  the  opinion  that  it  would  be 
appropriate  and  desirablt^  in  every  case  (except  an  emergency  involv- 
ing a  probable  failure  of  one  of  the  merging  banks)  for  the  ***"<""t 
agency  involved  to  get  a  report  from  the  Attorney  General  on  the 
competitive  factors  involved  m  the  merger. 
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PSBBENT   LAWS  CONCBaNIKQ   BANK   HBBQBBS  AND   RELATED   MATTEB8 

Sksrman  AntUnutAet 

Sectionlof  the  Sheimui  Antitrust  Act  (15  U.S.C.  1,  July  2, 1890), 
prohibits  any  contract,  combination,  or  conspiracy  in  restraint  of  inters 
state  or  foreign  trade  or  commerce.  Section  2  of  the  act  makes  it 
illegal  to  monopolize,  or  to  combine,  conspire  or  attempt  to  monopolize 
any  part  of  interstate  or  foreign  trade  or  commerce.  It  is  now  gen- 
erwly  accepted  that  these  sections  apply  to  bank  morgers  and  con- 
•oUdatioDS  by  either  stock  or  asset  acquisitions  (see  Tranttaneriea 
Corp.  ▼.  Board  of  Governors,  206  F.  2d  163,  165-166  (3d  Circ.  1953) 
eertionui  denied,  346  U.S.  901  0-953)  and  see  A.  A.  Berle,  "Banking 
undo'  ^  Antj-lrust  Laws,"  49  Columbia  Law  Review  589),  but  up  to 
Uie  filing  of  the  Firstamerica  complaint  in  March  1959,  in  the  U.S. 
District  Court  for  the  Northern  District  of  California,  Southern  Divi- 
■ion,  civil  action  No.  38139,  the  committee  understands,  do  proceed- 
ings pursuant  to  the  Sherman  Antitrust  Act  had  been  instituted 
iuTolving  a  bank  merger  or  consolidation. 

S.  1062  would  not  anect  in  anv  way  the  applicability  of  the  Sherman 
Act  to  bank  meters  or  consoUaations. 
CHa^onAA 

Section  7  of  the  Clayton  Act  (15  U.S.C.  18,  October  15,  1014),  as 
originally  enacted,  prohibited  the  acquisition  by  one  corporation  of 
stock  in  another  corporation  if  the  effect  of  the  acquisition  m^ht  be 
substantially  to  lessen  competition  between  the  two  corporations  in 
any  community. 

Specific  exceptions  were  made  for  transactions  consummated  pur- 
suant to  authority  given  bv  certain  regulatory  bodies,  including  the 
Ciril  Aeronautics  ^ard,  tne  Federal  Communications  Commission, 
the  Federal  Power  Commission,  the  Interstate  Commerce  ConmiiBsion, 
and  Uie  Securities  and  Exchange  Commission.  An  example  of  these 
apedfic  enseptions  for  r^ulateopublic  utilities  or  quasi-public  utilities 
may  be  fbimd  in  section  5  of  the  IntersUAe  Commerce  Act  (49 
U.3.C.  8): 

Exeerpttjrom  InUrataU  Commeru  Ad  {49  U.S.C.  S) 

Sec.  S.  Combinations  and  Conbolidationb  op  Carriebb. 

(l)  Pooling;  divibion  of  traffic,  bbbvicb,  or  babningb. 

feniept  upon  specific  approval  by  order  of  the  Commis- 
sion *  "  *  it  shaU  be  unlawful  for  any  common  carrier 
*  *  *  to  enter  into  any  contract  *  *  *  for  the  pooling  or 
divirion  of  traffic  *  *  *  :  Prmided,  That  whenever  the 
Commission  is  of  opinion  *  *  *  that  the  poolin|;  or  divi- 
sion •  •  •  will  be,  m  the  interest  of  better  service  to  the 
public  or  of  economy  in  operation,  and  mil  not  vndvly  re- 
tlrain  eompeUHon,  the  Commiseion  shall  b^  order  approve 
and  authorixe  *  *  *  guch  pooling  or  division  *  *  *:  Pro- 
wM  further.  That  any  contract  •  *  •  to  wtich  any  oom^ 
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mon  eanier  bjr  water  *  *  *  is  a  party,  relating  to  the 
pooling  or  division  of  traffic  *  *  ■  lawfully  existing  on 
September  18,  1940,  if  filed  with  the  CommissioD  within  six 
months  *  *  *  shall  continue  to  be  lawful  except  to  the  ex- 
tent that  the  Commiasion  *  *  *  may  find  and  hy  order 
declare  that  such  contract  *  *  *  is  not  in  the  interest  of 
better  service  to  the  public  or  of  economy  In  operation,  or 
that  it  wiU  vndvly  restrain  competition. 

(2)  Unifications,  UERaBRs,  and  acquisitionb  of  con- 
trol. 

(a)  It  shall  be  lawful,  with  the  approval  *  *  *  of  the 
CommisBion,  as  provided  in  subdivision  (b)  of  this  section — 

(i)  for  two  or  more  carriers  to  consolidate  or  merge 
their  properties  or  franchises  *  *  * 

(b)  Whenever  a  transaction  is  proposed  under  subpara- 
graph (a)  *  *  *  the  carrier  •  •  •  shall  present  an  applica- 
tion to  the  Commission  '  *  ',  If  the  Conmiission  finds  that 
*  *  *  the  proposed  transaction  is  within  the  scope  of  sub- 
paragraph (a)  of  this  par^raph  and  will  be  consistent  with 
the  public  interest,  it  sheul  enter  an  order  approving  and 
authorizing  such  transaction  •  "  •:  Provided,  That  if  a 
carrier  by  railroad  •  •  •  is  an  applicant  in  the  case  of  any 
such  i>roposed  transaction  involving  a  motor  carrier,  the 
Commission  shall  not  enter  such  an  order  unless  it  finds  that 
the  transaction  proposed  will  be  consistent  with  the  public 
interest  and  will  enable  such  carrier  to  use  service  by  motor 
vehicle  to  public  advantage  in  its  operations  and  w3i  not 
undviy  restrain  eompetiiion. 

(c)  In  passing  upon  any  proposed  transaction  under  the 
provisions  of  this  paragraph,  the  Commission  shall  give 
weight  to  the  following  considerations,  among  others:  (1)  the 
effect  of  the  proposed  transaction  upon  adequate  transporta- 
tion service  to  the  public;  (2)  the  effect  upon  the  pubhc 
interest  of  the  inclusion,  or  failure  to  include,  other  railroads 
in  the  territory  involved  in  the  proposed  transaction;  (3)  the 
total  fixed  charges  resulting  from  the  proposed  transaction; 
and  (4)  the  interest  of  the  carrier  employees  affected. 

(11)  Plenary  nature  of  authority  under  section. 
The  authority  conferred  by  this  section  shall  be  exclusive 
and  plenary  *  *  *;  and   any    carriers  *  *  *  participating 
in  a  transaction  approved  or  authorized  under  the  provisions 
of  this  section  shall  be  and  they  are  relieved  from  the  opera- 
tion of  the  antitrust  laws  and  of  all  other  restraints,  limita- 
tions, and  prohibitions  of  law.  Federal,  State,  or  municipal, 
insofar  as  may  be  necessary  to  enable  them  to  carry  mto 
effect  the  transaction  so  approved  *  *  '.     (Italics  suppUed.] 
In  McLean  Trucking  Co.  v.  U.S.  (321  U.S.  67  {1944))  the  Supreme 
Court  compared  the  two  standards  set  forth  in  section  5(2)(b),  and 
pointed  out  that  the  standards  set  forth  in  the  proviso — "consistent 
with  the  puhhc  interest"  and  "will  not  unduly  restrain  competition" — 
are  more  rigorous  than  the  general  standard  of  the  section—  " 


,y  Google 


AMEND   THE    BANK   MEBQEB   ACT   OF    ig«0  253 

«)t  with  the  public  interest"  (321  US.  67, 84-85;  see  especially  note  21 
on  D.  84), 

In  the  years  following  the  eoactment  of  the  Clayton  Act,  deficiencies 
were  diseovered  in  the  provisiona  of  section  7.  Mergers  by  asset 
sc^uisitions  became  more  significant  than  the  prohibited  stock  ac- 
quisitions. And  the  judicial  inten>retations  of  the  section  adopted 
virtually  the  same  rule  of  reason  which  had  been  applied  to  the  Sher- 
man Act: 

Section  7  of  the  Clayton  Act,  as  its  terms  and  the  nature 
of  the  remedy  prescribed  plainly  surest,  was  intended  for 
the  protection  of  the  public  against  the  evils  which  were 
supposed  to  flow  from  the  undue  lessening  of  competition. 
In  Standard  Oil  Co,  v.  FTC  (282  Fed.  81,  87),  the  Court  of 
Appeals  for  the  Third  Circuit  applied  the  test  to  the  Clarton 
Act  which  had  theretofore  been  neld  applicable  to  the  Sher- 
man Act,  namely,  that  the  standard  of  l^ality  was  the 
absence  ot  presence  of  prejudice  to  the  public  interest  by 
unduly  restrictine  competition  or  unduly  obstructing  the 
due  course  of  trade.' 
In  1050  (64  Stat.  1125)  section  7  of  the  Clayton  Act  was  amended 
to  correct  these  deficiencies.     Acquisitions  of  assets  were  included 
within  the  section,  in  addition  to  stock  acquisitioiis,  but  only  in  the 
case  of  corporations  subject  to  the  jurisdiction  of  the  Federal  Trade 
Commisnon  (banks,  being  subject  to  the  jurisdiction  of  the  Federal 
Reserre  Bf>ard  for  purposes  of  the  Clajrton  Act  by  virtue  of  section  11 
of  that  act,  were  not  ajffected). 

The  195<()  amendment  also  eliminated  from  the  statute  the  test, 
whether  the  effect  of  the  acquisition  might  be  to  lessen  competition 
between  tiie  acquiring  and  the  acquired  corporation.*  In  addition,  the 
refoence  to  lessening  of  competition  "in  any  community"  was  elimi- 
nated, and  the  test  was  made  whether  competition  might  be  lessened 
"in  any  line  of  commerce  in  any  section  of  the  country. 

The  effect  of  the  1950  amencunent  to  section  7  was  clearly  expressed 
in  a  rq>ort  entitled  "Where  the  effect  may  be  to  substantially  lessen 
competition  or  tend  to  create  a  monopoly,"  by  Breck  P.  McAllister, 
in  "An  Antitrust  Handbook,"  issued  by  tae  Section  of  Antitrust  Law 
of  the  American  Bar  Association,  (1958),  at  page  230. 

We  leave  section  7  with  one  concluding  observation.    The 
closing  of  the  asset  loophole  is  an  important  part  of  the  1950 
amen^nent  but  of  equal,  if  not  greater  significance  is  the 
change  in  the  qnalifying  clause  as  to  competitive  effect.    It 
is  not  too  much  to  say  that  the  decisions  that  read  the  rule 
of  reason  of  the  Sherman  Act  into  this  section  stand  disap- 
proved by  the  C\)ngress.* 
The  strict  standards  of  the  amended  section  7  were  applied  by  Judge 
Wunfeld  in  the  Bethlehem-Youngstown  case  (U.S~A..  v.  BethUkem 
8ud  Corp,  et  al,  (168  F.  Supp.  676,  U.S.  District  Court,  Southern 
District  of  New  York,  1958).    In  holding  that  the  metier  of  Bethlehem 

I  a.B.  T.  hilmnMmil  Sk—  a.  (ISSn,  SO  U.S.  VI,  307-HS:  hauliwi  on  B,  KM,  pp.  SM-W. 

•  Tbto  pmrWoo  mi  r^M  tn  bj  tbe  Court  of  AhmIi  br  Ott  Ttaird  ClnaU  InboMliuc  tbM  tbi  Tnw- 
HWrlO  tnnMtlGBi  dm  not  Tlolito  mo.  7  irf  tbe  (SsTtto  Act  (TVnunwrtoi  Ckiy,  ▼.  Baad  tf  Omvm. 
«■  F.  M  ISL  l«T-l«. 

•  Sm  «te  Itawt  If  tlM  AttotiMr  Oownl'i  Nattaal  OommlttM  to  StDd;  Om  AnUlraK  Lnn,  Utr.  O, 
IMI,  pp.  lU-IU. 


,y  Google 


254  AMEND    THE    BANK   MERGER   ACT   OF    1990 

and  Toungstown  would  violate  sectioQ  7,  Judge  Weinfdd  stated 
h^  underataading  of  the  effect  of  the  statute  as  follow8: 

*  *  *  If  the  merger  offends  the  statute  in  anr  relerant 
market  then  good  motives  and  even  demonstrable  beoeflta 
are  irrelevant  and  afford  no  defense.  *  *  * 

The  antitrust  laws  articulate  the  policy  formulated  by 
Congress.  The  significance  and  objectives  of  the  Clayton 
Act  and  the  1950  amendment  are  well  documented.  In  ap- 
proving the  policy  embodied  in  these  acts,  Congress  rejected 
the  aU^ed  advantages  of  size  in  favor  of  the  preservabon  of 
a  competitive  system.  The  consideration  to  De  accorded  to 
bmefits  of  one  Mnd  or  another  in  one  section  or  anotiur  of 
the  country  which  may  flow  from  a  merger  involviiu  a  sub- 
stantial lessening  of  competition  is  a  matter  properfy  to  be 
urged  upon  Congrefls.  It  is  outside  the  province  of  the  Court. 
T&  simple  test  under  section  7  is  whether  or  not  the  me 
may  substantially  lessen  competition  "in  any  Une  of  c 
merce  in  any  section  of  the  country." 

***** 
Congress  in  seekii^  to  halt  the  growing  tendency  to 
ino^ased  ooncentration  of  power  in  various  industries  was 
fully  aware  of  the  arguments  in  support  of  the  supposed 
advantages  of  size  and  the  claim  of  greater  effiden^  and 
lower  cost  to  the  ultimate  consumer,  ft  made  no  distinction 
between  good  mergers  and  bad  mergers.  It  condemned  aU 
which  came  within  the  reach  of  the  prohibition  of  sectioQ  7.* 
National  Bank  Act 

The  National  Bank  Act  (12  tT.S.C.  33,  Nov.  7,  1918)  requires  the 
advance  approval  of  the  Comptroller  of  the  Cutrency  before  two  or 
more  national  banks  may  consolidate,  or  before  a  State  bank  may 
consohdate  with  a  national  bank  under  the  charter  of  the  national 
bank,  or  before  a  national  or  State  bank  may  merge  into  a  national 
bank.  The  act  sets  forth  no  specific  standurds  for  the  Comptroller 
to  apply  to  such  transactions. 
Federal  Reserve  Act 

Section  9  of  the  Federal  Reserve  Act  (12  U.S.C.  321)  authorizes  the 
Board  to  approve  or  disapprove  the  establishment  of  branches  of 
State  memlKu:  banks,  under  the  same  conditions  as  are  provided  for 
national  banks.  In  considering  such  applications  the  Board  is  re- 
quired to  take  into  consideration  the  financial  condition  of  the  ap[dying 
bank,  the  general  character  of  its  management,  and  whether  or  Dot 
the  corporate  powers  exercised  are  consistent  with  the  purposes  of  the 
Federal  Reserve  Act.  Litigation  is  now  underway  in  the  U.S.  Distnct 
Court  for  the  District  of  Columbia,  in  which  the  authority  of  the 
Board  to  take  competitive  factors  into  consideration  under  this  section 
is  at  issue.  (Old  Kent  Bank  and  Trust  Co.  v.  Martin  et  al  (U.S. 
District  Court  for  the  District  of  Columbia,  Civil  Action  No.  lM3-68.> 

•  W  J.  BappTm,  UT-eUi  imriav  oo  B.  ita^  p.  m. 
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Ftitr^  Dtptmt  Inmaimes  Act 

Sectioti  18(e)  of  th«  Federal  Deposit  Insurance  Act  (12  U.S.C. 
1838(e),  September  21,  I960)  requiree  the  advance  approval  of  the 
^denJ  D^ont  Insorance  Corporation  before  an  insured  bank  may 
(a)  mergi  or  consolidate  with  any  ooninsured  bank,  or  (i)  aesume 
babOity  to  pay  any  depositfi  in  a  noninaured  bank,  or  (e)  transfer 
aaseta  to  a  noninsured  Dank  in  consideration  of  the  anumptiou  of 
Kabilitim  tar  any  portion  of  the  deposits  in  the  insured  bank.  Section 
18(c)  providee  further  that  no  insured  bank  may  merge  or  oonaolidate 
with  an  insured  State  hank  or  assume  hability  to  pay  any  deposits 
made  in  another  insured  bank,  if  the  aggregate  capital  stock  or 
ugregate  surplus  of  all  the  hanks  jiarticipating  in  the  transaction  is 
decreued  by  reason  of  the  transaction,  unless  prior  written  consent 
IB  given  by  (a)  the  Comptroller  of  the  Currency  if  the  assuming  bank 
ia  to  be  a  national  bank  or  a  district  hank;  (b)  the  Federal  Keserve 
Board  if  the  assuming  or  rwulting  bank  is  to  he  a  State  member  bank; 
or  (c)  the  Federal  Deposit  Insurance  Corporation  if  the  assuming  or 
resulting  bank  is  to  be  a  nonmember  insured  State  hank.  No  specific 
standaids  are  set  forth  in  the  statute  applicable  to  such  transactions. 
Bant  Holding  Company  Act 

Section  4(a)  of  the  Bank  Holding  Company  Act  of  1856  (12  U.S.C. 
1S41-48,  May  9,  1946)  requiree  the  prior  approval  of  the  Federal  Re- 
serve Board  for  (I)  a  company  to  become  a  bank  holding  company 
l^  acquiring  25  percent  of  the  voting  shares  of  2  or  more  oanks;  (2) 
a  bank  holding  company  to  acquire  ownership  or  control  of  more 
Uuui  6  percent  of  ^e  voting  shares  of  a  bank;  (3)  a  bank  holding  com- 
pany to  acquire  all  or  substantially  all  of  the  assets  of  a  bank;  or  (4) 
any  bank  holding  company  to  merge  or  consolidate  with  another 
bank  holding  company. 

Section  3^)  of  the  act  sets  forth  the  factors  the  Board  must  coo- 
nder  to  detoinine  whether  or  not  to  approve  any  acquisition,  mergw, 
or  0(H)S(dtdatioD.  These  factors  are  (1)  the  financial  historj'  and  con- 
dition of  (he  company  or  companies  and  the  banks  concerned;  (2) 
Uieir  prospects;  (3)  the  character  of  their  management;  (4)  the  con- 
venience, needs  and  welfare  of  the  conununities  and  the  area  con- 
cerned; and  (5)  whether  or  not  the  effect  of  such  acquisition  or  merger 
or  consolidation  would  he  to  expand  the  size  or  extent  of  the  btutk 
holding  company  system  involved  beyond  limits  consistent  with  ade- 
quate and  sound  banking,  the  public  interest,  and  the  preservation 
m  competition  in  the  field  of  banking. 

In  addition,  section  3(d)  of  the  act  absolutely  prohibits  a  bank 
holding  ctnnpaoy  from  acquiring  the  voting  shares  or  assets  of  a  bank 
located  outside  the  home  State  of  the  holding  company  unless  the 
Iaws  of  the  State  to  be  entered  specifically  authorize  such  acquisitions. 

Section  11  of  the  act  contains  a  savings  clause  which  provides,  in 
tfect,  that  approval  under  the  act  would  not  constitute  a  defense  to 
uoy  proceedings  based  on  any  prohibited  antitrust  or  monopolistic 
act,  actioD,  or  conduct.  The  significance  of  this  savings  clause  is 
■hown  in  the  suit  instituted  by  the  Department  of  Justice  i 
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Iilratanierica  Corp.  in  tlie  District  Court  of  the  Nwtkcni  IMstiiet  d 
CftUfomia,  Soutbem  Divisioa,  on  March  30,  1959  (Civil  Action  No. 
This  case  involves  Doth  a  stock  acquisitioa  and  a  bank 


merger  alleced  to  be  in  violation  of  section  7  of  the  Clayton  Act  and 
section  2  of  the  Sherman  Act. 

TBB  NBBD  tOR   BBOULATION  Or  BANK  MBBQBaS 

The  Federal  banking  agencies  and  the  Pre^dent  have  for  a  number 
of  yeaiB  recommended  the  enactment  of  legislation  to  permit  the 
effective  r^ulation  of  bank  mergers.  This  committee  has  twice 
reported  out  and  the  Senate  has  twice  paaeed  bills  which  would  have 
provided  such  regulation— S.  3911,  84th  Coneress,  in  1956,  and  section 
23  of  tiUe  III  of  the  financial  institutions  bill.  S.  1451,  85th  Congress, 
in  1957.  The  House  did  not  pass  these  bills.  In  1956,  the  House 
passed  H.S.  5948,  84th  Congress,  which  would  have  made  different 
provisions  for  the  regulation  of  bank  meigers,  but  the  Senate  did  not 
pass  that  bill. 

The  la^  numbers  of  meigers  in  recent  jean,  the  vast  reeourcee 
involved  in  these  mergers,  ana  the  increases  in  the  size  of  the  largest 
banks,  particularly  those  which  have  grown  through  mergers,  all  give 
rise  to  concern  for  the  maintenance  of  vigorous  competition  in  the 
banking  system  and  in  the  industry  and  commerce  served  by  the 
banking  system.  The  reduction  in  toe  number  of  banks  and  the  lose 
of  competition  between  merged  banks  also  give  rise  to  concern. 
There  are  differing  views  about  the  effect  and  the  signilicance  of  the 
mergers  which  have  taken  place.  But  there  is  general  agreement  that 
legislation  providing  for  umform  and  effective  r^ulation  of  meigers  is 
required  for  the  future. 

The  testimony  before  the  committee  showed  the  extent  to  which 
these  developments  have  gone.  A  review  of  this  evidence  demon- 
8b«tefl  that  there  is  cause  for  concern  and  need  for  legislation  whidt 
whidi  will  provide  a  bams  for  effective  regulation  of  bank  meigers. 
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'Hie  fdlowins  t«M€s  Bubmitted  by  the  FDIC  show  the  changw  in 
the  numbers  oiDankB  and  brftnchee  during  the  years  1934-58: 

Vumter  0/  bankf,  and  anabitis  ^  ehanfet  in  number  of  hanki,   UniUd  Sialet 
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Numbir  ^  irtmekM,  and  taulftia  tf  Aangm  in  Oc  nwmJbv  af  bnmdm,  UmUtd 
StaUa  <eimJuMfitaI  VwiM  Statet  attd  o4iur  artat),  1984-68 
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The  Comptroller  of  the  CuireiK^  gs^^  ^  fuU  list  of  all  the  merger*, 
coDBolidations,  and  purchase  and  sale  transactions  during  the  years 
1950-58  (heanngs  on  S.  1062,  pp.  139-180).    These  were  summarited 
by  him  as  follows: 
Summary  of  eotuolidalion;  mergert,  and  purehaie  and  tale  tronforlion*,  6v  yean 


Appnjved  by  Comptrrt- 
firot  the  Currency 

Apprond  by  Sutp  buk 

ofbwks 

^^ffi- 

Nomber 

but! 

ffil  ~ 

57 

Z 

83 

517,463. 108 

4S 

1551,  4M.  441 

i^m4M 

sssisa 

E:>fZy  -- 

'■iass 

7JI 

ti.3oa.se&.iM 

50. 

(HnrlDd  OD  8. 1081.  p.  IM.) 


The  growth  in  deposits  of  various  groups  of  banks  during  the  period 
ktnu  193S  through  1958  are  shown  in  the  following  table: 
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The  percentages  of  the  total  deposits  held  by  some  of  those  groups 
of  baiiKs  were  shown  in  s  ohart  on  page  124  of  tlic  hearings,  from  which 
the  following  are  taken : 
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The  <loposits,  capital,  and  surplus  and  undivided  profits  of  the  50 
largest  banks  in  tUc  United  States,  on  December  31,  1958,  are  sliown 
in  t)ie  following  table,  tnken  from  the  list  of  100  largest  banks  in  the 
American  Banker  of  January  30,  1959: 


Tkt  60  largest  bankt  i 


1  order  of  amount  of  dtpotit*  o 


[EiehmvB  or  mutual  nvlno  banki] 
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1.7^0(8,349 
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CtUHU  NaUoial  Tinrt  ft  teTbv  Bank, 

During  the  years  from  1935  to  1957  the  competition  faced  by 
commercial  banbs  from  other  financial  institutions  increased  sharply. 
The  FDIC  submitted  a  table  which  shows  the  increases  in  some  of 
these  institutions: 


44.  TOT 
■1,801 

a,iiT 


1,747 
Ik>7S 


of  tka  Cnlttd  Btato,"  ISSt,  p.  402;  IHO,  p.  417;  lOr  IW7.  mm  BniMD  of 

0tarem^^ttietaUt,"liK,p.m.    DUararlOSZlnniUMdbTBiinMtol 

'  \tMtnct  of  Uie  UnIM  Bum.  l««D,''_p.  407;  for  IMO-M.  "BtaUstkal  ib- 
».  400;  for  1017.  "Bkibim  aial  Lnn  tW(  Book."  IHB.  p.  44. 

_. ._ .  .'■DdKS  of  *11  nTlnii  ind  loui  UBOdatkni  at  datM  iboWn  ibo* a  an  not 

•vaOaUa.    Tcr1Qtr«T«daaI8avlntaaDd  Loan  Inaimm  Corporatlai  ttbolatkai  Avwi  Bis  bianili  oOoa 
vianecMlaiimanibanof  tbaradcTalHoDM  Loan  Bank  STkcm. 

(n«artiiin  on  8.  lOOI,  p.  W.) 

In  the  light  of  the  information  set  forth  above,  there  is  no  justifi- 
cation for  continuance  of  the  present  incomplete  and  confusing  statu- 
tory itroTiBions  dealing  with  bank  mergers.  On  the  contra^^,  it  is 
essential  to  provide  immediately  for  effective  and  uniform  regulation 
of  bank  mergers,  under  standaras  appropriate  to  the  industry. 

13 
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PRESENT    I,AW8   DO    MOT    BFrECTIVRLT    KESTJUCT    MERflERS 

The  hearings  tiisrloaed  evidence  that  many  mei^ers  are  now  pro- 
(ipeding  without  efTeotive  restriction  or  control,  'riie  Comptroller  of 
the  Currency  supplied  a  list  of  cases  where  the  continuing  bank  was 
a  State  banJc  member  of  the  Fedeial  Reserve  System,  showing  which 
cases  wore  subject  to  review  and  which  wore  not.  The  following  is  a 
summary: 

Statb  Bank  Mkmbbr  op  Fkdkral  Rehehvk  Ststbu,  tkk  Continvino  Bank 

Approval  of  Board  of  Governors  of  PederaJ  Reserve  S.\-Btem  not  required 
iMcause  the  total  capital  stock  or  aurplua  of  the  resulting  or  amuminK  bank  was 
not  tess  than  the  aggregate  capital  stock  or  aKgregatc  eurpluB,  respectively,  of  all 
the  merging  or  cODSolidating  banks  or  all  of  the  parties  to  the  assumption  of 
liabilities. 
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Of  the  banks  absorbed  by  these  mergoi-s,  ;14  had  formerly  been  national 
banks,  induding  the  Chase  National  Bank,  tlic  First  National  Bank 
of  Philadelphia,  and  the  Second  National  Bank  of  Boston. 

The  Comptroller  also  Ii8le<l  rases  where  the  continuing  bank  was  a 
State  iionmemlHT  bank  insured  by  FDIC,  showing  where  the  FDIC 
did  and  did  not  review  the  merger.     The  following  is  a  summary: 


Approval  of  Foderal  Deposit  Insurance  Corporation  not  required  because  the 
total  capital  stock  or  surplus  of  the  resulting  or  assuu)in(|  bank  was  not  Icsa  than 
the  aggregate  capital  stock  or  aggregate  surplus,  rirspectivcly,  of  til  tb«  merging 
or  consolfdstiag  banks  or  all  of  the  partii-a  to  the  asaumption  of  liabilities. 
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The  bulks  abaorbed  by  these  mergers  included  10  Dstional  banks. 

The  OomplroUer  gave  the  following  eiiinmBr>'  of  the  rases  where 
tile  continuing  bank  was  a  national  bank: 

National  Bank,  tbb  Continuino  Bank 

Approval  of  Comptroller  of  the  Currency  not  required  to  BBsuniptioii  of  liabili- 
tie*  cases  odI;  because  the  capital  stock  or  surplus  of  the  asstimlng  national  bank 
wastuot  less  than  the  aggregate  capital  stock  or  aggregale  aurplua,  respectivelj, 
of  all  the  parties  to  the  asaumptioD  of  liabilities.  (Comptroller  of  the  Currency 
required  to  approve  or  disapprove  all  consolidations  or  mergers  where  the  oon- 
■    nk  >a  a  nf  "—-'  "---"-  — -'—  "- '-' ' '^-  - 


tinuing  bank  ii 


i  national  bank  under  the  provisions  of  specme  statutee.) 
Rteapilulalion 
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'  ladndM  3  DtaMBt  of  CohnnUi  DCDDatkDal  banks. 

[HMTiDC  m  S.  100%  p.  IM.) 

The  Comptroller  tesLitiod  that  in  the  4  years,  1955  to  1958,  iucluaive, 
lie  had  turned  down  30  applications,  formal  or  informal,  for  mergers 
or  consolidations,  of  which  22  were  based  on  competitive  factors. 
At  first  glance  this  may  seem  a  small  number  of  denials,  compared  to 
the  397  mergers,  consohdations,  and  assumptions  he  approved  in  the 
sune  4  years.  But  the  Comptroller  is  under  pressure  from  two  direc- 
tions. In  tlie  Brat  place,  he  may  well  have  been  reluctant  to  press 
the  issue  of  competitive  factors  in  close  cases,  because  the  statute 
tinder  which  he  is  operating  (12  L'.S.C.  33)  contains  no  explicit 
reference  to  competitive  factors.*  In  the  second  place,  a  refusal  by 
him  to  approve  a  merger  may  merely  result  in  the  surrender  of  the 
national  bank  charter,  and  reincorporation  as  a  State  bank.  The 
Comptroller  had  no  authority  to  prevent,  or  even  to  review,  tlie  44 
mergers  during  1955-58  in  which  national  banks  were  merged  into 
State  banks,  including  such  major  institutions  as  the  former  Ciiase 
National  Bank  of  New  York,  tlie  foiiiier  First  National  Bank  of 
Philadelphia,  and  the  former  Second  National  Bank  of  Boston, 

Under  such  ciicumstancea,  it  is  difficult  to  expect  the  Comptroller 
to  take  a  strong  stand  against  mergers. 

'  Tte  rrfiaal  of  the  yntoal  Rcsrrrc  Thivd,  OD  Ihr  irnmiMl  or  onnpetlllTc  belori.  tosupniTC  tbe  nUbllsli- 
DifUt,  ai  naw  biBMliM  of  an  >b«>rl>ti>(  ban  1^  or  nrtal  n  iHiaCT  bnndim  o(  an  alMorbcd  bank,  Mlnrlnf  upon 
■  nNHW  wbkli  Uh  Bovd  lud  m  authoniT  to  rcvlrir,  to  bdnc  Utw±c(t  In  Uw  Old  Kent  cue  b;  tht  bank 
Inatrad  aad  by  tba  NMIddiI  AnodaUca  of  State  Bank  BnpsvlMn,  on  tbc  (nund  tbat  tbe  Board  bv  no 
Matttorr  aulbaril7  la  coiuldtr  ramiirtLUve  laetan  In  reTlgwlni  Bppltcalians  tor  tba  wtsbUahmant  of : 
bmwfcwlOM  Kit  Btat  ■*<  T>«>l  a.  T.  Mtrm,  «  •/,  U.S.  Oat  Ct.,  D.O.,  d*a  action  No.  IMS- 
Bm  riM  liiaHla  OrfU  Tmt  Omeanr  t.  ifwn  (Pa.  1U7),  1»  A.  2d  n^  wbera  a  dmlal  bj  tba  Pi 

—■-'-' ""ddMOfauappUaUonloriialhorifytDRMrievuravenidb-"- ■-  ' ■  --••--■■ 

ol  iDactAa  italntorr  Mandardi  (bcarlnti  on  8.  im,  p.  €S). 
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The  Federal  Reserve  Botml  and  the  FDIC  reviewed  only  55  per- 
cent of  the  mergers  and  consolidations  which  took  ^ace  in  bvika 
under  their  jurisdiction  during  the  years  1955^58  The  cases  not 
subject  to  their  control  included  the  44  cases  where  national  banks 
were  absorbed  into  State  banks.  Under  section  18(o)  of  the  Federal 
Deposit  Insurance  Act  approval  of  a  merger  by  the  Board  or  the 
FDIC  is  required  if  the  capital  stock  or  surplus  of  the  resulting  bank 
will  be  less  than  the  aggregate  capital  stock  or  aggr^ate  surplus 
respectively  of  all  the  merging  or  consolidating  banks.  fTxcept  where 
the  merger  is  required  bv  the  unsatisfactory  condition  of  one  of  the 
mer^n^  oanks,  the  absorbing  bank  would  ordinarily  be  able  to  provide 
for  as  high  capital  stock  and  surplus  as  those  of  the  mei^iing  or  consoh- 
dating  banks.  This  would  mean  that  id  moat  cases  the  absorbing 
bonk  woiUd  have  it  in  its  own  power  to  prevent  the  Board  or  the  FDIC 
from  reviewing  the  merger. 


Banks  are  an  intt^rol  and  essential  part  of  the  Nation's  fiscal  and 
monetary  system.  The  Government  has  a  vital  interest  in  the  Na- 
tion's banks  as  suppliers  of  funds,  as  depositories,  and  as  fiscal  agents. 
Commerce,  industry,  and  private  citizens  have  a  vital  interest  in 
banks  as  a  source  of  credit  needed  for  development  and  growth. 
Depositors  have  a  vital  interest  in  the  safety  of  tncir  deposits. 

Vigorous  competition  between  strong,  ag^rressive,  and  sound  banks 
is  highly  desirable;  lack  of  competition,  restraints  on  competition, 
and  monopolutic  practices  are  undesirable.  Competition  in  banking 
takes  many  forms — competition  for  deposits  by  individuals  and  cor^ 
porations  and  by  personal  and  business  depositors;  competition  for 
mdividual,  business,  and  Govemmental  loans;  competition  f(v  serv- 
ices of  various  sorts.  Competition  for  deposits  increases  the  amounts 
available  for  loons  for  the  development  and  growth  of  the  Nation's 
industry  and  commerce.  Competition  for  loans  gives  the  borrowers 
better  terms  and  better  service  and  furthers  the  development  of  in- 
dustry and  commerce.  Vigorous  competition  in  banking  stimulates 
competition  in  the  entire  economy,  in  industry^  commerce,  and  trade. 
'There  is  no  q^uestion  that  competition  is  desirable  in  banking,  and 
that  competitive  foctMs  should  be  considered  in  all  aspects  m  the 
supervision  and  regulation  of  banks. 

But  it  is  impossible  to  require  unrestricted  competition  in  the  field 
of  banking,  and  it  would  be  impossible  to  subject  banks  to  the  rules 
applicable  to  ordinary  iiidustnal  and  commercial  concerns,  not  subject 
to  regulation  and'not  vested  with  a  public  interest. 

Kver  since  the  days  of  the  first  and  second  Banks  of  the  Unit«d 
States  and  McCvUoeh  v.  Maryland  (4  Wheat.  316,  1819),  it  has  been 
generally  accepted  that  banking  is  a  field  Bubject  to  special  regulation 
by  virtue  of  its  effect  upon  and  relation  to  the  fiscal  and  monetary 
policies  of  the  Federal  Government  under  artide  I,  section  8,  of  the 
Constitution  of  the  United  States. 

This  Federal  control  over  banking  long  antedat«d  the  antitrust  laws. 
The  first  and  second  Banks  of  the  United  States,  the  National  Bank 
Act  of  1864,  and  the  related  tax  on  notes  issued  by  State  banks  repre- 
sented early  efforts  in  the  field.     The  Federal  Reserve  Act  of  1913, 
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the  banking  Icgislalioii  of  tlif  lU30's,  and  tlic  Bank  Holding  Company 
Act  of  1956  are  more  recent  reflections  of  tlic  Federal  iiiterosl  and 
conceni. 

Time  and  again  the  Nation  lias  sufl'ered  from  llie  it-siilts  of  nn- 
r^ulated  and  uncontrolled  competition  in  the  field  of  hanking,  and 
from  insufficiently  r^ulatcf  I  competilion.  Rapidly  deprecialing. St  ate 
and  Continental  paper  money  was  uii  important  factor  in  ttio  ailuplion 
of  the  Constitution.  After  the  termination  of  the  first  Bank  of  the 
United  States,  excessive  State  bank  note  issues,  among  other  causes, 
led  in  1814  to  the  suspension  of  specie  payments  hy  all  the  State  banks 
in  the  country  except  those  in  New  Kngland.  Wildcat  banks  and  un- 
controlled note  issuance  played  a  laiw  pari  in  bringing  about  the 
Danic  of  1837  and  the  panic  of  1857.  The  rapid  increase  in  the  num- 
ber of  small  weak  banks,  to  such  a  large  number  that  the  Comptroller 
could  not  effectively  supervise  them  or  control  any  but  the  woi'st 
abuses,  was  otie  of  the  factors  which  led  to  the  panic  of  1007. 

The  banking  collapse  in  the  early  IdSO's  ^ain  was  in  large  part  the 
result  of  inaumcient  r^:ulation  and  control  of  banks,  in  effect  the 
result  of  too  much  competition. 

*  *  *  the  reform  legislation  of  1913,  while  removing  many 
of  the  defects  of  the  banking  system  as  a  system,  aid  very 
littleto  stretigtken  the  individuaf  commercial  bonk.  *  *  *  The 
country  continued  to  be  served  or  disserved  by  thousands  of 
small,  weak,  independent  banks  having  inadequate  capital, 
incapable  executives,  and  poor  outside  connections. 

*  *  *  the  banking  collapse  did  not  begin  in  1931 ,  but  was 
really  under  way  throughout  the  period  of  the  1920's.     Dur- 
ing that  decade  •  •  *  thousands  of  banks  failed,  but  the 
appalling  weakness  of  the  banking  structure  wa.s  not  im- 
mediately realized,  because  most  of  the  failures  occurred  in 
isolated  agricultural  communitiea.* 
The  following  tables  of  bank  suspensions  from  1921   to  1936,  and 
from  1946  to  1958,  show  the  weakness  of  the  banking  system  of  the 
1S20'8  and  the  comparative  strength  of  the  system  now. 
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The  decline  in  the  total  number  of  banke  from  approximately 
31,000  in  1921  to  the  present  level  of  just  over  14,000  must  be  viewed 
in  the  li^t  of  the  contrast  between  suspensioiis  in  Uie  1920'e  and 
early  1930's,  and  recent  suspensions. 

It  was  in  the  light  of  this  background  that  section  6  of  the  Federal 
Deposit  Insurance  Act  was  written,  requiring  consideration  of  the 
following  factors  before  granting  insurance  to  a  bank:  tiie  financial 
history  and  condition  of  the  bank,  the  adequacy  of  its  capital  structure, 
its  future  earnings  prospects,  the  general  cnaracter  of  its  management, 
the  convenience  and  needs  of  the  communities  to  be  served  by  the 
bank,  and  whether  or  not  its  corporate  powers  are  consistent  with 
the  purposes  of  the  act. 

The  basis  for  handling  banking  throu^  banking  lawa,  speually 
framed  to  fit  the  particular  needs  of  the  field,  instead  of  relying  on 
unrestricted  competition  and  the  antitrust  laws,  is  set  forth  in  "Bank- 
ing Under  the  Antitrust  Laws,"  by  A.  A.  Berle  (49  Columbia  L«w 
Review  (1949)  5S9,  at  p.  592): 

Operations  in  deposit  banking  not  only  affect  the  commemal 
field,  but  also  determine  in  great  measure  the  supply  of  credit, 
the  volume  of  money,  the  value  of  the  dollar,  and  even, 
perhaps,  the  stability  of  the  currency  system.  Within  this 
area  considerations  differing  from  and  far  more  powerful 
than  mere  preservation  of  competition  may  be  operating 
imder  direct  sanction  of  law.  It  is  the  theory,  in  ordinarv 
commercial  fields,  that  competition  is  the  desirable  check 
OD  price  levels — the  process  by  which  the  efficient  are  re- 
warded by  survival,  and  the  inefficient  eliminated  by  fulure. 
The  price  of  business  failures  is  not  regarded  as  too  high  for 
the  community  to  pay  in  view  of  advantages  to  consumers, 
stimulus  toward  greater  efficiency,  and  freedom  of  enterprise. 
But  it  is  doubtfur(to  say  the  least)  whether  any  such  assump- 
tion  is  indulged  in  with  respect  to  deposit  banks;  certainly 
the  theor>'  is  not  there  accepted  to  the  full  extent  of  its  l(^c. 
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A  bank  failure  is  a  community  (Usaster,  however,  wherever, 
and  whenever  it  occurs.  While  competition  may  he  desirable 
up  to  a  point  in  depont  banking,  there  is  a  clear  bottom  limit 
to  ita  desirability.  So  long  as  90  percent  of  the  monetaiy 
needs  of  the  country  are  supplied  through  bank  credit, 
deposits,  and  checks,  imder  a  sjjrstem  which  contemplates 
many  thousands  of  banks  and  abo  a  uniform,  smooth,  free 
flow  of  bank  checks,  a  high  degree  of  cooperation  among 
banks  is  essential.  So  long  as  certain  kinds  of  banking 
paper  are  accepted  as  a  basis  for  currency  through  the 
operations  of  the  Federal  Reserve  rediscount,  a  high  factor 
01  uniformity  is  needed.  The  economic  and  sociaJ  premises 
of  the  Sherman  Act  in  respect  of  other  businesses  are  not 
fully  accepted  by  the  Congrees,  the  States,  or  the  public  as 
the  only  considerations  applicable  to  deposit  banking. 

A  BALANCKD  JUnOlfENT  BSQCIBED 

In  eonffldering  what  standards  to  provide  for  the  reviewing  bank- 
ing agenaes,  the  committee  had  before  it  the  banking  factors  set 
forth  m  section  6  of  the  Federal  Deposit  Insm-ance  Act,  the  differ- 
ing antitniat  standards  of  the  Sherman  Act  and  the  Clayton  Act, 
and  also  special  provisions  for  r^ulated  public  utilities  exempted 
from  the  antitrust  laws,  such  as  these  covered  by  the  Interstate 
Commerce  Act. 

The  committee  concluded  that  reference  to  the  banking  factors  in 
section  6  of  the  Federal  Deposit  Insurance  Act,  while  essential,  would 
not  ^one  suffice,  because  the  section  6  standards  do  not  give  sufficient 
w^Eht  to  the  factor  of  competition. 

The  committee  concluded,  on  the  other  hand,  that  impomng  the 
strict  rule  of  section  7  of  the  Clayton  Act,  as  amended  in  1950,  as 
interpreted  in  the  Bethlehem-Youngstovm  case,  would  give  absolute 
and  controlling  weight  to  the  lessening  of  competition,  regardless  of 
other  factors.  The  committee  did  not  consider  that  it  would  be  in 
the  public  interest  to  r^ulat>e  bank  mergers  under  standards  which 
woaui  mean  that  the  demonstrable  benefits  of  a  merger  are  irrelevant 
and  outmde  the  province  of  the  administrator,  and  which  would  make 
no  distinction  between  good  mei^ers  and  bad  mei^ers. 

A  number  of  examples  were  cited  to  the  committee  where  the  public 
interest  would  clearly  require  that  a  proposed  merger  should  be  ap- 
proved even  tiboueh  a  definite  and  substantia]  lessenmg  of  competition 
oould  be  expected: 

The  representative  of  the  American  Bankers  Association  testified 
as  foUows: 

Moreover,  there  are  certain  circumstances  in  which  bank 
mergers  may  substantially  lessen  competition  and  yet  be 
desirable  in  the  interest  of  the  pubhc  and  sound  banking, 
such  as  the  following  practical  examples: 

1.  Where  there  is  a  reasonable  probability  of  the  ultimate 
foilure  of  the  bonk  to  be  acquired. 

2.  Where  because  of  inadequate  management  the  acquireu 
bank's  future  prospects  are  unfavorable. 

3.  Where  the  acquired  bank  is  a  iat>blem  hank  with  inade- 
quate capital  or  unsound  assets  and  its  acquisition  by 

19 

Digitize,  by  Google 


268  AMEND   THE   BANK   MEBOER   ACT   OF    1980 

another  bank  would  be  the  best  practical  means  of  dealing 
with  the  problem. 

4.  Where  the  acquired  bank  baa  no  ade<iuate  provision 
for  management  succession  or  its  management  is  incompetent. 

5.  Where  the  acquired  bank  is  an  uneconomic  imit  or  is 
too  small  to  meet  the  needs  of  its  community  by  proncUng 
loans  of  sufficient  size  or  by  providing  needed  banking 
facilities. 

6.  Where  several  banks  in  a  small  town  are  compelled  by 
an  overbanked  situation  to  resort  to  unsound  competitive 
practices  which  may  eventually  have  an  adverse  effect  upon 
the  condition  of  such  banks  and  the  merger  of  the  two  or 
more  banks  would,  therefore,  be  in  the  public  interest. 

(HndiVia  S.  IIMB.  p.  7U 

Representative  Celler  testified : 

In  addition  to  the  acquisition  of  a  bank  which  otherwise 
would  he  faced  with  a  possibihty  of  failure,  there  are  other 
circumstances  in  which,  from  a  banking  standpoint,  the 
acquisition  of  a  bank  by  another  bank  may  be  in  the  public 
interest.  For  example,  where  the  acquisition  is  the  most 
practicable  means  of  dealing  with  a  problem  bank  having 
inadcQuatc  capital  or  unsound  assets  or  where  the  acquired 
bank  nas  not  adequate  provision  for  management  succes- 
sion. Also,  where  several  banks  i:\  a  small  town  are  com- 
pelled by  an  overbanked  situation  to  resort  to  unsound 
competitive  practices  which  may  eventually  have  an  adverse 
effect  upon  the  condition  of  the  banks,  the  merger  of  two  ot 
more  of  the  banks  may  well  be  in  the  public  interest  The 
same  principle  applies  where  there  are  not  adequate  banking 
facilities.  These  various  situations  are  illustrative  of  the 
circumstances  where  the  consummation  of  the  transaction 
would  not  be  contrary  to  the  public  interest  •••.•** 

(BMrlnii  on  8.  lOU,  pp.  n-«J 

The  committee  agreed  that  in  the  situations  described  by  the 
witnesses,  and  in  similar  situations,  approval  of  the  merger  would  be 
in  the  public  interest,  even  though  this  would  result  in  a  substantial 
lessening  of  competition.  In  cases  such  as  these  the  benefits  would 
be  demonstrable,  the  merger  would  be  a  "good  mei^er,"  and  ap[m)val 
should  be  grantfKl  in  spite  of  the  lessening  of  competition. 

Since  there  was  widespread  ^jeement  that  some  mergers  were  in 
the  public  interest  and  should  be  approved,  even  though  they  might 
result  in  a  substantial  lessening  of  competition,  the  committee  con- 
cluded that  the  strict  rule  of  the  1950  amendment  of  sectJon  7  of  the 
Clayton  Act  was  inappropriate  to  tlie  field  of  banking. 

To  adopt  this  rule  for  bonk  mergers  mi^t  result  in  the  disapproval 
of  bank  mergers  which  all  would  agree  were  in  the  public  intwest;  it 
might,  on  the  other  hand,  as  the  result  of  the  legislative  history  of  the 
new  provisions  for  banking,  bring  about  a  relaxed  and  modified 
interpretation  of  section  7,  which  would  be  inappropriate  in  the  case 
of  onlinary  unr^ulated  industrial  and  commercial  concona  where 
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unrestricted  compeUtioD  is  io  the  public  interest.  Either  of  these 
reeulta  would  be  undesirable.  The  committee,  therefore,  coaduded 
that  it  was  preferable  to  handle  bank  mergers  under  rules  specially 
designed  for  the  banking  industry. 

The  committee  concluded  that  the  balanced  approach  set  forth  in 
S.  1062  was  the  most  appropriate  for  the  banking  industry.  The 
committee  noted  the  close  resemblance  to  the  test  provided  in  section 
5  of  the  Interstate  Commerce  Act,  and  further  noted  that  that  section 
provides  an  exemption  from  the  Sherman  Act  as  well  as  the  Clayton 
Act,  a  provision  not  contained  in  S.  1062. 

S.  1062  provides  for  full  consideration  of  the  public  interest  in  the 
soundness  and  good  management  of  the  bankmg  system,  through 
recognition  of  the  several  banking  factors  of  section  6  of  the  Federal 
Z>ep08it  Insurance  Act,  and  equally  full  consideration  of  the  public 
interest  in  promoting  competition  and  preventing  monopoly.     S.  1062 

gives  no  one  of  these  factors  controlling  weight,  but  requires  that  all 
e  considered,  that  all  be  duly  weighed,  and  thai,  a  balanced  judgment 
fee  reached  by  the  banking  agency  on  the  basis  of  all  these  factors. 

EXPLANATION    OP   8.    I06Z 

S.  1062  would  apply  to  all  bank  mereere  involving  a  bank  insured 
l>y  FDIC — national  banks,  State  member  l>anks,  and  insured  non- 
snember  banks.  This  woidd  cover  the  vast  majority  of  American 
1>anfcs. 
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The  committee  is  convinced  that  there  is  ne<Kl  for  imiform  refla- 
tion of  bank  mereers,  consolidations,  and  other  asset-acquisition 
taimsactions  involving  banks  insured  bv  the  Federal  Deposit  Insur- 
ance Coitroration.  The  proposed  legislation  would  achieve  this  by 
plaong  the  administration  of  this  law  in  the  hands  of  the  Federal 
nanking  supervisory  agencies.  This  bill  follows  the  traditional  struc- 
ture of  statutes  enacted  by  the  Congress  in  the  regulation  of  other 
aspects  of  the  banking  industry. 
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The  bill  amnnds  aectkm  18(c)  ot  the  Federal  D^ont  1 

Act  by  deleting  the  present  authority,  iriiidi  requires  the  advanet 
approval  of  the  tlu«e  Federal  superneory  agenoM  onlfy  in  thiat 
mergers,  consolidations,  and  assumpticm  transactions  where  than  h 
a  dmiiiiatton  of  capital,  and  by  substituting  a  ner  set  ot  standaidi. 
ETeiy  insured  bank  would  be  raqnired  to  recetre  advanoe  mppami 
before  it  could  acquire  the  assets  of  another  bank  by  merger,  oon- 
■olidation,  or  abso^tion  throu^  the  purchase  of  aasets'  and  the  ooo- 
current  assumption  of  deposit  liabiutiea.  The  advanea  ^ipnml 
feature  is  impOTtant  in  haltmg  bank  acquintions  bef<Rv  th^r  w  eoB*  j 
summated  and  in  preserving  the  depositors'  confidence  in  an  institu- 
tion which  might  otherwise  be  destroyed  by  an  attempt  to  unscnunhk 
asaets  after  an  acquisition  has  been  completed. 

The  authority  to  grant  consent  to  Dank  acquiaitjons  would  fae 
divided  along  traditional  lines  between  the  three  Federal  baolmg 
agencies.  Thus,  prior  written  consent  would  be  required  from  tliB 
C3omptrolIer  of  the  Currency  if  the  acquiring,  assuming,  or  reaultinK 
bank  is  to  be  a  National  bank  or  a  District  rank;  the  Federal  Beserve 
Board  if  the  scquirinK,  assuming,  or  resulting  buik  is  to  be  a  State 
member  bank  of  the  Federal  Reserve  System;  or  the  Federal  Dq)oait 
Insurance  Corporation  iif  the  acquiring,  assuming,  or  resulting  bank  ia 
a  State  bank  that  is  not  a  member  of  the  Federu  Reserve  Syatam  but 
is  insured  by  the  FDIC.  Consequently,  the  respotudbility  for  canr- 
ing  out  the  statute  would  be  vested  in  the  Comptroller  for  the  4,67$ 
National  banks,  in  the  Board  for  the  1,730  State  member  banka,  and 
in  the  FDIC  for  the  7,057  nonmember  insured  State  banks. 
Standarda  to  be  applied 

In  passing  on  apjdications  for  mepgers,  the  agency  is  to  take  inta 
oonBideration  both  the  banking  factors  and  the  competitive  factoit 
which  may  be  involved  in  the  meiger.  No  one  of  the  banking  facton 
alone  will  be  of  controlling  weight,  and  no  one  of  the  competitive 
factors  alone  will  be  of  controlling  weight.  All  must  be  conmdered 
and  weighed  together  by  the  banking  agency  involved  before  it  can 
reach  its  decision  on  the  application. 

The  bill  would  require  that  these  three  Federal  agencies  conrndv 
the  banking  factors  enumerated  in  section  6  of  the  Federal  Depont 
Insurance  Act.  These  are  the  usual  banking  factors  which  these 
three  reeulatory  agendee  are  accustomed  to  review  and  consider. 
They  indude  the  financial  history  and  condition  of  the  bank,  the 
adequacy  of  its  capital  structure,  its  future  earnings  prospecta,  tha 
genual  character  of  its  management,  the  convenience  and  needs  of 
the  community  to  be  served  oy  the  bank,  and  whether  or  not  ita 
corporate  powers  are  consistent  with  tiie  purposes  of  the  act.  Thia 
requirement  will  insure  that  due  weight  is  given  to  the  banking  aspecta 
of  each  asset  acquisition. 

The  three  Federal  banking  agenciee  would  also  be  required  to 
consider  whether  the  effect  of  the  moposed  merger  "may  be  to  lesaen 
competition  unduly  or  to  tend  unduly  to  create  a  monopoly."  These 
factors  must  be  weighed  along  with  the  various  banking  lacUna  also 
mvolred  in  the  particular  merger. 

The  word  "unduly"  is  used  in  the  bill  to  make  clear  the  intention 
that  the  effect  of  any  lessemog  of  competition  or  tendency  to  monoptdy 
which  may  be  found  by  the  agency  should  not  be  used  as  a  controlling 
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flr  detaiiuiutiT«  factor  in  aod  of  itaelf .  The  word  "unduly"  is  used  to 
■how  that  any  lessening  of  competition  or  tendency  to  monopoly 
which  may  be  found  by  the  agency — whether  "appreciable,"  "per- 
osptible,"  "slight,"  "substantial,"  "serious,"  or  "great" — ^must  be 
w^^ied  and  considered  by  the  banking  agency  as  just  one  of  the 

1  *._4, v:-i.  _:ii  __   .-  , :._  tSan"^   --j— ^-.     —   -l  _ 


1  factors  which  will  go  to  form  its  balanced  judgment,  on  the 
bans  of  all  of  the  factors  involved. 

The  det^ion  in  most  cases  can  be  expected  to  be  clear.  In  many 
wen  the  proposed  me^er  will  not  reduce  competition  at  all  and  there 
win  be  Boond  and  convincing  banking  reasons  for  authorizing  the 
me^er.  In  other  cases  the  proposed  merger  will  clearly  increase  and 
strengthen  crani>etition,  ana  there  will  be  no  banking  factors  which 
mig^t  lead  to  rejection  of  the  merger.  In  still  other  cases,  there  will 
be  seriooB  danger  of  very  considerable  reduction  in  competition,  and 
fnr  or  no  sound  banking  reasons  to  approve  the  merger.  In  any  of 
tbne  cases,  there  need  be  Uttle  hesitation  in  approving  or  denying 
the  application. 

The  committee  reccwnizea  that  in  a  relstively  small  number  of 
eases  the  balancing  of  the  various  factors  will  be  difficult — some 
banking  factors  may  be  favorable,  some  may  be  unfavorable;  some 
oonpetitiTe  factors  may  be  favorable,  others  unfavorable. 

In  such  cases,  the  decision  will  not  be  simple.  Full  consideraUon 
win  have  to  be  given  to  the  basic  purposes  of  the  statute:  to  promote 
iMund  bankiiu:  system,  in  the  interest  of  the  Government,  borrowers, 
dapositors,  ana  the  public;  and  to  promote  competition  as  an  indis- 
psnsable  element  in  a  sound  banking  system. 
Oanwltation  vfUh  (4her  barUnn^  offendes 

S.  1062  requires,  in  the  interest  of  uniform  standards,  that  the 
Federal  banking  agency  having  jurisdiction  over  the  merger  in  quee- 
tbn  obtain  the  views  of  the  two  other  banking  ^encies  in  every  case, 
u  to  whether  the  effect  of  the  proposed  merger  may  be  to  lessen  com- 
petition unduly  or  to  tend  unduly  to  create  a  monopoly. 

The  committee  considers  this  provision  essential  to  the  maintenance 
of  the  dual  system  of  banking.  The  Comptroller  of  the  Currency,  the- 
Federal  Reeerve  Board,  and  the  Federal  Deposit  Insurance  Corpora- 
tion must  review  applications  with  the  same  attitude,  and  must  give 
the  same  wei^t  to  the  various  banking  and  competitive  factors.  The 
Comptroller  must  not  be  more  lenient  in  approving  mergers,  so  as 
to  attract  mereing  State  banks  into  the  national  banking  system. 
The  Board  ana  the  FDIC  likewise  must  not  be  more  lenient  in  ap- 
proving mergers,  so  as  to  tempt  national  banks  to  leave  the  national 
iMnk  system.  The  State  banking  system  and  the  National  banking 
■ysttfu  must  develop  and  compete  with  each  other  on  their  own 
merits,  without  pressure  in  either  direction  from  the  administration 
of  S.  1002. 
Beporttjrom  the  Attorney  Oeneral 

The  committee  amendment  requiring  reports  from  the  Attorney 
QenersI  <m  the  competitive  factors  involved  in  the  merger  in  all  but 
eertein  emeEgency  cases  is  considered  an  important  part  of  the  statute. 
This  provision  is  a  significant  change  from  the  optional  consultation 
pcDvioed  in  earlier  bms. 

This  provimon  was  inserted  because  of  the  Attorney  General's  statu- 
torj  reqtonsibility  tar  the  overall  enforcement  of  t£e  antitrust  laws. 
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The  experience  of  the  Department  of  Justice  in  the  6eld  of  antitna 
law  has  been  accumulated  over  almost  75  years  of  investigation  an 
litigation.  While  much  of  this  information  and  experience  lies  out 
side  of  the  specialized  field  of  banking,  some  of  it  may  nerertheleae  h 
of  value  to  the  banking  agencies. 

The  Attorney  General  is  required  to  give  a  report  on  the  competitiv 
factors  involved  in  the  proposed  merger.  Under  S.  1062  the  con 
petitive  factors  involved  in  tne  merger  are  only  one  element  of  seven 
to  be  considered  in  passing  on  the  application.  The  opnunittee  waol 
to  make  crystal  clear  its  intention  that  the  various  banking  factoi 
in  any  particular  case  may  be  held  to  outweigh  the  competitive  fx 
tors,  and  that  the  competitive  factors,  however  favorable  or  unfavoi 
able,  are  not,  in  and  of  themselves,  controUing  on  the  decision.  Anc 
of  course,  the  banking  agencies  are  not  bound  in  their  consideratio 
of  the  competitive  factors  by  the  report  of  the  Attorney  Geaera 
They  will  liave  much  infoimation  in  their  own  files,  and  they  ma 
obtain  information  or  advice  on  the  competitive  factors  from  othi 
sources.  The  committee  amendment  is  only  intended  to  make  sui 
that  the  banking  agencies  get  a  report  on  the  competitive  factoi 
from  the  Attorney  General  in  each  case. 

The  Attorney  General  is  allowed  30  days  to  prepare  his  report  o 
the  competitive  factors.  This  time  limitation  has  been  impose 
because  of  the  need  to  act  promptly  on  the  application.  Provisio 
is  made  for  emergency  cases,  in  which  the  banking  agency  may  ca 
for  a  report  within  10  days. 

In  addition,  a  provision  is  included  for  those  exceptional  cases  whet 
immediate  action  is  required  in  order  to  prevent  the  probable  failui 
of  one  of  the  merging  bunks.  This  situation  occurs  seldom,  but  whe 
it  does,  immediate  action  is  indispensable.  It  is  considered  that  th: 
situation  is  clearly  within  the  general  rule  of  the  Inteniational  ^t 
case,  and  therefore  the  Attorney  General  would  in  no  case  have  an 
basis  for  an  unfavorable  report  on  the  competitive  factors. 
State  bank  supervisors 

In  the  case  of  every  merger  where  the  absorbing  or  resulting  bani 
will  be  a  State  bank,  a^iproval  by  the  appropriate  State  superviso 
or  other  banking  authority  will  have  to  ne  ootaioed,  in  accordanc 
with  the  applicable  State  law,  before  the  Federal  Reserve  Board  o 
the  FDIC  will  have  an  opportunity  to  review  an  application  iinde 
this  bill. 

If  the  State  supervisor  refuses  his  approval  of  the  merger,  no  appliet 
tion  to  the  Federal  Reserve  Board  or  to  the  FDIC  would  even  b 
considered.  There  is,  therefore,  no  possibility  that  the  Board  or  tb 
FDIC  would  approve  a  merger  which  the  appropriate  State  autfaoritie 
had  finallv  rejected. 

The  only  possibility  of  conflict  is  that  the  Board  or  the  FDK 
might  deny  an  application  for  a  meiger  which  the  State  superviso 
had  approved.  Tnis  kind  of  conflict  is  not  new  under  tne  dui 
system  of  banking,  however  regrettable  any  specific  instance  may  be 
Under  the  Board's  or  the  FDIC's  standards,  the  Board  may  alwa; 
deny  membership,  and  the  FDIC  may  always  deny  insurance,  to  i 
State  bank  chartered  by  the  appropriate  State  authority,  The  banl 
may  still  pioceed  to  operate  as  a  State-chartered  bank,  withou 
membership  or  nithout  FDIC  insurance,  so  long  as  the  State  super 
visor  authorizes  it  to  do  so. 
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CHANGES  IN  EXISTING  LAW 

In  compliance  with  eubsection  (4)  of  nile  XXIX  of  the  Standii^^to 
Rules  of  the  Senate,  changes  in  existing  law  made  by  tJie  bill,  ^^^ 
reported,  are  shown  as  follows  (existing  law  proposed  to  be  omittea  -Ja 
enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  azistiT~X|^ 
law  in  which  no  change  is  proposed  is  shown  in  roman) ; 

Sbction  18(c)  of  the  Federal  Deposit  Insdrancb  Act  j 

Sbc.   is.   (c)  Without  prior  written  consent  by  the  Corporation,      h 
no  insured  bulk  shall  (1)  merge  or  consolidate  with  any  noninatired      ¥ 
bank  or  institution  or  convert  into  a  noninsured  bank  or  institutioD       r 
or  (2)  assume  liability  to  pay  any  deposits  made  in,  or  similar  liabili-       v 
ties  of,  any  noninsured  bank  or  institution  or  (3)  transfer  aasete  b>        < 
any  noninsured  bank  or  institution  in  consideration  of  the  assumption 
of  liabilities  for  anv  portion  of  the  deposits  made  in  such  insured 
bank.     No  insured  bank  shall  convert  into  an  insured  State  bank  if 
its  capital  stock,  or  its  surplus  will  be  less  than  the  capital  stock  or 
surplus,  respectively,  of  the  converting  bank  at  the  time  of  the  ahare- 
holders'  meeting  approving  such  conversion,  without  prior  written 
consent  by  the  Comptroller  of  the  Currency  if  the  resulting  bank  is 
to  be  a  District  bank,  or  by  the  Board  of  Governors  of  the  FedenU 
Reserve  System  if  the  resulting  bank  is  to  be  a  State  member  bank 
(except  a  District  bank),  or  by  the  Corporation  if  the  resulting  bank  is 
to  be  a  State  nonmember  insured  bank  (except  a  District  bank). 

SNo  insured  bank  sliall  (i)  merge  or  consolidate  with  an  insupxl 
tate  bank  under  the  cliarter  of  a  State  bank  or  (ii)  assume  liability 
to  pay  any  deposits  made  in  another  insured  bank,  if  the  capitvl 
stock  or  surplus  of  the  resulting  or  assuming  bank  will  be  lees  than 
the  aggr^;ate  capital  stock  or  i^gregate  surplus,  respoctivdy,  of  all 
the  mereing  or  consolidating  banks  or  of  all  the  parties  to  the  assump- 
tion of  liabilities,  at  the  tune  of  the  shareholders'  meetings  which 
authorized  the  merger  or  consolidation  or  at  the  time  of  the  assumption 
of  liabilities,  unless  the  Comptroller  of  the  Currency  shall  give  prior 
written  consent  if  the  assuming  bank  is  to  be  a  national  bank  or  the 
asaumine  or  resulting  bank  is  to  be  a  District  bank;  or  unless  the 
Board  of  Governors  of  the  Federal  Reserve  System  .gives  prior  written 
consent  if  the  assuming  or  resulting  bank  is  to  he  a  State  member 
bank  (except  a  District  bank) ;  or  unless  the  Corporation  gives  prior 
written  consent  if  the  assuming  or  resulting  hank  is  to  a  nonmember 
insured  bank  (except  a  District  hiink).l  No  ijutured  bank  shall  merge 
or  eonsolidaU  v^iih  any  other  inaured  bank  or,  either  directly  or-  indireeUy, 
acquire  the  attset^  of,  or  assume  liability  to  pay  any  deposits  made  in, 
anv  other  insured  bank  without  the  prior  written,  ctmsent  (i)  of  the  Comp — 
tro'ier  of  the  Currency  if  the  acquiring,  assuming,  or  re.tuitinn  bani  is  U^ 
be  a  na'i'mal  bank  or  a  District  bank,  or  (ii)  of  the  Board  of  Governors  ".^^' 
the  FedfTfd  Reserve  System  if  the  acquiring,  assuming,  or  resuUing  Aantr- 
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UtoheaStaUmtmberbank  (txuptaDiitritthanJc),  or  (in)  of  the  Corpo- 
ration tf  tk€  aemtiring,  aammmg,  or  rerafttnjj  bonk  is  to  be  a  nonmemter 
vtrnmabonk  (eeoept  a  Dittrietoank).  In  onmHng  or  witiiholding  eon- 
lent  under  tkia  mtbeeetion,  the  CompbvBer,  the  Board  or  the  Corporation, 
n  Ae  erne  may  be,  shatt  consider  thejaetore  enumerated  in  eeetioa  6  of 
tkia  Act.  In  me  ease  of  a  merger,  eonsolidatian,  aequisUion  ofaseetaor 
wmmvUon  of  tiabSHtea,  the  apprwriate  agency  ahail  al»o  take  into 
tonndiration  whdher  the  effect  thereof  may  be  to  lessen  compeOHon  undvly 
tr  to  tend  vndnly  to  create  a  monopoty,  and,  in  the  intensts  of  vmform 
tiandardt,  it  shall  not  take  action  as  to  any  such  transaction  without  first 
tekmg  the  views  of  each  of  the  other  two  banking  agencies  referred  to 
herein  vfiUi  respect  to  such  guestion.  In  the  case  m  a  merger,  consolida- 
tion, 'acquisition  of  assets,  or  assumption  of  liabuities,  the  appropriate 
agency  moB  revMtA  a  report  from  the  Attorney  General  on  the  com^itiee 
Jaetors  ineUoedin  the  merper.  7%e  Attorney  General  shaU  famish  such 
report  to  we&  a^eney  withtn  thirty  calendar  days  of  the  request:  Provided, 
homeeer.  That  tn  ease  the  agency  finds  an  emeracncy  exists  the  agency  may 
'  lise  Ac  Attorney  General  thaeof  and  may  thereupon  shorten  the  period 


Jar  One  Attorney  General  to  report' to  ten  calendar  days:  And  provided 
_fwfAer,_  That  where  the  agency  finds  that  an  emergency  mqkes  necessary 
immediate  action  in  order  to  prevent  the  probable  faUvre  of  one  of  the 
merging  banks,  the  appropriate  agency  may  act  without  obtaining  «tieA 
report  from  the  Attorney  GenertU.  No  insured  State  aonmember  bank 
(except  a  District  bank)  shall,  without  the  prior  consent  of  the  Corpo- 
rtlMHi.  reduce  the  amount  or  retire  any  part  of  its  common  or  preferred 
cental  stock,  or  retire  any  part  of  its  capital  notes  or  debentures. 
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1  23,  1Q60. — Committed  to  the  Committee  of  the  Whole  Houm  on  the 
State  of  the  Union  ftnd  ordered  to  be  printed 


Spsnce,  tiom  the  Committee  on  Banking  and  Currency,  sub- 
mitted the  following 

REPORT 

[To  aoeompany  S.  1062] 

.e  Committee  on  Banking  and  Currency,  to  whom  was  referred 
3ill  (S.  1062)  to  amend  the  Federal  Deposit  Insurance  Act  to 
ide  sai^ufutlB  against  mergers  and  consohdations  of  banks  whidi 
t  lessen  competition  unduly  or  tend  unduly  to  create  a  monopoly 
e  field  of  banking,  havij^  considered  the  same,  report  favorably 
lOD  with  an  amendment  and  recommend  that  the  bill  as  amended 

188. 

le  amendment  is  as  follows: 

rike  out  all  after  the  enacting  clause  and  insert  in  lieu  thereof  the 

ffing: 

tuboectlon  (c)  of  section  18  of  the  Federal  DepoMt  Ineurance  Act  ia  Amended 

■iking  out  the  third  sent^Dce  and  inserting  in  lieu  thereof  the  following:  "No 

id  bank  shall  merge  or  consolidate  with  any  other  insured  bank  or,  either 

It  or  indirectly,  acquire  the  aasets  of,  or  asaume  liability  to  pay  any  depOBita 

in,  any  other  insured  bank  without  the  prior  written  consent  (i)  of  the 
■troller  of  the  Currency  if  the  acquiring,  sasuming,  or  resulting  bank  is  to 
aat'onal  bank  or  a  District  bank,  or  (ii)  of  the  Board  of  Governors  erf  the 
al  Reserve  System  if  the  acquiring,  assuming,  or  resulting  bank  is  to  be  a 

member  bank  (except  a  District  bank),  or  (ill)  of  the  Corporation  if  the 
ring,  assuming,  or  resulting  bank  is  to  be  a  nonmember  insured  bank  (except 
trict  bank).  Notice  of  any  proposed  merger,  consolidation,  acquisition  of 
,  or  asBumption  of  liabilities,  in  a  form  approved  by  the  Comptroller,  the 
i,  or  the  Corporation,  as  the  case  may  be,  snail  (except  in  a  ease  where  the 
hing  of  reports  under  the  seventh  sentence  of  this  subsection  is  not  required) 
billed,  at  appropriate  intervala  during  a  period  (prior  to  the  approval  or 
^roval  of  the  transaction)  at  least  as  long  as  the  period  allowed  under  eueh 
)ce  for  furnishing  such  reports,  in  a  newspaper  of  general  oirculatlon  in  the 
lunity  or  communities  where  the  main  omces  of  the  banks  involved  are 
■d  (or,  if  there  is  no  such  newspaper  in  any  such  community,  then  in  the 
)M>er  of  general  circulation  published  nearest  thereto).  In  granting  or 
ofding  consent  under  this  subsection,  the  Comptroller^  the  Board,  or  the 
>ration,  as  the  case  may;  be,  shall  consider  the  financial  history  and  eonditlon 
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of  each  of  the  btmks  involved,  the  adequacy  of  tta  capital  stnieUm,  Its  future 
eaminga  proapects,  the  general  character  of  its  management,  the  oonvenionoe  and 
needs  of  the  community  to  be  served,  and  whether  or  not  Ita  oorporate  powera 
are  coDsistent  with  the  purposes  of  this  Act.  In  the  case  of  a  merger,  oonaoUd*- 
tioD,  acquisition  of  assets,  or  assumption  of  liabilities,  the  appropriate  agen^ 
shall  also  take  into  consideration  the  effect  of  the  tranBaction  on  oompetitioo 
(including  any  tendency  toward  monopoly),  and  shall  not  approve  the  trana- 
octioD  unless,  after  considering  all  of  such  factors,  it  finda  the  transaction  to  be 
in  the  public  interest.  In  the  interests  of  uniform  standards,  before  acting  on  a 
merger,  consolidation,  acquisition  of  aaaets,  or  assumption  of  liabilities  under 
this  subsection,  the  agency  (unless  it  finds  that  it  must  act  immediately  in  oidar 
to  prevent  the  probable  failure  of  one  of  the  banks  involved)  shall  requeat  a  report 
on  the  oompetitive  factors  involved  from  the  Attorney  General  uid  the  otbar 
two  baikking  agencies  referred  to  in  this  subsection  (which  report  shall  be  f  umislied 
within  thirty  calendar  days  of  the  date  on  which  it  is  requested,  or  within  ten 
calendar  days  of  such  date  if  the  requesting  agency  adviaea  the  Attorney  Gemral 
and  the  other  two  banking  agencies  that  an  emergenoy  exists  requiring  expeditions 
action) .  The  Comptroller,  the  Board,  and  the  Corporation  shall  each  include  in 
its  annual  report  to  the  (Congress  a  description  of  eatdi  merger,  ooiMoUdat)oD| 
acquisition  or  assets,  or  assumption  of  liabilities  approved  by  it  during  the  paioi 
covered  by  the  report,  along  with  the  following  information:  the  name  ftnd  total 
resources  of  each  bank  Involved;  whether  a  report  has  been  submitted  by  the 
Attorney  General  hereunder,  and,  if  so,  a  summary  by  the  Attomev  General  of 
the  aubfltance  of  such  report;  and  a  statement  by  the  Comptroller,  the  Board,  or 
the  Corporation,  as  the  cose  may  be,  of  the  basis  for  its  approval. 

Amend  the  title  so  as  to  read:  "An  Act  to  amend  the  Federal  Deposit  Insurance 
Act  to  require  Federal  approval  for  mergers  and  consolidations  of  insured  banks." 

WHAT   THE    BILL    WOULD    DO 

The  bill  as  reported  by  your  coQuuittee  piohibite  mergers'  of 
federally  insured  banks  without  the  approval  of  the  appropriate 
Federal  bank  superrisoiy  agency.  If  the  merger  is  to  result  *  in  a 
national  bank  or  a  District  of  Columbia  bank,  approral  must  ba 
obtained  frotai  the  Comptroller  of  the  Currency;  if  it  is  to  result  in  a 
State  bank  that  is  a  member  of  the  Federal  Keserve  System,  approval 
must  be  obtained  from  the  Federal  Reserre  Board;  if  it  is  to  result 
in  an  insured  nonmember  State  bank  approval  must  be  obtained 
from  the  Federal  Deposit  Insurance  Coi^oration.  In  acting  on  a 
merger  application,  the  agency  having  jurisdiction  over  the  trans- 
action will  consider  the  followmg  factors:  The  financial  history  and 
condition  of  each  of  the  banks  involved,  the  adequacy  of  its  capital 
structure,  its  future  earnings  prospects,  the  general  ^aracter  of  its 
management,  the  convenience  and  needs  of  the  otMumunity  to 
be  served,  wrietber  the  bank's  corporate  powers  are  consistent  with 
the  puriKiees  of  the  Federal  Deposit  Insurance  Act,  andthee£Fectof  the 
transaction  on  compeUtion  (includiog  any  tendency  toward  mcHiopoly). 
Approval  will  not  be  given  unless,  after  considermg  all  such  factors, 
the  agency  finds  the  transaction  to  be  in  the  public  interest.  Enept 
where  immediate  action  is  needed  to  save  a  failing  bank,  the  agency 
having  jurisdiction  over  the  transaction  will  request  a  report  on  the 
competitive  factors  involved  from  the  other  two  banking  agencies 
and  from  the  Attorney  General. 
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THE  COmUTTBB  AMBITOlIIiNT 

Your  committee  has  agreed  upou  on  amendment  to  the  bill,  atrik- 
ing  out  ^  after  the  enactmg  clause  and  inserting  substitute  provisions 
worked  out  by  Subcommittee  No.  2  of  this  committee,  under  the  able 
chainnanHhip  of  Hon.  Paul  Brown.  The  principal  effect  of  the  sub- 
stitute amendment  relates  to  the  standard  used  m  acting  on  mergers. 
Both  liie  Senate  bill  and  the  committee  substitute  requu-e  the  appro- 
priate banking  agency  to  consider  the  six  banking  factors  listed  first 
m  Uie  preceding  paragraph.  The  Senate  bill  added  a  seventh  factor 
to  be  consklered:  whether  the  transaction  would  "unduly  lessen  com- 
petition or  tend  undiUy  to  create  a  monopoly."  The  committee  sub- 
stitute requires  consideration  of  the  six  banking  factors  plus  "the  effect 
of  the  transaction  on  competition  (including  any  tendency  toward 
monopoly)";  it  also  bars  approval  unless,  after  weighing  all  these 
factors,  Uie  agency  finds  the  transaction  to  be  in  the  public  interest. 

The  conumttee  substitute  also  makes  certain  -  changes  in  the  pro- 
cedures for  obtaining  reports  from  the  other  banking  agencies  and  the 
Attorney  General,  and  for  reporting  actions  on  bank  meigers  to  Ck>n- 
grees.  These  changes  are  explains  more  fully  in  the  discussion  of 
the  reporting  provisions  of  the  hill  (beginning  p.  12). 

The  committee  substitute  also  provides  for  notice  of  proposed  mer- 
gers to  be  publif^ed  in  newspapers.  This  provision  is  explained  on 
page  14. 

MEED  FOR  lUPROVED  CONTROLS  OVER  BANK  MERGERS 

Vigorous  competition  between  strong,  aggressive,  and  sound  banks 
is  hi^y  desirable.  Competition  in  banking  takes  many  forms— com- 
petition for  deposits  by  individuals  and  corporations  and  by  personal 
and  business  depositors;  competition  for  individual,  business,  and 
governmental  loans;  competition  for  services  of  various  sorts.     Com- 

SeUtJon  for  deposits  increases  the  amounts  available  for  loans  for  the 
evelopment  and  growth  of  the  Nation's  industry  and  commerce. 
Competition  for  loans  gives  the  borrowers  better  terms  and  better 
service  and  furthers  the  development  of  industry  and  commerce. 
Vigorous  competition  in  banking  stimulates  competition  in  the  entire 
economy,  in  mdustry,  commerce,  and  trade.  There  is  no  question 
that  competition  is  cfesirable  in  banking,  and  that  competitive  factors 
diould  be  considered  in  all  aspects  of  the  supervision  and  regulation 
of  banks. 

The  number  of  commercial  banks  in  the  United  States  has  been 
slowly  but  steadily  declining  in  the  past  10  years.  On  January  1, 
1950,  there  were  14,174  commercial  banks  in  the  country,  but  on 
December  31,  1959,  the  number  had  dropped  to  13,460,  a  loss  of  714 
banks  for  the  period.  This  occurred  in  spite  of  a  tremendous  increase 
in  the  countir's  need  for  banking  services,  and  despite  the  fact  that 
887  new  banks  were  chartered  during  the  period.  The  net  loss  re- 
sulted from  a  strong  trend  toward  mergers;  on  the  avOTage,  ISO  banks 
per  year  ceased  to  exist  as  separate  institutions  during  this  period. 
The  I,fi03  banks  which  disappeared  represent  more  than  10  percent 
of  all  the  banks  in  the  countiy. 
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Annual  figures  for  this  period,  as  fum^ed  by  the  Comptroller  of 
the  Currency  during  the  hearings  on  this  bill,  are  as  follows: 
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AU  eommtreial  bankt,  1SS0-S9— Continue 
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The  large  numbers  of  mergers  in  recent  years,  the  vast  resources 
involved  in  these  mergers,  and  the  increases  in  the  size  of  the  largest 
banks,  particularly  those  which  have  grown  through  mergers,  all  give 
rise  to  concern  for  the  maintenance  of  vigorous  competition  in  the 
banking  system  and  in  the  industry  and  commerce  served  by  the  bank- 
ing sjTSteni.  The  reduction  in  the  number  of  banks  and  the  loss  of 
competition  between  merged  banks  also  give  rise  to  concern.  There 
are  differing  views  about  the  effect  and  the  significance  of  the  mei^ers 
which  have  taken  place.  But  there  is  general  agreement  that  le^la- 
tion  providing  for  uniform  and  effective  regulation  of  mei^ere  is  re- 
quired for  the  future. 

Controls  over  bank  meters  are  incomplete  and  confusing,  partic- 
ularly with  respect  to  the  competitive  factors  involved.  There  are 
saps  in  the  controls  exercised  by  the  Federal  banking  agencies  imder 
banking  statutes,  and  even  where  Federal  approval  is  required  before 
a  merger  may  be  completed,  the  standards  are  not  clearly  spelled  out. 
Only  two  State  statutes  regulating  bank  mergers  specifically  authorize 
consideration  of  competition  as  a  factor  in  approving  or  disapproving 
a  mei^er,  although  in  other  States  this  factor  is  undoubtedly  considered 
under  some  other  standards.  The  Federal  antitrust  laws  are  also 
inadequate  to  the  task  of  regulating  bank  meters;  while  the  Attorney 
General  may  move  against  bank  mergers  to  a  limited  extent  under  the 
Sherman  Act,  the  Clayton  Act  offers  little  help. 

HEROEBS   COVERED   BT  THE   BILL 

S.  1062  would  apply  to  all  bank  meters  involving  a  bank  insured  by 
PDIC— National  banks,  State  member  banks^  and  insured  nonmember 
banks,  liiifl  would  cover  the  vast  majority  of  American  banks. 
Approximately  9S  percent  of  the  banks  in  the  United  States  are 
insured,  and  tne  insured  bonks  hold  over  97  percent  of  the  total  assets 
of  all  banks  in  the  United  Statee.  The  coverage  of  the  bill  can  be 
judged  t^  the  following  chart,  showing  a  breakdown  of  bank  tnergen 
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for  the  past  3  jears  as  to  type  of  bank,  irtiidi  was  furnished  b;  the 
Federal  Deposit  Insurance  Corporation : 

Diilribution  of  absorbed  commercial  bank*  by  elati  and  tiu  of  bank;  abrnjUmu, 
ctmtididationa,  and  mergers  tn  the  United  Statet  (c^nlinnUU  UniUd  Statu  ou 
other  OTtM),  1987-59 
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Nafionai  banks 

Whoie  a  proposed  merger  will  result  in  a  national  bank,  it  can 
nonnally  be  completed  omy  if  the  Comptroller  of  the  Currency  ap- 
proves. But  the  statute  governing  auch  mergers  seta  forth  no  stand- 
ards for  the  Comptroller  to  follow  in  acting  on  such  proposals.  In 
addition,  there  are  special  cases  where,  due  to  the  form  tnc  transaction 
takes,  nppi'oval  is  not  <)ircctly  required.  That  is,  if  the  transaction 
is  not  a  merger  or  consohdatioii  in  the  technical  sense,  but  takes  the 
form  of  a  national  bank  purchasing  tlie  assets  and  asauming  the 
liabilities  of  another  bank,  the  Comptroller's  approval  is  not  diractly 
required  unless  the  capital  stock  or  surplus  of  tne  assuming  bank  wiU 
be  less  than  tlic  a^regate  capital  or  surplus  of  the  combining  banks. 
Where  there  is  no  such  diminution,  the  Comptroller  can  exercise 
indirect  control  through  his  power  to  approve  the  necessary  increase 
in  the  capital  of  the  assuming  bank,  and  if  one  of  the  banks  is  to  be 
continued  as  a  branch,  his  approval  is  also  required.  The  bill,  how- 
ever, would  remove  any  confusion  or  doubt  &bout  'the  Comptroller's 
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power  to  act  directly  in  theee  cases,  and  would  set  forth  the  standardB 
on  which  he  is  to  act,  includiag  the  competitive  factor  specifically. 
Federal  Reaene  memher  hanka 

The  only  direct  authority  the  Federal  Reserve  Board  has  over 
mergers  of  memher  bulks  derives  from  section  18(c)  of  the  Federal 
Deposit  Insurance  Act,  which  requires  advance  approval  of  the  Board 
before  a  merger  may  take  place  which  will  result  in  a  member  bank 
with  a  smaller  capital  or  surplus  than  the  combined  capital  or  surplus 
of  the  banks  iavolved  in  the  transaction.  In  most  cases  the  resulting 
bank  can  be  provided  with  capital  and  surplus  as  high  as  those  of  the 
merging  banks.  This  means  that  usually  the  absorbing  bank  has  it 
in  its  own  power  to  prevent  the  Board  from  reviewing  the  mei^r 
directly. 

The  Board  exercises  an  indirect  control  over  mergers  where  one  of 
the  banks  involved  will  continue  as  a  branch  of  the  resulting  member 
bank,  since  the  Board's  approval  is  required  before  such  a  branch 
may  be  established.  In  sucn  a  case,  the  Board  considers  what  effect 
the  branch  will  have  on  competition,  but  the  Board's  authority  to  do 
so  has  been  challenged  in  receut  litigation;  it  was  upheld  in  the  tnal 
court  but  appeal  has  been  taken.' 

In  1959,  out  of  42  mergers  resulting  in  member  banks,  19  mer^erB, 
involviog  total  resources  of  almost  $2  billion,  did  not  require  direct 
approval  of  the  Board. 
IfiBured  State  nonmember  banks 

Tho  Federal  Deposit  Insurance  Corporation's  approval  is  required 
before  any  bank  whose  deposits  it  insures  may  merge  with  any  non- 
insured  bank.  It  also  has,  with  respect  to  insured  nonmember  oanks, 
the  same  power  the  Federal  Reserve  Board  has  with  respect  to  mem- 
ber banks,  in  merger  cases  involving  diminution  of  capital  or  surplus. 
Its  power  to  exercise  indirect  control  by  approving  or  disapOToving 
estaolishment  of  branches  is  a^o  comparable  to  that  of  the  Federu 
Reserve  Board. 

In  the  past  5  years  there  have  been  162  mergers  resulting  in  a 
State  nonmember  bank;  in  66  of  these  FDIC  approval  was  not  re- 
quired. In  1959,  FDIC  passed  on  23  of  40  possible  cases;  in  the  17 
cases  not  requiring  FDIC  approval,  total  assets  of  $106  million  were 
involved— 75  percent  more  tiian  the  assets  involved  in  the  cases  where 
approval  was  required. 

The  Chairman  of  the  Board  of  Directors  of  the  Federal  Deposit 
Insurance  Corporation,  a  former  chairman  and  loi»;'time  member  of 
the  Banking  and  Currency  Committee,  Hon.  Jesse  P.  Wolcott, 
aummed  up  this  state  of  affairs  as  follows:  "There  is  no  question, 
then,  that  our  present  act  is  lai^y  ineffective  when  it  comee  to  con- 
trol of  bank  mergers." 
Swnmary 

The  effect  of  the  gaps  in  Federal  banking  laws  on  mei^ers  in  recent 
years  is  summarized  in   the  following  material  furnished  by  the 
Comptroller  of  the  Currency : 
■  OH  JEtMSkat  *  Itum  Cb.  *.  MMhi  m  •).  (O.a.  DlMilet  Court  for  tbi  DlMlet «(  CotamHi,  OMI 
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I.  State  bank  member  of  Federal  Reserve  System  the  contiuuing  bank:  Approval 
of  Board  of  Governors  of  Federal  Reserve  System  not  required  beoAuse  tbe 
total  capital  stock  or  surplus  of  the  resulting  or  assuming  bank  was  not  kM 
than  the  aggregate  capital  stock  or  aggregate  surplus,  respectively,  of  all 
the  merging  or  consolidating  banks  or  all  of  the  parties  to  the  a 
of  liabilities. 
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Federal  Deposit  Insurance  Corporation  not  required  because  the  total 
capital  stock  or  surplus  of  the  resulting  or  assuming  bank  was  not  less  than 
the  aggregate  capital  stock  or  aggreitate  surplus,  respectively,  of  all  the 
merging  or  consolidating  banks  or  all  of  the  parties  to  the  assumption  of 
liabiUties. 
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lit.  National  bank  the  continuing  bank:  Approval  of  Comptroller  of  tbe  Cur* 
rency  not  required  to  assumption  ol  liabilities  cases  only  because  the 
capital  stock  or  surplus  of  the  assuming  national  bank  was  not  lees  than  the 
aggregate  capital  stock  or  aggregate  surplus,  respectively,  of  all  the  parties 
to  the  assumption  of  liabilities.  While  the  Comptroller  had  no  authority 
to  approve  or  disapprove  these  transactions  because  there  was  no  diminu- 
tion in  capital  or  surplus,  the  increase  in  capital  by  the  resulting  national 
bank  did  require  the  approval  of  the  Comptroller.  (Comptroller  of  thw 
Currency  required  to  approve  or  disapprove  all  consolidations  or  merget^ 
where  the  continuing  bank  is  a  national  bank  under  the  provMoDS  of 
specific  statutes.) 
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CONTROL  OVER   BAKK   11BROBR8   UKDER  ANTITRUST   LAWS 

The  Sherman  Antitrust  Act  prohibits  any  contract,  combination, 
or  conspiracy  in  restraint  of  interstate  or  foreign  trade  or  commerce, 
and  makes  it  illegal  to  monopolize,  or  to  combine,  conspire,  or  attempt 
to  monopolize,  any  part  of  such  trade  or  commerce.  Section  7  of  the 
Clayton  Act  prohibits  acquisitions  of  bank  stock  "where  in  any  line 
of  commerce  in  any  section  of  the  country,  the  effect  of  such  acquisi- 
tion mar  be  substantially  to  lessen  competition,  or  to  tend  to  create  a 
monopoly."  Because  section  7  is  limited,  insofar  as  banks  are  con- 
cerned, to  cases  where  a  merger  is  accomplished  through  acquisition 
of  stock,  and  because  bank  mergers  are  accomplished  br  asset  acquisi- 
tions rather  than  stock  acquisitions,  the  act  oners  "little  help,"  in  the 
words  of  Hon.  Robert  A.  Bicks,  acting  head  of  the  Antitrust  Division, 
in  controlling  bank  mergers.  Although  the  Sherman  Act  applies  to 
asset  acquisitions  as  well  as  to  stock  acquisitions,  it  has  been  of  little 
use  in  controlling  bank  mergers.  It  has  been  used  only  once  in  court 
(in  a  proceeding  initiated  in  March  1959)  against  a  bank  mei^r. 

S.  1062  would  not  in  any  way  affect  the  applicability  of  the  Sherman 
Act  or  the  Clayton  Act  to  bank  mergers. 

BPKCIAI.  BTANDARDS  NBBDED   TO   CONTROL   BANK   MERGERS 

Sad  experiences  in  our  history  have  demonstrated  that  to  maintain 
a  sound  banking  system  in  this  country  banks  must  be  regulated  much 
more  strictly  than  ordinary  businesses.  A  bank  charter  may  be  ob- 
tained onlv  after  the  supervisory  authorities  are  convinced  that  ihere 
is  a  need  for  the  bank  in  the  community  and  its  prospects  of  success 
are  ^ood.  Once  it  is  in  operation,  it  is  subjected  to  careful  and  con- 
tinumg  supervision,  in  order  to  avoid  "wildcat  banking"  and  other 
excesses  which  did  much  to  bring  on  panics  in  earlier  days. 

This  point  is  brought  out  in  the  following  quotation  from  "Banking 
Under  tne  Antitrust  Laws,"  by  A.  A.  Berle  (49  Columbia  Law  Review 
(1949)  589,  at  592): 

Operations  in  deposit  banking  not  only  affect  the  com- 
mercial field,  but  also  determine  in  great  measure  the  supply 
of  credit,  the  volume  of  money,  the  value  of  the  dollar,  and 
even,  perhaps,  the  stability  of  the  currency  system.  Within 
this  area  considerations  differing  from  and  far  more  powerful 
than  mere  preservation  of  competition  may  be  operating 
under  direct  sanction  of  law.  It  is  the  theory,  in  ordinary 
commercial  fields,  that  competition  is  th^esirable  check  on 

Erice  levels— the  process  by  which  the  efficient  are  rewarded 
y  survival,  and  the  inefficient  eliminated  by  failure.  The 
price  of  business  failures  is  not  regarded  as  too  high  for  the 
community  to  pay  in  view  of  advantages  to  consumers, 
stimulus  toward  greater  efficiencv,  and  freedom  of  enterprise. 
But  it  is  doubtful  (to  say  the  least)  whether  any  sucn  as- 
sumption is  indulged  in  with  respect  to  deposit  banks;  cer- 
tunly  the  theory  is  not  there  accepted  to  the  full  extent  of 
its  logic.  A  bank  failure  is  a  community  disaster,  however, 
wherever,  and  whenever  it  occurs. 
Because  banking  is  a  licensed  and  strictly  supervised  industry  that 
offers  problems  acutely  different  from  other  types  of  business,  the 
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bill  rests  the  ultimate  authority  to  pass  on  mereers  in  the  Federal 
bank  supervisory  agencies,  which  have  a  thorough  knowledge  of  the 
banks,  tiieir  personnel,  and  their  types  of  business.  For  tne  same 
reason,  the  bill  requires  consideration  of  the  six  banking  factora  now 
listed  in  section  6  of  the  Federal  Deposit  Insurance  Act,  Thus  the 
supervisory  agency  would  consider  the  financial  history  and  condition 
of  each  of  the  banks  involved,  the  adequacy  of  its  capital  structure, 
its  future  earnings  prospects,  the  general  character  of  its  management, 
the  convenience  and  needs  of  the  community  to  be  served,  and  whether 
or  not  its  corporate  powers  are  consistent  with  the  purposes  of  the 
Federal  Deposit  Insurance  Act. 

Reference  to  these  factors,  while  essential,  would  not  alone  suffice, 
because  the  section  6  standards  do  not  give  sufficient  weight  to  the 
factor  of  competition. 

THE    COMPETITIVE   FACTOR 

The  most  difficult  task  your  conmiittee  faced  in  considering  the  bill 
was  in  framing  a  standard  to  guide  the  supervisory  ^encies  in  w^eigh- 
ing  the  effects  of  a  proposed  metier  on  competition.  But  out  of  the 
hearings  one  principle  emerged,  on  which  all  witnesses  seemed  to 
agree,  as  a  starting  point:  Some  bank  mergers  are  in  the  public  inter- 
est, even  though  they  lessen  competition  to  a  degree.  Thus,  most 
witnesses  agreed  that  a  bank  mei^er  would  serve  the  public  interest, 
even  though  it  might  lessen  competition  substantially,  where  there  is 
a  reasonable  probability  of  the  ultimate  failure  of  the  bank  to  be 
acquired;  or  where  because  of  inadequate  or  incompetent  management 
the  acquired  bank's  future  prospects  are  unfavorable  and  can  be 
corrected  only  by  a  merger  with  the  resulting  bank;  or  where  the 
acquired  bank  is  a  problem  bank  with  inadequate  capital  or  unsound 
assets  and  the  mei^er  is  the  only  practicable  means  of  solving  the 
problem;  or  where  several  banks  in  a  small  town  are  compelled  by 
an  overbanked  situation  to  resort  to  unsound  competitive  practices, 
which  may  eventually  have  an  adverse  effect  on  the  condition  of  sudi 
banks,  and  the  merger  would  correct  this  situation. 

Recognizing  that  other  factors  may  outweigh  an  adverse  effect  on 
competition,  the  Senate  bill  provided  that  the  banking  agency  acting 
on  a  proposed  merger  should  consider  whether  it  woula  "unduly  lessen 
competition  or  tend  unduly  to  create  a  monopoly."     In  the  Senat^v 
Banking  and  Currency  Committee's  report  this  language  waa  inter — 
preted  as  follows: 

The  word  "unduly"  is  used  to  show  that  any  lessening  of 
competition  or  tendency  to  monopoly  which  may  be  found  by 
the  agency — whether  "appreciable,"  "perceptible,"  "slight, 
"substantial,"  "serious,"  or  "great" — must  be  weighecf  and 
considered  by  the  banking  Hgency  as  just  one  of  the  several 
factors  which  will  go  to  form  its  balanced  judgment,  on  the 
basis  of  all  of  the  factors  involved. 
Several  witnesses  before  Subcommittee  No.  2  objected  to  this  larj- 
guagc,  on  the  ground  that  it  is  too  ambiguous.     They  argued  that  the 
Clayton  Act  test  should  be  applied  because  it  has  acquired  more 
definite  meaning  through  a  long  series  of  court  interpretations.     Your 
committee  notes,  however,  that  there  have  been  rdatively  few  cases 
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nterprating  the  Clayton  Act  since  it  was  subatantiolly  changed  in 
[950,  and  that  in  one  of  these  few  cases  it  was  inteipreted  as  banning 
mergers  having  a  given  effect  on  competition,  r^ardless  of  the  benefits 


flowing  from  the  me^er.  To  meet  this  objection,  the  su^estion  was 
made  to  apply  the  Clayton  Act  teat  generally,  but  write  in  specific 
exemptions  to  allow  approval  of  mergers  in  the  cases  referred  to  above. 
involving  probable  faUures,  management  problems,  inadequate  capital 
or  unsound  assets,  or  overbanked  communities.  This  course  seems 
unneoeesarily  hazardous,  however,  in  view  of  the  wide  variety  of 
situaUona  in  which  a  merger  may  be  proposed  in  all  good  faith  as  a 
means  of  providing  better  banlung  service.  Your  committee  con- 
cluded that  it  would  be  unwise  to  attempt  to  anticipate  all  possible 
situations  where  a  meiver  would  benefit  the  public,  and  incorporate 
them  in  a  rigid,  specificlist  of  exemptions. 

Your  committee  is  convinced  the  Senate's  approach  is  basically 
sound.  Where  demonstrable  benefits  would  flow  from  a  proposed 
merger,  these  should  be  weighed  against  any  adverse  effect  on  com- 
petition. Your  committee  fcels,  however,  that  the  language  of  the 
Senate  bill  can  be  improved,  to  insure  that  the  intent  mdicated  in 
the  le^elative  history  of  the  bill  in  the  Senate  will  be  properly  carried 
out.  Your  committee  concurs  with  the  Senate  committee  report's 
repeatedly  stressed  intent  to  allow  approval  of  bank  mergera  that 
would  be  in  the  public  interest,  and  with  the  following  description  of 
the  process  by  wnich  this  question  should  be  decided: 

The  decision  in  most  cases  can  be  expected  to  be  clear. 
In  many  cases  the  proposed  merger  will  not  reduce  compe- 
.'tition  at  all  and  there  will  be  sound  and  convincing  banking 
reasons  for  authorizing  the  merger.  In  other  cases  the  pro- 
posed merger  will  clearly  increase  and  strengthen  competi- 
.  tion,  and  there  will  be  no  bankinc  factors  which  might  lead 
to  rejection  of  the  mei^r.  In  still  other  cases,  there  will  be 
serious  danger  of  very  considerable  reduction  in  competition, 
and  few  or  no  sound  banking  reasons  to  approve  the  merger. 
In  any  of  these  cases,  there  need  be  little  hesitation  in 
approving  or  denying  the  application. 

The  conmiittee  recognizes  that  in  a  relatively  small  number 
of  cases,  the  balancing  of  the  various  factors  will  bo  difficult — 
some  banking  factors  may  be  favorable,  some  ma.T  be  un- 
favorable; some  competitive  factors  may  be  favorable,  others 
unfavorable. 

In  such  cases,  the  decision  will  not  be  simple.    Full  con- 
sideration will  have  to  be  given  to  the  basic  purposes  of  the 
statute;  to  promote  a  sound  banking  system,  in  the  interest 
of  the  Qovemment,  borrowers,  depositors,  and  the  public; 
and  to  promote  competition  as  an  indispensable  element  in 
a  Houad  banking  system. 
We  are  concerned,  however,  with  some  indications  that  under  the 
Senate  bill  a  metier  could  be  approved  even  though  it  "unduly" 
lessened  competition.     While  this  result  presumably  was  not  intended, 
Uiere  are  conflicting  statements  on  this  question  in  the  l^islative 
history  of  the  bill  in  the  Senate,  and  in  the  record  of  our  hearings. 
Doubts  on  this  score  should  obviously  be  removed.     We  are  con- 
vinced, also,  that  approval  of  a  metier  should  depend  on  a  positive 
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ehowing  of  some  benefit  to  be  derived  from  it.  As  previouslj  indi- 
cated, your  committee  is  not  prepared  to  aay  that  the  cases  enumerated 
in  the  hearingB  are  the  only  instances  in  which  a  merger  is  in  the 

Eublic  interest,  nor  are  we  prepared  to  devise  a  specific  and  exclusive 
Bt  of  situations  in  which  a  merger  should  be  approved.  We  do, 
however,  reject  the  philosoiihy  that  doubts  are  to  be  resolved  in  favor 
of  bank  mei-gers.  At  the  risk  of  saying  the  same  thing  another  w^Ti 
we  feel  the  burden  should  be  on  the  proponents  of  a  metver  to  show 
tliat  it  is  in  the  public  interest,  if  it  is  to  be  approved.  Atter  all  tlu 
factors  have  been  weighed,  the  transaction  should  be  approved  only 
if  the  supervisory  agency  is  satisfied  that,  on  balance,  its  effect  will  be 
beneficial.  For  these  reasons,  we  recommend  adoption  of  the  com- 
mittee substitute. 

REPORTS  FROU  THE  OTHER  BANKING  AGBNCIXB 

The  bill  divides  responsibility  over  bank  mergers  among  three 
separate  agencies.  This  arrangement  is  a  sound  one,  because  as  a 
general  rule  it  will  mean  that  the  decision  will  be  made  by  the  Federal 
agency  most  thoroughly  familiar  with  the  banks  involved.  At  the 
same  time,  it  poses  a  practical  problem,  which  was  forcibly  brought 
out  during  the  hearings  by  the  National  Association  of  Supervisors  of 
State  Banks.  In  the  words  of  Hon.  Robert  Myers,  secreteiy  of 
banking  of  the  Commonwealth  of  Pennsylvania : 

Unless  there  is  uniformity  of  application  of  the  standards 
relating  to  merger  approval  to  be  applied  by  the  Federal 
agencies  to  bank  mergers,  the  equahty  oi  competitive  position 
between  the  two  banking  systems  so  necessary  for  the  con- 
tinued existence  of  the  dual  system,  which  Congress  has 
always  carefully  tried  to  preserve,  will  be  impaired. 
Your  committee  agrees  that  every  effort  must  be  made  to  avoid  a 
situation  where  one  Federal  E^ency  is  "toi^h"  about  mergers  and 
another  one  is  "easy,"  where  there  might  be  an  inducement  to  arrange 
meivers  so  as  to  result  in  the  kind  of  bank  where  approval  could  be 
easi^  obtained.     To  help  guard  against  this  kind  of  development,  the 
bill  provides  that  the  agency  having  jurisdiction  over  a  proposed 
merger  shall  request  a  report  from  the  other  two  banldng  agencies  on 
the  competitive  factors  mvolved,  unless  it  must  act  immediately  to 
prevent  a  bank  failure.     The  committee  substitute  differs  from  the 
Senate  bill  as  to  the  mechanics  of  this  consultation.    Following  a 
suggestion  made  by  Chairman  Martin  of  the  Federal  Reserve  Board, 
the  procedure  for  obtaining  the  views  of  the  other  two   banking 
agencies  is  made  to  conform  with  the  procedure  for  obtaining  a  report 
from  the  Attomev  General.     That  is,  under  the  committee  substitute 
(but  not  under  tne  Senate  bill)  the  supervisory  agency  havii^  juris- 
diction over  the  transaction  can  act  to  save  a  failing  bank  without 
seeking  the  views  of  the  other  banking  agencies;  and  the  other  banking 
agencies  are  required  to  submit  their  views  within  30  days  (or  within 
10  days  if  an  emergency  exists  requiring  expeditious  action).     The 
committee  substitute  also  provides  that  Uie  report  shall  be  requested 
OQ  the  competitive  factors,  rather  than  on  all  factors  to  be  considered. 
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The  problem  of  obtaining  uniformitj  is  particularly  acute  in  regard 
to  the  (wmpetitive  factors,  and  it  is  expected  that  this  uniformity  can 
be  obtained  without  asking  the  other  two  banking  agencies  for  reports 
CD  the  banking  factors,  which  could  result  in  an  unnecessary  Federal 
encroaclunent  on  supervision  of  State  banks.  It  is  expected,  however, 
that  the  other  banlung  agencies  will  be  furnished  with  any  available 
information  needed  to  render  a  competent  opinion  on  the  competitive 
factors  involved. 

The  State  bank  supervisors  expressed  considerable  concern  whether 
the  ayatem  of  consultation  called  for  by  S.  1062  would  achieve  the 
necessary  uniform  standards,  and  therefore  recommended  that  ulti- 
mate approval  of  all  mergers  involving  insured  banks  be  placed  in 
the  hanas  of  one  agency,  the  Federal  Deposit  Insurance  Corporation. 
Under  thia  recommendation,  all  mereers  where  a  natiooal  bank 
survives  would  be  approved  by  the  Comptroller  and  the  Federal 
Deposit  Insurance  Corporation,  and  a  merger  with  a  State  insured 
bank  surviving  would  be  approved  by  the  State  bank  supervisor  end 
the  FI)IC.  The  committee  recc^nizes  considerable  merit  in  the 
State  bank  supervisors'  recommendation  but  believes  that  the  con- 
sultation provided  for  by  S.  1062  will  achieve  their  purposes. 

The  State  bank  supervisors  also  recommended  that  the  Comptroller 
of  the  Currency  should  not  be  consulted  as  to  a  merger  involving 
just  State  insured  banks,  on  the  grounds  that  such  consultation  U 
mcoDsistent  with  the  principles  of  the  dual  banking  system.  Your 
committee,  however,  believes  the  development  of  uniform  standards 
in  the  administration  of  S.  1062  is  of  fundamental  importance  in  pre- 
serving the  dual  banking  system,  and  that  such  consultation  is  essential 
to  the  development  of  suw  uniform  standards. 

BBPORTB    FROM   THE  ATTORNEY    GENERAL 

The  committee  substitute  retains  a  feature  of  tike  Senate  bill 
which  should  prove  most  helpful  in  providing  effective  control  of 
bank  mergers.  That  is,  it  would  require  the  appropriate  batik 
supervisory  ^ency  to  seek  the  views  of  the  Attorney  General  as 
to  the  competitive  factors  involved  in  a  proposed  merger  before  acting 
on  it.  As  m  the  case  of  the  report  from  the  other  banking  agencies, 
the  report  need  not  be  sought  where  immediate  action  is  needed 
to  aave  a  failing  bank.  Normally,  the  report  must  be  filed  within 
30  daya,  but  provision  is  made  for  filing  within  10  days  in  an  emer- 
gency. It  should  be  emphasized  that  the  report  from  the  Attorney 
General  is  purd|y  advisory,  just  as  the  reports  from  the  other  babking 
agendee  are.  The  banking  agency  has  the  power  and  responsibility 
to  approve  or  disapprove.  At  the  same  time,  the  Justice  Depart- 
ment's long  years  of  experience  in  the  antitrust  field  have  qualified 
them  to  render  valuable  advice  to  the  bank  supervisory  agencies  in 
fMfulating  bank  mergers.  Your  committee  is  happy  to  note  that 
Chairman  Martin  of  the  Federal  Reserve  Board  indicated  he  would 
give  careful  weight  to  the  Attorney  General's  report.  The  coopera- 
tion between  the  Federal  Reserve  Board  and  the  Attorney  General 
in  the  administration  of  the  Bank  Holding  Company  Act  of  1956 
lias  been  most  commendable. 
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REPORTS   TO   THE   CONGRESS 

The  bill  provides  that  each  of  the  three  bank  supervisory  agencies 
shall  include  in  its  annual  report  to  the  Congress  a  descripUon  of  the 
mergers  it  has  approved  during  the  period  covered  by  the  report.  The 
report  is  to  include  the  following  mformation:  The  name  and  total 
resources  of  each  bank  involved;  whether  a  report  has  been  submitted 
by  the  Attorney  General  and,  if  so,  a  summajy  of  its  substance 
prepared  by  him;  and  a  statement  by  the  banking  agency  involved 
of  tne  basis  for  approval.  While  the  hill  does  not  att^pt  to  specify 
the  particular  factual  situations  in  which  mei^ers  may  be  approved, 
this  reporting  requirranent  wiE  provide  the  Congress  with  the 
opportunity  to  review  how  the  standards  specified  in  the  bill  are 
being  apphed,  on  a  case-by-cose  basis. 

The  committee  substitute  differs  from  the  Senate  bUl  in  two  respects 
as  to  these  reports.  First,  the  Senate  bill  requires  a  special  report  on 
mergers,  to  be  submitted  semiannually.  The  cx>mmittee  subetitute 
provides,  instead,  for  including  this  information  in  the  agency's 
annual  report.  Your  committee  recommends  this  change  because  H 
does  not  appear  that  special  reports  every  6  months  are  Qscessaiy  to 
apprise  Congress  adequately  of  developments  in  this  field.  The  second 
change  makes  it  clear  that  the  summary  of  the  Attorney  Genco^'s 
report  on  a  mei^er  shaU  be  prepared  by  the  Attorney  General.  Tour 
committee  feels  it  is  not  advisable  to  have  the  views  of  one  agency 
on  such  involved  matters  summarized  by  a  different  agency. 

PUBLICATION    OF   NOTICE    OF   PBOPOSED   HEBGEBB 

Your  committee  included  in  the  bill  as  reported  aproviaion  requiring 
that  notice  of  a  proposed  merger  be  published  in  a  newspaper  vi 
general  circulation  in  the  community  or  communities  where  the 
main  offices  of  the  banks  involved  are  located.  This  requirement  is 
geared  to  the  time  limits  specified  for  reports  from  the  ouier  banking 
agencies  and  the  Attorney  General,  so  as  not  to  occasion  any  unneces- 
sary delay.  That  is,  in  the  normal  case,  notice  must  be  publi^ied  at 
appropriate  intervals  for  at  least  30  days  before  the  banking  agency 
finally  approves  or  disapproves  the  merger;  in  an  emergency,  this  may 
be- shortened  to  10  days.  The  bill  does  not  require  any  such  notice 
where  a  mei^er  is  needed  to  save  a  failing  bank.  This  makes  no  sub- 
stantial change  in  existing  law  for  most  mergers  resulting  in  national 
banks,  inasmuch  as  such  notice  is  already  requu*rd  to  run  for  atleaSt 
4  weeks  under  the  act  of  November  7,  1918,  as'^evised  by  section  20 
of  Public  Law  86-230  (12  U.S.C.  215),  which  appUes  to  aU  anoh 
mergers  except  those  in  the  form  of  an  acquisition  of  assets  and  as- 
sumption of  liabihties.  Thus,  for  mmt  national  bank  mergets,  the 
only  change  the  bill  makes  is  to  add  2  days  to  the  notice  period  in 
some  cases. 

Notice  is  also  required  now  for  merges  resulting  in  State  banks, 
under  the  laws  of  manv  States. 

This  requirement  wUl  not,  therefore,  occasion  any  delay,  or  impose 
any  unneceesorv  burden  on  the  persons  seeking  to  arrange  a  bank 
mei^er.  It  will,  however,  provide  a  means  by  wtdch  the  people  of 
the  community  served  by  the  banks  involved  may  be  siTen  aa 
opportunity  to  consider  the  effects  of  a  proposed  merger  and  express 
their  views  concerning  it  in  cases  where  they  are  sufficiently  interested. 
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COUPLIAMCE    VITH    STATE   LAW 

In  the  case  of  every  merger  where  the  resulting  bank  will  be  a  State 
bank,  approval  by  the  appropriate  State  supervisor  or  otiier  banking 
authoritv  will,  of  course,  have  to  he  obtained,  in  accordance  with  the 
applicaote  State  law,*  before  the  Federal  Reserve  Board  or  the  PDIC 
inll  have  an  opportunity  to  review  an  application  under  this  bill. 

If  the  State  auper^'isor  refuses  his  approval  of  the  merger,  no  appli- 
cation to  the  Federal  Reserve  Board  or  to  the  FDIC  would  even  be 
considered.  There  is,  therefore,  no  possibility  that  tlie  Board  or  the 
FDIC  would  approve  a  merger  which  the  appropriate  State  authori- 
ties had  finally  rejected. 

The  only  possioility  of  conflict  is  that  the  Board  or  the  FDIC 
mieht  deny  an  application  for  a  merger  wiiich  the  State  supervisor 
had  approved.  This  kind  of  conflict  is  not  new  under  the  dual  system 
of  banking,  however  regrettable  any  specific  instance  may  be.  Under 
the  Board's  or  the  FDIC's  standards,  the  Board  may  always  deny 
membership,  and  the  FDIC  may  always  denj-  insurance,  to  a  Stale 
bank  chartered  by  tlie  appropriate  State  authority.  The  bank  may 
still  proceed  to  operate  as  a  Stat^e-chartered  bank,  without  member- 
ship or  without  FDIC  insurance,  so  long  as  the  State  supervisor 
authorizes  it  to  do  so. 

CHANQES    IN    EXISTING    LAW 

In  compliance  witli  clause  3  of  rule  XIII  of  the  Rules  of  tlie  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as 
passed  by  the  Senate,  are.  shown  as  follows  (existing  law  proposed  to 
be  omitted  is  enclosed  in  block  brackets,  new  matter  is  pnnted  in 
italic,  existing  law  in  which  no  change  is  proposed  is  shown  in  roman): 

Subsection  (c)  or  Section  18  of  the  Federal  Deposit 
Insurance  Act 

(c)  Without  prior  written  consent  by  the  Corporation,  no  insured 
bwk  shall  (1)  merge  or  consolidate  with  any  noninsured  bank  or 
inatitutioD  or  convert  into  a  noninsured  bank  or  institution  or  (2)  as- 
sume liability  to  pay  any  deposits  made  in,  or  similar  liabilities  of,  any 
noninsured  bank  or  institution  or  (3)  transfer  assets  to  any  noninsured 
bank  or  institution  in  consideration  of  the  assumption  of  liabilities  for 
mny  portion  of  the  deposits  made  in  such  insured  bank.  No  insured 
bwok  shall  convert  into  an  insured  State  bank  if  its  capital  stock  or  ite 
surplus  will  be  less  than  the  capital  stock  or  surplus,  respectively,  of 
the  converting  bank  at  the  time  of  the  shareholders'  meeting  approving 
such  etHiversion,  without  prior  written  consent  by  the  Comptroller  m 
the  Ciurency  if  the  resultmg  bank  is  to  be  a  District  bank,  or  by  the 
Board  of  Governors  of  the  Federal  Reserve  System  if  the  resulting 
bank  is  to  be  a  State  member  bank  (except  a  District  bank),  or  by  the 
Ckvporation  if  the  resulting  bank  is  to  be  a  State  nonmember  insured 
baaJK  (except  a  District  bank).  [No  insured  bank  shall  (i)  merge 
or  constdidate  with  an  insured  State  bank  under  the  charter  of  a  State 
bank  or  (ii)  assume  liability  to  pay  any  deposits  made  in  another 
insured  bank,  if  the  capital  stock  or  surplus  of  the  resulting  or  as- 
suming bank  ¥rill  be  lees  than  the  aggregate  capital  stock  or  aggre- 
gate surplus,  respectively,  of  all  the  mer^og  or  consolidating  bulks 
(V  of  all  the  parties  to  the  assumption  of  liabilities,  at  the  time  of  the 
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shareholders'  meeting  which  authorized  the  merger  or  consohdation 
or  at  the  time  of  the  assumption  of  liabilities,  unkss  the  Comptroller 
of  the  Currency  shall  give  prior  written  consent  if  the  assuming  back 
is  to  be  a  national  bank  or  the  assuming  or  resulting  bank  is  to  be 
a  District  bank;  or  unless  the  Board  of  Governors  of  the  Federal 
Reserve  S^tem  gives  prior  written  consent  if  the  assuming  or  result- 
ing bank  la  to  be  a  State  member  bank  (except  a  District  bank) ;  or 
unless  the  Corporation  gives  prior  written  consent  if  the  assuming 
or  resulting  bank  is  to  be  a  nonmembor  insured  bank  (except  a  District 
bank).]  No  insured  bank  shall  merge  or  consolidate  vtUh  any  other 
insured  banJc  or,  either  directly  or  indirectly,  acquire  the  assets  of,  at 
at«\imt  liability  to  pay  any  deposits  made  in,  any  other  insured  bank 
v?Uhout  the  ^rior  written  consent  (i)  of  the  Comptroller  of  the  Currency 
if  the  acquiring,  assuming,  or  resulting  bank  is  to  be  a  national  bank  or  a 
district  bank,  or  (ii)  of  the  Board  of  Governors  of  the  Federal  Reserve 
System  if  the  ac^irin^,  assuming,  or  resulting  bank  is  to  be  a  Stale 
member  bank  {except  a  district  banJc),  or  (Hi)  of  the  Corporation  if  ^ 
ac^iring,  assuming,  or  resulting  bank  is  to  be  a  nonmember  injtured 
baiik  {except  a  district  bavJc).  In  granting  or  vnthholding  consent  under 
this  subsection,  the  Comptroller,  me  Board,  or  the  Corporation,  as  the 
case  may  be,  shall  consider  the  factors  enumerated  in  section  6  of  this 
Act.  In  the  case  of  a  merger,  consolidation,  acguisition  of  assets  or 
assumption  of  liabuiiies,  the  appropriate  agency  shall  also  take  into 
consideration  whether  the  effect  thereof  may  be  to  lessen  competition 
unduly  or  to  tend  unduly  to  create  a  monopoly,  and,  in  the  interests  of 
uniform  standards,  it  shall  not  take  action  as  to  any  such  transactioa 
wiihout  first  seeking^  the  views  of  each  of  the  other  too  banJcinp  agencies 
referred  to  herein  tmth  respect  to  such  question.  In  the  ease  of  a  merger, 
eona<d,idation,  acguisiHon  of  assets,  or  assumption  of  liaoUiHes,  the 
appropriate  apency  shall  request  a  report  from  the  Attorney  General 
on  the  competitive  factors  involved  in  the  merger.  The  Attorney  OenenU 
shall  furnish  such  report  to  such  agency  within  thirty  calendar  days  of  the 
request:  Provided,  however.  That  in  case  the  agency  finds  an  emergency 
exists  the  agency  may  advise  the  Attorney  General  thereof  and  may 
there  upon  shorten  the  period  for  the  Attorney  General  to  report  to  ten 
calendar  days:  Provided  further.  That  where  the  agency  firuis  that  an 
emergency  makes  necessary  immediate  action  in  order  to  prevent  the 
probable  failure  of  one  of  the  merging  banks,  the  appropriate  agency 
may  act  vnUiout  obtaining  such  report  from  the  Attorney  General:  And 
provided  further,  That  the  Comptroller,  the  Board,  and  the  Corporation 
shall  each  submit  to  the  Congress  a  semiannual  report  with  respect  to 
each  merger,  consolidation,  acguisition  of  assets,  or  assumption  of  lia- 
hiliiies  approved  by  the  Comptroller,  the  Board,  or  the  Corporation,  as 
the  case  may  be,  which  shaU  include  the  foUowing  information:  the  name 
of  the  receiving  bank;  the  name  of  the  absorbed  oanJc;  the  total  resources 
of  the  receiving  bank;  the  total  resources  of  the  absorbed  bank;  whether  a 
report  has  been  submitted  by  the  Attorney  General  hereunder:  and  if 
approval  has  been  given,  a  summary  of  the  substance  of  the  report  maiie 
by  the  Attorney  General,  and  a  statement  by  the  Comptroller,  the  Board, 
or  the  Corporation,  as  the  case  may  be,  in  justification  of  its  findings.  Xo 
insured  State  nonmomoer  bank  (except  a  District  Dank)  shall,  witii- 
out  the  prior  consent  of  the  Corporation,  reduce  the  amount  or  retin* 
any  part  of  its  common  or  preferred  capital  stock,  or  retire  any  pait 
of  Its  capital  notes  or  debentures. 
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irram  Uw  ConcnMlan*!  Becnd,  Apr.  4.  ISW] 

Mr.  Spbncx.  Mr.  Speaker,  there  is  a  recogiuKd  need  (or  bettor  Federal  Uwi 
to  regulftte  bank  mergers.  Bank  mergers  have  been  taking  place  at  a  rapid  rate 
In  recent  yeare.  During  the  past  10  years,  there  have  been  ISO  bank  mergers  a 
Tear  on  the  average.  And  these  mergers  have  involved  our  biggest  banks.  For 
example,  if  you  look  at  the  list  of  the  largest  banks  In  the  country  today,  you 
will  see  the  second,  third,  fourth,  and  fifth  top  spots  occupied  by  banks  which 
owe  their  tremuidouB  influence  in  large  measure  to  abaorptlons  of  other  banks 
by  niflrgers. 

The  need  for  a  better  bank  merger  law  has  been  recognised  by  both  the  Presi- 
dent and  the  Conto-esa.  Both  Houses  of  ConKress  passed  bills  on  the  subject  in 
1956,  but  their  differences  were  not  reconciled  and  so  no  legislation  went  to  the 
White  House.  The  Senate  passed  a  bank  merger  bill  again  In  1957  but  the  House 
did  not  act.     This  bill,  of  course,  passed  the  ^uate  last  year. 

The  present  Federal  banking  laws  on  this  subject  have  several  serious  defects 
when  it  comes  to  controlling  bank  mergers.  Many  mergers  can  take  place 
without  approval  id  any  Federal  bank  supervisory  agency.  Even  where  the 
Federal  hanking  laws  require  such  approval  as  a  condition  of  a  merger,  they  do 
not  provide  for  uniform  standards  and  in  no  cose  is  the  effect  on  competition 
even  mentioned.  The  Federal  antitrust  laws  also  offer  little  help  in  controlling 
bftnk  mergen.  The  Clayton  Act  is  ineffective  as  to  bank  mergers  because  in  the 
esM  of  banks  it  ooven  only  stock  acquisitions  and  bank  mergers  are  not  accom- 
fdished  that  way.  The  Sherman  Act  has  been  invoked  only  once  in  court  to  stop 
a  bonk  merger,  uid  that  case  is  still  pending. 

So  I  think  you  will  agree  there  is  a  real  need  for  this  type  of  legislation. 

The  bill  the  committee  has  reported  meets  this  recognized  need  by  giving  the 
Federal  bank  supervisory  agencies  control  over  oU  bank  mergers  resulting  in 
banke  that  ore  federally  insured.  All  such  mergers  would  be  judged  by  a  uni- 
form set  of  standards.  The  bill  spells  out  seven  factors  the  supervisory  agencies 
are  to  consider.  Six  of  these  are  banking  factors,  covering  such  matters  as  the 
Hospeota  of  tin  banks  involved  and  the  needs  of  the  community,  and  the  seventh 
toetor  is  "the  effect  of  the  transaction  on  competition — incluaing  any  tendency 
toward  monopoly."  After  considering  ^  these  factors,  the  agency  must  find  the 
mraser  wotild  be  in  the  public  interest  before  approval  may  be  dven. 

Tb5»  puts  control  in  the  banking  agencies,  wnich  have  expert  knowledge  of  the 
problems  inv<dved.  At  the  same  time,  they  will  be  required  to  get  a  report  from 
tiie  Attorney  General,  whose  experience  in  the  antitrust  field  qualifies  him  to 
(nrnisfa  valuable  advice  In  the  administration  of  the  bill. 

Thli  bin  was  reported  out  of  the  Banking  and  Currency  Committee  without  a 


h«Bidetit  wiUmut  further  ded  . 

Mr.  Bkown  of  Geor^.  Mr.  Speaker,  1  am  happy  to  recommend  this  bill  to  the 
House.  It  is  a  compromise  bill,  which  I  believe  offers  a  sound  solution  to  difficult 
inoblema  that  have  proved  a  stumbling  block  to  lesislation  in  this  field  in  recent 
fean.  Members  cd  the  House  will  recall  that  a  bill  to  regulate  bank  mergers 
hsnnrd  the  House  In  1966.  Different  bank  merger  bills  passed  the  Senate  in  1966, 
1967,  and  19SB.  The  President  has  also  urged  Congress  to  enact  legislation  in 
Uiis  field.  Until  today,  however,  there  has  been  considerable  argument  as  to 
What  form  this  legislation  should  take.  I  am  privileged  to  serve  as  chairman  of 
Uw  saboommittee  of  the  Banking  and  Currency  Committee  which  undertook  the 
task  of  reconciling  these  differences,  and  I  am  pleased  to  report  that  we  had 
•jplendld  coopo^tion  from  the  chairman  of  the  House  Judiciary  Committee,  Hon  . 
SmoQuel  Ceiler,  aa  well  as  from  the  Federal  bank  supervisory  agencies  and  the 
Dspsrtment  of  Justice  in  working  out  the  biU  we  have  recommended  to  you . 
This  bill  was  reported  unaoimoue^  to  the  House  by  the  Banking  and  Currency 
Gommlttse. 

As  CSisirman  Spence  has  explained  to  you,  the  bill  provides  that  no  merger 
which  is  to  result  lit  a  bank  iosiuvd  by  the  Federal  Deposit  Insurance  Corporation 
may  take  place  unless  it  has  been  approved  by  one  of  toe  Federal  bank  supervisory 
agencies — the  Comptroller  of  the  Currency  for  national  banks,  the  Federal 
Reserve  Board  for  State  member  banks,  and  the  Federal  Deposit  Insurance 
Corporation  for  insured  nonmember  banks.     This  puts  the  responsibility  for 
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acting  on  a  propoeed  meriter  where  it  belongs — in  the  agency  charged  with  ■*!«!■ 
viaing  and  examining  the  bank  which  will  reeult  from  the  merger.  Out  of  tbrii 
years  of  experience  in  supervisiog  banks,  our  Federal  banking  agencies  havt 


their  management,  and  the  needs  of  the  community  for  banking  •ervicea.  Tbej 
should  have  primary  reepoaaibility  in  deciding  whether  a  proposed  merger  wouU 
be  in  the  public  interest. 

The  bill  spedflee  six  banking  factors  to  be  considered  in  octfaig  on  a  proposed 
merger:  That  is,  it  requires  the  banking  agency  to  take  Into  consid^vtion,  for 
each  of  the  banks  involved,  the  finani^  nistory,  the  adequacy  of  its  capita) 
structure,  its  future  earnings  prospects,  the  general  character  of  its  management, 
the  convenience  and  needs  of  the  community  to  be  served,  and  whether  or  not  Its 
corporate  powers  are  consistent  with  the  purposes  of  the  Federal  Deposit  Insur- 
ance Act.  In  addition  to  these  six  banking  factors,  the  bill  requires  the  o^ocy  to 
take  into  consideration  the  effect  of  the  proposed  transaction  on  competition — 
including  any  tendency  toward  monopoly.  The  agency  wiU  not  approve  the 
transaction  unless,  after  weighing  all  these  factors,  it  concludes  that  the  proposed 
merger  will  be  in  the  public  interest. 

In  determining  whether  a  mei^r  is  in  the  public  interest,  the  banking  ageooy 
will  consider  the  several  factors  listed  in  the  bill;  after  weighing  them,  the  Agency 
wiU  determine  whether  the  net  balance  is  favorable  or  unfavorable,  and  will  im- 
prove the  merger  only  if  the  merger  is  in  the  public  interest  in  the  sense  that  this 
baianoe  is  favorable. 

We  want  to  be  sure  that  the  three  different  banking  agencies  are  all  nsinc  the 
some  fitondards  in  passing  on  mergers;  so  the  bill  requires  the  agency  hanaHng 
the  application  to  request  reports  from  the  other  two  banking  agencies  m  to 
the  competition  factors  involved  before  it  approves  or  disapproves  the  merger. 
Also,  the  bill  provides  for  a  similar  report  from  the  Attorney  General,  so  toat 
the  banking  agencies  will  have  the  ben^t  of  the  long  experience  of  tfae  ADtitmat 
Division  in  protecting  competition  in  business  generally.  Normally,  the  other 
bankine  agencies  and  the  Attorney  General  will  have  30  davs  in  whidi  to  submit 
their  advisory  reports.  In  emergencies,  however,  this  may  be  shortened  to  10 
days.  In  an  extreme  emergency — that  is,  where  immediate  action  is  needed  to 
save  a  failing  batik- — consultation  will  not  be  required.  While  thla  may  seem 
somewhat  cumbersome  procedure,  I  feel  it  can  work  smoothly  with  proper  ooopera- 
tion  among  the  agencies  concerned  and  the  results  will  be  worth  it. 

There  is  general  agreement  that  stronger,  clearer,  more  uniform  controls  over 
bonk  mergers  ore  needed.  This  bill  will  meet  this  need,  in  a  way  that  OMUIVS 
a  balanced  consideration  of  the  total  effects  of  a  merger,  with  appropriate  consulta- 
tion among  all  interested  agencies.  In  this  way,  we  can  expect  that  bank  mergers 
which  will  be  beneficial  will  be  approved,  and  those  wtiicb  will  not  will  be  stopped . 

I  urge  the  House  to  approve  tnis  bill. 

Mr.  Celler.  Mr.  Speaker,  I  urge  enactment  of  8.  1062  which  would  provide 
additional  and  vitally  needed  safeguards  against  bonk  mergers  and  consolidations 
wtiich  might  lessen  competition  or  tend  to  monopoly  in  the  field  erf  banking. 
This  messure  is,  in  my  considered  judgment,  the  minimum  necessary  to  Buinwn 
a  sound,  vigorously  competitive  unit  banking  eyst«ra  In  this  couDtry  and  to 
arrest  a  merger  trend  wluch  is  contributing  subetantially  to  the  oontrol  of  the 
Nation's  banking  business  by  fewer  and  larger  financial  institutions. 

Our  Antitrust  Subcommittee,  a  few  years  ago,  made  a  lengthy  study  and  report 
which  demonstrated  dramatically  the  extent  of  concentration  in  banking  tbAt  hu 
been  taking  place  in  recent  yeara,  largely  because  of  unfettered  merger  aotivfty 
and  inadequate  Federal  l^tislation.  Our  subcommittee  study  showed  that  wUle 
there  were  approximately  13,500  commercial  banks  in  this  country,  the  100 
largest  controlled  approximately  46  percent  of  the  Nation's  total  bonk  «Meti, 
and  more  than  48  percent  of  the  bank  deposits.  It  phowed  that  in  10  of  the 
Nation's  16  leading  financial  centers,  4  banks  owned  more  than  80  percent  of  all 
commercial  assets ;  that  in  9  of  these  nnancial  centers,  2  banks  owned  more  thna  80 
pf  cent  of  all  commercial  bank  assets ;  and  that  In  each  of  the  1 S  leading  finanelal 
centers,  the  first  2  banks  owned  more  than  40  percent  of  all  the  eommeraal  assets, 
the  first  4  banks,  60  percent. 
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Suah  ooncBstratioti  U  contrary  to  the  fundameatal  premise  that  the  banUni; 
tTBtem  of  the  United  States  should  rely  for  its  vitality  on  vigorous  competition 
by  a  multitude  of  independent  banks,  locally  organiied,  locally  Gnonced,  and 


. .  rhere  a  few  mammoth  institutions  oontrol  nearly  all  the  banking 
f*eilitiea,  the  American  ayatem  is  baaed  on  competition  aa  one  of  tbestrongest  fac- 
tors safeguarding  a  sound  banking  Byatem. 

A  coroUatT  matter  of  serious  conoem  resulting  from  merger  activity  is  the 
gradual  decUae  In  the  total  number  of  banlta  in  the  Nation.  The  fact  is  that 
Ute  bsnUns  population  of  our  country  is  at  a  38-year  tow  despite  the  postwar 
tiooiii,  de^Hte  the  286-percent  growth  in  bank  assets,  despite  the  new  high  level 
of  loanaand  deposits,  oespite  the  greatly  increased  use  made  of  banking  services, 
and  den>lte  the  enormous  growth  in  the  number  of  depositors.  As  a  consequence 
of  this  oiminuUon  of  banks  through  mergers,  competition  among  banking  institu- 
tions has  been  lessened  in  communities  through  the  Nation.  Over  76  counties 
in  tbe  United  States  have  no  oommeroial  banking  facilities  whatsoever;  hundreds 
of  smsU  American  communities  have  become  bankless  towns;  and  many  others 
are  served  by  only  one  bonk  in  place  of  the  two  or  three  which  existed  in  the  1920's. 
In  these  drcumstances,  I  think  that  the  bill,  provided  it  is  properly  administered, 
oonstitutes  a  aignificant  step  forward.  True,  it  does  not  contaia  all  the  safeguards 
that  I  believe  necessary  to  oope  with  the  rash  of  bank  mergers  that  have  beaet 
the  Nation.  For  example,  it  would,  in  mv  opinion,  have  been  preferable  to  have 
made  provision  for  a  hearing  on  the  record  and  the  right  of  court  review,  together 
with  adoption  of  the  competitive  test  contained  in  section  7  of  the  Clayton  Act 
iritb  roecific  exceptions  for  oases  involving  probable  failures,  management  prob- 
lems, inadequate  capital  or  unsound  assets,  or  overbanked  communities. 

But  this  should  not  obscure  the  fact  that  the  bill  represents  a  real  achieve- 
ment, due  to  large  part  to  amendments  added  by  the  House  and  Senate  Banking 
and  Currency  (^Hnmittees,  and  by  the  Senate.  Thus  the  bill  has  been  mate- 
rially strenguiened  by  an  amendment  making  mandatory  agency  consultation 
with  tbe  Attorney  General  on  competitive  factors  and  requiring  the  Attorney 
Oenend  to  submit  a  report  to  the  agiency  on  such  factors.  In  proposing  such  an 
amendment  before  the  Senate  Banking  Committee,  I  testified  that  "it  would  be 
little  short  of  folly  to  require  the  appropriate  Federal  bank  supervisory  agency 
to  obtain  the  viewsof  the  other  two  banking  agencies  (with  respect  to  competitive 
eonaiderstloiu),  but  not  impose  the  same  requirement  in  respect  to  seeking  the 
informed  advice  of  the  Department  of  Justice — the  agency  qieciGcally  charged 
by  Congresa  with  nsponsioility  for  examining  into  competitive  implications  of 
proposed  meroera."  Pursuant  to  the  amendment,  it  is  clear,  of  course,  that  at 
the  time  of  tne  request  made  to  the  Attorney  General,  the  Federal  banking 
sgendes  wUl  make  available  to  the  Department  of  Justice  all  information  in  their 
■  a  whioh  would  be  relevant  to  the  Attorney  General's  determination  of 
ititivs  sspeets  of  the  merger.     Such  cooperation,  it  must  be  stressed,  is 

jo  tlis  prompt  and  complet«  performance  of  the  responsibilities  given  to 

tbe  Attorney  Gweraf  under  the  terms  of  the  amendment. 

The  bill  was  also  strengthened  through  adoption  by  the  House  Banking  an 
Currency  Committee  of  an  amendment  establisning  as  the  competitive  test  "the 
effect  on  oompetition — including  any  tendency  toward  monopoly."  This  amend- 
ment sllirs  tne  test  contained  in  the  Senate  bill,  namelv,  whether  the  merger 
"may  knsen  competition  imduly  or  tend  unduly  to  create  a  monopoly."  As  I 
testified,  adoption  of  such  a  grotesque  standard  as  "unduly"  would  mean  that  it 
"is  the  poUuy  of  Congress  tbat  a  bank  merger  which  tends  to  monopoly  is  in  the 
public  interest;  that  only  if  it  tends  unduly  to  monopoly  should  it  be  banned." 
That  test,  I  emphsriied,  would  do  little,  if  anything,  to  insure  competitive  entcr- 
prlss  in  banking. 

ParenthctioaUy,  it  may  be  pointed  out  that  in  construing  the  term  "any  tend- 
ency toward  monopoly"  speoined  by  the  House  committee  amendment,  such  cases 
aa  Unittd  Slate*  v.  DuPont  (353  U.S.  586,  592,  S93)  and  Tranaamerica  Corp. 
V.  Bodrd  ofOoPtrnort  (206  Fed.  2d,  163,  189)  will  serve  as  a  most  useful  guide. 

Furth^  amendments  to  the  bill  requiring  annual  reports  to  the  Congress  and 
puldiestion  in  a  newspaper  of  notice  of  proposed  mergera,  are  salutary  in  the  public 
mtereet.  They  are  salutary  because  they  will  enable  tbe  Congress  and  the  public 
to  be  informed  of  bank  merger  activity.  And  most  important,  they  will 
enable  the  appropriate  congressional  committees  to  exercise  close  and  continuing 
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Borutinr  of  the  manner  in  which  tbe  banking  agencies  administer  the  competitive 
standards  contained  in  the  bill.  Such  Horutlny  is  of  the  utmost  importance . 
For  unless  the  banking  agencies  prohibit  those  mergers  which  have  an  anticom- 
petitive effect  as  intended  by  this  measure,  there  is  the  very  real  possibility  indeed 
that  our  Nation's  banking  system  will—and  in  short  order — l>ecome  dominated 
to  a  far  greater  extent  than  now  by  a  handful  of  financi^  interests. 

Mr.  MuLTER.  Mr.  Speaker,  for  many  years  Congress  has  been  concemed  with 
providing  proper  safeguards  against  mergers  and  consolidations  of  banlcs  which 
tended  to  feesen  competition  or  tended  to  create  monopolies  in  banking. 

The  enactment  of  tne  present  bill  before  the  House  is  another  step  in  improving 
the  legislation  on  the  subject. 

The  Sherman  Antitrust  Act  and  the  Clayton  Act  apply  in  this  field.  But  not  to 
every  phase  of  it  and  not  as  effectively  as  is  desired.  This  bill  in  no  way  limits 
the  Sherman  Antitrust  Act  or  the  Clayton  Act  nor  will  its  enactment  in  any  way 


affect  any  pending  actions  or  prosecutions  under  existing  statutes. 

The  billprovidesfor  control  of  all  mergers  by  banks  whose  deposit    .      _ .       . ._, 
insured.     In  using  the  word  "merger"  I  use  it  in  its  most  all-inclusive  sense  be- 


cause under  the  terms  of  the  bill  it  will  apply  to  mergers  and  consolidations  and 
acquisitions  of  assets,  no  matter  how  accomplished. 

The  enactment  of  the  bill  will  prohibit  future  mergers  unless  approved  by  the 
appropriate  Federal  banking  agency.  If  the  resulting  bank  is  to  oe  a  national 
iMnk,  the  Comptroller  of  the  Currency  must  approve;  if  a  State  bank  which  is  ■ 
member  of  the  Federal  Reserve  System,  the  Federal  Reserve  Board  must  approve; 
and  if  it  is  an  insured  State  bank  that  is  not  a  member  of  the  Federal  Reserve 
System,  the  Federal  Deposit  Insurance  Corporation  must  approve. 

In  every  case  the  approving  agency  must,  in  advance  of  approval,  request  a 
report  from  the  Attorney  General  of  the  United  States  as  to  the  compietitive  fac- 
tors involved,  except  in  such  instances  where  immediate  action  is  neMed  because 
of  the  emergencies  that  occasionally  confront  the  supervisory  agencies  in  dealing 
with  banks.  The  Attorney  General's  report  is  advisory.  In  addition,  each  of  the 
other  supervisory  agencies  myst  be  consulted  by  the  agency  charged  with  con- 
sidering the  application  in  order  to  standardize  the  practice  in  dealing  with  such 
applications. 

Much  controversy  arose  during  the  course  of  the  hearings  on  this  bill  in  both 
Houses  of  Congress  with  reference  to  the  extent  that  the  competitive  and  monop- 
olistic factors  should  be  considered  as  determinative  of  these  applications.  AD 
concerned  agreed  that  all  of  the  banking  factors  must  be  considered.  There  also 
seemed  to  be  no  disagreement  that  the  competitive  and  monopolistic  factors  should 
fdso  be  considered.  Under  the  Sherman  Antitrust  Act  and  under  the  Clayton 
Act  the  s(de  tests  revolve  around  the  leasing  of  competition  and  the  creation  of 
monopolies. 

The  language  of  S.  1062  as  amended  by  the  House  Banking  and  Currency 
Committee  and  as  it  appears  in  the  bill  we  are  now  about  to  pass  in  the  House 
makes  it  clear  that  the  competitive  and  monopolistic  factors  are  to  be  considered 
along  with  the  banking  factors  and  that  after  considering  all  of  the  facton  in- 
volved, if  the  resulting  institution  will  be  in  the  public  interest,  then  the  applica- 
tion should  be  approved  and  otherwise  disapproved. 

The  banking  agencies  are  thus  free  to  approve  a  merger  to  save  a  failing  bank, 
or  to  approve  a  merger  brought  about  by  emergent  conditions  even  though  such 
action  necessarily  lessens  competition  or  creates  a  monopoly  in  the  particular 
community  involved. 

L4ke  most  legislation  of  this  type,  it  depends  for  its  implementation  upon 
the  agencies  of  Government  paying  heed  to  the  Intent  of  the  Congress.  If  this 
legislation  does  not  have  the  desired  and  desirable  effect  of  calling  a  halt  to  the 
rash  of  bank  mergers  that  we  have  witnessed  in  this  country  over  the  last  several 
years,  with  the  undersirable  effect  of  constantly  reducing  the  number  of  banks 
which  are  serving  the  public  and  increasing  to  inordinate  Hiie  the  big  banks  of 
the  country  at  the  expense  of  the  small  and  independent  banks,  then  much  more 
restrictive  legislation  will  be  called  for. 

Under  no  circumstances  is  the  enactment  of  this  bill  to  be  taken  as  an  indica- 
tion that  the  Congress  acquiesces  in  any  of  the  bank  mergers  and  consolidations 
that  have  heretofore  occurred. 
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Mr.  Johnson  of  Teua.  Mr.  Fraldent,  for  the  informfttion  of  all  Senatore,  I 
believe  the  dtetingulabed  Senator  from  ArkaiiBas  (Mr.  Pulbright),  former  chair- 
man of  the  Committee  on  Banking  and  Currency,  in  the  absence  of  the  Senator 
from  Virgjnia  (Mr.  Robertson),  who  is  abeeot  becauBe  of  a  death  in  his  family, 
is  preparod  to  make  a  motion  in  connection  with  the  bank  merger  biU. 

I  do  not  bdieve  it  will  take  very  long.  It  ie  not  controversial.  However,  I  ask 
unanimous  consent  that  the  Senator  from  Arkansas  may  make  the  motion  at 
this  time,  and  that  there  be  not  to  exceed  5  minutee  debate,  pro  and  con. 

The  Pbksidino  Otfices  (Mr.  Byrd  of  West  Virginia  in  the  chair).  Is  there 
obJectionT     The  Chair  hears  none,  and  it  la  so  ordeml. 

Mr.  FuLBBioHT.  Mr.  President,  I  ask  that  the  Chair  lay  before  the  Senate 
a  message  from  the  House  on  the  bill  8.  1062  with  the  amendment  of  the  House 
tha«to. 

The  Frealding  Officer  laid  b^ore  the  Senate  the  amendments  of  the  House  of 


Representatives  to  the  bill  (S.  1062)  to  amend  the  Feder^  Deposit  Insurance  Act 
to  provide  safegnards  against  merKers  and  consolidatfons  of  banks  which  might 
lessen  competition  nndulr  or  tena  unduly  to  create  a  monopoly  in  the  field  of 


banking,  which  were,  to  strike  out  all  afto'  the  enacting  clause  and  insert: 

"That  subsection  (c)  of  section  18  of  the  Federal  Depoeit  Insurance  Act  is 
amended  by  striking  out  the  third  sentence  and  inaertmg  in  lieu  thereof  the 
following:  "No  insured  bank  shall  merge  or  consolidate  with  any  other  insured 
bank  or,  either  directly  or  indirectly,  acquire  the  assets  of,  or  assume  liability  to 
pay  any  deposits  made  in,  any  other  Insured  bank  without  the  prior  written 
consent  (i)  <u  the  Comptroller  of  the  Currency  if  the  acquiring,  assuming,  or  re- 
sulting twiik  Is  to  be  a  national  bank  or  a  District  bank,  or  (it)  of  the  Board  of 
Governors  of  the  Federal  Reeerve  System  If  the  acquiring,  Bssuming,  or  resulting 
bank  is  to  be  a  State  member  bank  (except  a  District  bank),  or  (iii)  of  the  Coi^ 
poration  if  the  acquiring,  assuming,  or  resulting  bank  is  to  be  a  nonmember 
insured  bank  (except  a  District  bank).  Notice  of  any  proposed  merger,  con- 
solidation, acquisition  of  assets,  or  assumption  of  liabilities,  in  a  form  approved 
by  the  Comptroller,  the  Board,  or  the  Corporation,  as  the  case  may  be,  shall 
(except  in  a  case  where  the  furnishing  of  reports  under  the  seventh  sentence  of 
this  subsection  is  not  required)  be  published,  at  appropriate  intervals  during  a 
period  (prior  to  the  approval  or  disapproval  of  the  transaction)  at  least  as  long 
aa  the  period  allowed  under  such  sentence  for  furnishing  such  reports,  in  a  news- 
mper  of  general  circulation  in  the  community  or  communities  where  the  main 
offices  of  the  banks  involved  are  located  (or,  if  there  is  do  such  newspaper  in  any 
such  community,  then  in  the  newspaper  of  general  circulation  published  nearest 
thereto).  In  granUng  or  witbholdmg  consent,  under  this  subsection,  the  Comp- 
troller,  the  Board,  or  the  Corporation,  as  the  case  may  be,  shall  consider  the 
financial  history  and  condition  of  each  of  the  banks  involved,  the  adequacy  of  its 
capital  structure,  its  future  earnings  prospects,  the  general  character  of  its  man- 
agement, the  convenience  and  needs  of  the  community  to  be  served,  and  whether 
or  not  ita  corporate  powers  are  consistent  with  the  purposes  of  this  Act.  In  the 
case  of  a  merger,  consolidation,  acquisition  of  assets,  or  assumption  of  liabilities, 
the  appropriate  agency  shall  also  take  into  consideration  the  effect  of  the  trans- 
action on  competmon  (including  any  tendency  toward  monopoly),  and  shall  not 
approve  the  transaction  unless,  after  considering  all  of  such  factors,  it  finds  the 
truisaction  to  be  in  the  public  interest.  In  the  int«resU  of  uniform  standards, 
bdore  acting  on  a  merger  consolidation,  acquisition  of  assets,  or  assumption  of 
liabilities  under  this  subsection,  the  agency  (unless  it  finds  that  it  must  act  imme- 
diately in  order  to  prevent  the  probable  failure  of  one  of  the  banks  involved)  shall 
request  a  report  on  the  competitive  factors  involved  from  the  Attorney  General 
and  the  other  two  l»nking  agencies  referred  to  in  this  subsection  (which  report 
shall  be  furnished  within  thirty  calendar  days  of  the  date  on  which  it  is  rei^uested, 
or  within  ten  calendar  days  of  such  date  if  the  requesting  agency  advises  the 
Attorney  General  and  the  other  two  banking  agencies  that  an  emergency  exists 
requiring  expeditious  action).  The  Comptroller,  the  Board,  and  the  Corporation 
shaU  each  foclude  in  its  annual  report  to  the  Congress  a  description  of  each 
merger,  consolidation,  acquisition  <tt  assets,  or  assumption  of  liabilities  approved 
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bv  it  during  the  period  covered  bj  the  report,  along  with  the  following  informa- 
tion: the  name  and  total  resources  of  each  bank  involved  i  whether  a  report  has 
been  submitted  by  the  Attorney  General  hereunder,  and,  if  bo,  a  summary  by 
the  Attorney  General  of  the  aubetance  of  such  report;  and  a  statement  bf  the 
Comptroller,  the  Board,  or  the  Corporation,  as  the  case  may  be,  of  the  basis  for 
its  approval.'  " 

And  to  amend  the  title  so  as  to  read:  "An  Act  to  amend  the  Federal  Depomt 
Insurance  Act  to  require  Federal  approval  for  mergers  and  consolidations  of 
insured  banks." 

Mr.  FuLBRiGHT,  Mr.  President,  T  move  that  the  Senat«  concur  in  the  amend- 
ment of  the  House. 

Benate  bill  1062  was  introduced  on  February  16.  1959.  It  was  sponsored  by 
the  Senator  from  Virginia  [Mr.  Robertson],  the  Senator  from  Indiana  [Mr. 
Capeliart],  and  myself.  S.  1062  was  based  on  bills  which  liad  previously  passed  tlie 
Senate,  S.  3911,  84th  Congress,  in  1956,  and  section  23  of  Utle  III  of  the  financial 
institutions  bill,  S.  1451,  85th  Congress,  iu  1957. 

The  BaniiiiJH  and  Currency  Committee  held  hearings  on  S.  1062.  The  commit- 
tee considered  Ihe  bill  thoroughly  and  amended  it  to  require  reports  from  the 
Attorney    General   on   prospective   mergers. 

The  Senate  debated  the  bill  thorougiiTy  and  amended  it  to  require  aemiainnual 
reports  to  Congress  on  approved  mergers. 

The  House  Banking  and  Currency  Coromittee  held  hearings  and  made  a 
number  of  additional  amendmentB,  which  I  will  discuss  later.  The  bill,  as 
amended  by  tile  House  committee,  passed  the  House  on  April  4,  I960. 

Since  the  bill  has  already  been  thoroughly  considered  by  the  Senate,  it  is 
not  necessary  to  discuss  at  length  the  reasons  for  the  bill — the  great  number 
of  mergers  wl'.l'  have  recently  been  taking  place  and  the  vast  resources  in- 
volved in  these  .ticrgerE-  and  the  fact  that  many  bank  mergers  are  subject  to 
virtually  no  contic!.  ttnd  even  those  which  are  subject  to  control  are  not  cov- 
ered by  clear  standards  with  respect  to  competitive  factors. 

On  previous  occasions  when  the  Senate  lias  considered  bank  merger  bills,  the 
principal  issue  has  b^n  whether  bank  mergers  should  be  regulated  by  the  Fed- 
eral bank  supervisory  agencies— the  Comptroller  of  the  Currency  in  the  case 
of  national  banlu,  the  Board  of  Governors  of  the  Federal  Reserve  System  in 
the  case  of  Stato  memlier  banks,  and  the  FDIC  in  the  case  of  insured  nonmember 
banks — on  the  basis  of  banking  factors  and  competitive  factors,  like  other  regu- 
lated industries;  or  whether  bank  mergers  should  be  subject  to  the  antinwrger 
provisions  of  section  7  of  the  Clayton  Act,  like  ordinary  nooregulated  industrial  or 
commercial  enterprises. 

As  it  passed  the  Senate,  B.  1062  expressed  the  view  of  the  Senato,  for  the  third 
time,  ttiat  bank  mergers  should  he  regulated  by  the  Federal  banking  agencies  on 
the  basis  of  banking  fftctors  and  competitive  factors,  with  no  single  factor  being 
in  itself  controlling.  S.  1062  was  a  clear  statoment,  for  the  third  time,  of  the 
Senate's  view  that  the  provisions  of  section  7  of  the  Clayton  Aot  should  not 
apply  to  bank  mergers. 

The  amendments  to  S.  1062  made  by  the  House  do  not  change  this  nspeot  of 
the  bill.  The  House  has  agreed  with  the  Senate  tliat  bank  mergers  should  be  con- 
trolled by  the  Federal  banking  agencies  on  the  basis  of  both  talcing  factOfBUid 
competitive  factors,  and  that  section  7  of  the  Clayton  Act  should  oontinue  to  be 
inapplicable  to  bank  mergers. 

Banking  is  r^ulated  and  subject  to  mariy  controls  not  applicable  to  the  ordi- 
nary industrial  or  commercial  enterprise:  Entry  into  the  field  of  banldag  ia  re- 
stricted; the  establishment  of  brauchee  is  restricted;  and  the  practices  and  pro- 
cedures of  banking,  from  the  payment  of  interest  on  deposits  to  the  kinds  of  Irains 
made  and  the  resen'es  wtiich  must  be  maintained,  are  closely  regulated  and 
oontrolled.  Competition  in  bontcing  is  desirable  and  beneficial;  but  unrcBtncted 
competition  in  bankiug,  with  the  bank  failures  which  would  result,  is  no  more 
possible  than  it  is  in  the  field  of  public  utilities  or  other  industries  affected  to  ■ 

Sreater  or  lesser  extent  with  the  public  interest.  Banking  is  too  important  to 
epoeitors,  to  borrowers,  to  the  Go\'ernment,  and  the  public  generally,  to  permit 
unregulated  and  unrestricted  competition  in  that  field. 

The  antitrust  lan-s  have  reflected  an  awareness  of  the  difference  between 
banking  and  other  regulated  industries  on  the  one  hand,  and  ordinary  unregu- 
lated industries  and  commercial  enterprises  on  the  other  hand.  The  1950  amend- 
ment to  section  7  of  the  Clayton  kcx,  which  for  the  first  time  imposed  control! 
over  meters  by  means  other  than  stock  acquisitions,  did  not  apply  to  bank 
mergers  which  are  practically  invariably  accomplished  bv  means  other  than  stock 
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koquiaitiOD.     AMordingly  for  all  praotloftl  purpoeefl  bank  mergen  have  beea  and 
still  are  exempt  from  flection  7  ot  the  Clayton  Act. 

It  is  not  clear  whether  the  Sherman  Antitruat  Act  of  1890  would  now  be  held 
to  apply  to  banking  in  general  and  to  bank  mergers  in  particular,  though  it 
aeema  clear  that  Senator  John  Sherman,  the  former  Secretary  of  the  Treasury, 
for  whom  the  act  was  named,  and  the  Slat  Congress,  did  not  expect  or  intend 
bankina  to  be  covered  by  an  act  applicable  to  interstate  commerce.  And  even 
if  the  Bberman  Act  is  hdd  to  apply  to  banking  and  to  bank  mergers,  it  Be«ma 
dear  that  under  the  rule  of  reason  spelled  out  in  the  Standard  Oil  case,  different 
oonsiderations  will  be  found  applicable,  in  a  regulated  field  like  banking,  in 
determining  whether  aotivitiee  would  "unduly  diminish  competition,"  in  the 
words  of  the  Supreme  Court  in  that  case. 
I  should  like  bo  explain  the  amendments  made  by  the  House  in  more  detail. 
The  House  committee  bill,  which  was  passed  by  the  House  under  suspension 
of  rulee  on  April  4,  is  a  complete  substitute  for  S.  1062. 

Both  bills  require  the  appropriate  banking  agency  to  consider  the  six  banking 
factors  set  forth  in  the  Federal  Deposit  Insurance  Act.  These  are:  First,  the 
financial  history  and  condition  of  each  of  the  banks  involved;  second,  the  adequacy 
of  its  capital  structure;  third,  its  earnings  prospects;  fourth,  the  general  character 
ofits  management;  fifth,  the  convenience  andneedsofUie  community  to  be  served; 
and  sixth,  whether  the  bank's  corporate  powers  are  consistent  with  the  purposes 
of  the  Federal  Deposit  Insurance  Act.  S.  1062  incorporated  these  factors  by 
reference;  the  House  amendment  lists  them. 

a.  1062,  as  passed  by  the  Senate,  added  a  seventh  factor  to  be  considered: 
whether  the  transaction  would  "unduly  lessen  competition  or  tend  unduly  to  cre- 
ate a  monopoly."  The  House  bill  substitutes  for  this  the  requirement  that  "the 
appropriate  agency  shall  also  taiie  into  consideration  the  effect  of  the  transaction 
on  competition — including  any  tendency  toward  monopoly." 

The  House  amendment  goes  on  to  provide  that  the  merger  "shall  not"  be  ap- 
proved unless,  "alter  considering  all  such  factors,  it — the  agency — finds  the  trans- 
action to  be  is  the  public  interest." 

The  House  amendment,  like  the  Senate  version  of  S.  1062,  makes  it  clear  that 
the  baakingfactora  and  the  competitive  factors  must  be  considered  by  the  banking 
agencies.  The  House  amendment,  like  the  Senate  version  of  S.  1062,  makes  it 
clear  that  no  one  of  these  factors  is  controlling.  In  any  given  merger,  competitive 
factors  unfavorable  to  the  merger  may  be  outweighed  by  banking  factors  favorable 
to  the  merger,  and  competitive  factors  favorable  to  the  merger  may  outweigh 
banking  factors  unfavorable  to  the  merger.  All  of  these  seven  factors  must  be 
considered  and  weighed  together,  and  the  merger  should  be  approved  only  if,  after 
consideration  of  all  of  these  factors,  the  net  result  is  in  favor  of  the  proposal. 

This  balancing  of  favorable  and  unfavorable  banking  factors  along  with  favor- 
able and  unfavorable  competitive  factors,  with  no  one  of  them  being  overlooked 
and  no  one  of  them  being  controlling,  was  just  what  was  meant  by  the  Senate 
when  it  used  the  word  "unduly"  in  referring  to  the  competitive  factors.  I  am 
satisfied  that  the  House  has  reached  just  the  same  result  the  Senate  reached  three 
times  before. 

This  is  made  clear  at  pages  II  and  12of  the  House  report,  where  it  is  stated  that: 
"Your  committee  is  convinced  the  Senate's  approach  is  basically  sound.  Where 
demonstrable  benefits  would  flow  from  a  proposed  merger,  these  should  be  weighed 
against  any  adverse  effect  on  competition.  Your  committee  feels,  however,  that 
the  language  of  the  Senate  Bill  can  be  improved,  to  insure  that  the  intent  indicated 
in  the  legislative  hisotory  of  the  bill  in  the  Senate  will  be  properly  carried  out. 
Your  committee  concurs  with  the  Senate  committee  report's  repeatedly  expressed 
intent  to  allow  approval  of  bank  mergers  that  would  be  in  the  public  interest. 

"After  all  the  factors  have  been  weighed,  the  transaction  should  be  approved 
only  if  the  supervisory  agency  is  satisfied  that,  on  balance,  its  effect  will  be  bene- 
ficial." 

This  understanding  was  also  expressed  by  Representative  Brown,  chairman  of 
the  Bubeommittee  which  handled  the  bill,  in  presenting  the  bill  to  the  House, 


at  page  72fi8,  of  the  Congressional  Record.     Representative  Brown  said: 
''in  determining  whether  a  merger  is  in  the  public  interest,  the  banking  ag 


agency 


wiU  consider  the  several  factors  listed  in  the  bQl;  after  weighing  them,  the  agencv 
will  determine  whether  the  net  balance  is  favorable  or  unfavorable,  and  will 
approve  the  merger  only  if  the  merger  is  in  the  public  interest  in  the  sense  that 
tdu  balance  is  favorable." 

The  FBBBiDiNa  OFriciR.  The  time  of  the  Senator  from  Arkansas  has  ex- 
pired. 
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Mr.  FuLBEiOHT.  Mr.  President,  I  ask  that  I  may  have  3  additional  minutet. 

Mr.  JoHNBON  of  Texas.  Mr.  President,  I  yield  3  minuteB  to  the  Senator  from 
Arksoaaa. 

Mr.  Fdlbeight.  I  was  quoting  from  Representative  Brown's  explanatkm  ot 
tbepurpose  and  meanina  of  the  phrass  "in  the  public  interest." 

The  phrase  "in  the  public  interest"  as  used  inS.  1062  is  not  independent!  it  ii 
not  isobted.  The  plirase  is  specifically  and  clearly  tied  in  with  the  banking  and 
competitive  factors  which  are  apecificaJly  listM  in  the  bill.  The  language  m  the 
bill  IS  entirely  clear  on  this  point: 

"The  agency  shall  not  approve  the  transaction  unless,  after  consideriag  aO 
of  such  factors,  it  finds  the  transaction  to  be  in  the  public  interest." 

Thia  distinguishes  the  phrase  "in  the  public  interest,"  as  here  used,  from 
comparable  phrases  in  other  statutes  where  the  phrase,  "consistent  with  the  public 
interest,"  ia  used  as  a  general  standard  without  reference  to  specific  factors. 

The  phrase,  "in  the  public  interest,"  ia  not  a  new  standard  itself.  It  is  not 
an  eighth  factor.  It  doea  not  call  for  a  separate  finding  that  a  propoeed  merger 
ia  "in  the  public  intereat,"  aaide  from  the  banking  factors  and  competitive  factors 
which  must  be  considered.  The  phrase  ia  used  only  to  indicate  that  if  the  merger 
is  to  be  approved,  the  weighing  of  the  aeven  apecffied  factors  must  have  resulted 
in  a  finding  favorable  to  a  merger. 

The  requirement  that  a  favorable  finding  must  be  made  if  the  merger  is  to 
be  approved  meane  only  that  a  beneficial  result  must  appear  after  the  weighing 
of  the  seven  specific  factors  set  forth  in  the  bill.  It  does  not  require  the  agency 
to  go  beyond  these  seven  factors  and  find  an  independent  and  separate  pubbc 
interest  in  the  merger. 

The  requirement  of  a  favorable  finding  after  weighing  these  seven  factors 
doea  not  seem  out  of  place  in  thia  legialation.  A  favorable  finding  would  have 
to  be  made,  for  example,  in  other  cases  which  the  banking  agencies  must  eon- 
sider,  auch  aa  the  chartering  of  a  new  bank.  It  ia  this  distinction  between  banking 
and  other  busineases  whii%  justifies  different  treatment  for  bank  mergers  and 
other  mergers.  It  was  this  diatinction  that  led  the  Senate  to  reject  the  flat 
prohibition  of  the  Clayton  Act  test  which  applies  to  other  mergers. 

Furthermore,  with  respect  to  the  requirement  of  a  favorable  finding,  it  is  dear 
this  question  remains  entirely  wittiin  the  determination  of  the  Federal  banking 
agency  passing  upon  the  merger,  to  be  based  upon  ite  weighing  of  the  six  "banking 
factors  and  the     competitive^'  factor. 

The  Senate  version  of  S.  1062  required  the  banking  agency  considering  a  merger 
to  obtain  a  report  from  the  Attorney  General  on  the  competitive  factors  involved 
in  the  merger.  This  report  was  required  in  order  that  the  Attorney  General's 
knowled^  and  background  of  experience  in  the  field  of  anticompetitive  and 
monopolistic  matters  should  be  made  available  to  the  banking  agencies  in  their 
consideration  of  bank  mergers.  At  the  same  time,  it  was  mode  clear  that  the 
.  Attorney  General's  report  on  competitive  factora  was  limited  to  this  one  aspect 
of  the  proposed  merger.  The  Attorney  General  was  not  expected  to  consider  or 
report  on  the  various  banking  factors  involved,  nor  waa  he  expected  to  make  any 
recommendation  as  to  the  action  the  banking  agencies  should  take  on  the  basis 
of  conaideration  of  all  of  the  factors  involved.  Under  these  circumstances,  while 
cooperation  is,  of  course,  expected  between  the  banking  agencies  and  the  Justice 
Department,  it  is  not  intended  that  this  provision  should  give  the  Justice  Depart- 
ment free  entry  to  the  filea  of  the  banking  agencies.  It  ia  not  intended  that  the 
Justice  Department  would  have  any  occasion  te  examine  the  banking  agencies' 
files  relating  to  the  banking  factors  under  consideration  and,  in  particular,  it  is 
expected  that  the  banking  agencies  will  continue  to  give  the  bank  examinen' 
reports  the  same  confidential  treatment  which  the  Department  of  Justice  gives  to 
FBI  reports. 

The  House  made  several  amendmente  to  the  bill  with  respect  to  the  mechanics 
of  consultation  among  the  banking  agencies.  The  procedure  for  obtaining  the 
views  of  the  other  two  banking  agencies,  by  the  banking  agency  which  has  final 
responsibility,  ia  made  to  conform  with  the  procedure  for  obtaining  a  report  from 
the  Attorney  General.  Under  the  House  bill,  the  supervisory  agency  having 
Jurisdiction  can  act  to  save  a  failing  bank  without  seeking  the  views  of  the  other 


ban! 


iking  agencies;  and  the  other  banking  agencies  are  required  to  submit  their 

vieWB  witmn  30  days,  or  within  10  days  if  an  emergency  exiats.  The  House 
amendment  also  proYidea  that  the  reporta  of  the  other  banking  agencies  shall  be 
requested  only  on  the  competitive  factors,  rather  than  on  all  factors  to  be  con- 
sidered, including  the  hunlung  factors. 
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The  Senate  bill  required  eemiannual  reports  of  the  bank  Bupervisory  agenoiee; 
the  Rouae  amendment  provides  instead  for  including  this  informalaon  in  the 
agencies'  annual  reports.  The  Senate  bill  provided  for  a  summary  by  the  banking 
agendee  of  the  Attorney  General's  reports;  the  House  amendment  makes  it  clear 
that  the  summary  should  be  preparea  by  the  Attorney  General. 

An  entirely  new  provision  in  the  House  amendment  is  a  requirement  that  notice 
of  a  proposed  mei^ite  be  published  in  a  newspaper  ol  general  circulation  in  the 
eontmunity  or  communities  where  the  main  offices  of  the  banks  involved  are 
located.  In  the  n<Hinal  case,  the  notice  must  be  published  at  least  30  days  before 
the  banking  agency  approves  or  disapproves  the  me^er,  with  exceptions  for 
emergency  situations.  A  similar  requirement  now  exists  for  national  bank 
mergers  and  for  bank  holding  tximpBDy  acquisitions. 

I  have  consulted  with  members  of  the  Senate  Committee  on  Banking  and 
Curreney  who  would  be  conferees  if  the  bill  were  to  be  sent  to  conference,  and  we 
are  agreed  that  the  Senate  should  agree  to  the  House  amendments. 

I  should  add  that  I  believe  this  bill,  providing  for  effective  regulation  of  bank 
mergeia  for  the  first  time,  is  a  significant  accomplishment.  We  nave  tried  for  a 
long  time  to  enact  sound  legislation  on  this  subject  and  I  trust  we  shall  now  be 
Bucceesful. 

I  move  that  the  Senate  concur  in  the  House  amendments  to  the  bill,  S.  1062. 

During  the  delivery  of  Senator  Fulbright's  remarks, 

Mr.  BiNNBTT.  Mr.  President,  will  the  Senator  from  Arkansas  yieldT 

Mr.  Fdiariqht.  I  yield. 

Mr.  Bennett.  We  are  now  operating  under  a  strict  time  limitation.  As  the 
Senator  from  Arkansas  knows,  the  chairman  of  the  committee,  the  Senator  from 
Virginia  [Mr.  Robertson]  and  I  prepared  a  set'  of  questions  and  answers  in  order 
to  set  forth  and  make  clear  our  understanding  of  the  purpose  and  effect  of  the  bill. 

Mr.  FuLBRiOBT.  Yes.  That  is  correct.  The  Sienator  from  Virginia  IMr. 
Robertson]  prepared  answers  to  several  questions  which  the  Senator  irom  Utah 
[Mr.  Bennett]  nad  posed.  These  answers  represent  the  views  of  the  Senator 
&om  Virginia,  who  is  chairman  of  the  Committee  on  Banking  and  Currency  and 
the  Buboommittee  on  Banking.  Other  members  of  the  committee  have  con- 
sidered these  questions  and  answers  and  they  represent,  I  am  satisfied,  the  com- 
mittee's understanding^of  the  bill,  and  the  correct  undeistanding  of  the  bill. 

Mr.  Bbnmbtt.  Mr.  President,  in  order  to  make  clear  to  the  banking  agencies, 
which  wiU  administer  this  act,  the  understanding  and  intention  of  the  Senate  in 
aeoeptfng  the  amendments  of  the  House  and  passing  the  amended  bill,  I  ask 
unanimous  consent  that  this  set  of  questions  and  answers  be  printed  in  the  Record 
following  the  statement  by  the  Senator  from  Arkansas,  as  though  I  had  asked 
the  questions  and  the  Senator  from  Arkansas  had  made  the  answers. 

The  PsaBroiNo  OmcBR.  Without  objection,  it  is  so  ordered. 


"Bank  Mehger  Bill 

"Question.  As  I  understand  it,  this  bill  is  not  directed  against  nor  intended  to 
prescribe  or  limit  size  as  such,  without  regard  to  the  banking  and  competitive 
tests  set  forth  in  the  bill,  and  hence  a  merger  of  two  large  banks  should  be  ap- 

g roved  if  found  to  be  in  the  public  interest  under  the  tests  set  down  in  the  bill, 
uppose,  for  example,  a  situation  where  such  a  merger  would  increase  the  extent, 
quaUty,  and  efficiency  of  services  rendered  to  the  public,  enhance  local,  regional, 
or  national  competition,  and  meet  all  the  other  specific  tests  in  the  bill,  would 
not  such  a  merger  be  considered  to  be  in  the  public  interest  under  this  bill,  regard- 
less of  siieT 

"Answer.  Yes.  The  bill  is  not  directed  against  sise  as  such,  nor  does  it  impose 
limits  on  the  size  of  banks.  Size  may  be,  or  course,  an  clement  to  be  considered 
as  part  of  the  banking  tests  and  as  part  of  the  competitive  test  under  the  bill. 
But  it  is  not  controlling.  If  a  merger  of  two  large  banks  qualifies  under  the  tests 
set  forth  in  the  bill,  it  should  be  approved  and  it  will  be  approved,  no  matter  how 
tng  the  two  banks  may  be. 

Question.  The  competitive  factor  in  the  bill  I  take  to  refer,  in  appropriate 
cases,  not  oijy  to  local  but  also  to  State,  regional,  and  national  competitive  effect. 
Is  this  correct? 

"Answer.  Yes.  The  Federal  banking  agency  reviewing  a  proposed  merger 
should  consider  whatever  field  of  competition  the  merging  banks  are  engaged  in 
and  the  new  tAnk  wiU  engage  in.     Some  banks  are  engaged  only  in  local  oompeti- 
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tion.  Other  banki  are  prim&rily  engaged  Id  region^  competition.  Other  buikj 
engss^  in  national  or  international  competition.  The  field  of  oompetitiOD  which 
is  aetuallj  involved  is  the  field  which  should  be  given  conaideration  in  reviewing 
a  merger.  This  is  true  obo  of  the  Justice  Department  reports  on  the  oompetiUve 
factors  involved  in  the  merger.  These,  too,  should  be  concerned  with  the  kinds 
of  competition  the  two  banks  are  now  engaged  in  and  the  kind  of  eompelition 
tlie  merged  banks  will  be  engaged  in. 

"Question.  In  considering  a  proposed  merger,  should  the  needs  of  the  eommu- 
nity  and  the  area  and  the  country  as  a  whole  for  increased  GnaneiAl  services 
reaulting  from  an  expanding  economy  l>e  considered? 

"Answer.  Yes.  The  Federal  banking  agency  reviewing  a  merger  under 
H.  1062  would  certainly  give  due  regard  to  the  adequate  accommodation  of  the 
growing  capital  requirements  of  an  expanding  economy  in  the  oommuDity,  in  the 
area,  and  in  the  country  generally.  Thia  would  not,  of  course,  be  the  contrcdiing 
factor  any  more  than  any  other  single  factor  and,  of  course,  other  means  of  pro- 
viding increased  finHncit<l  services  would  be  borne  in  mind. 

"But  there  it  no  question  that  the  Federal  banking  agency  should  give  due 
regard  to  the  adequate  accommodation  of  the  growing  capital  requirements  of 
an  fixpanding  economy. 

"Question,  In  considering  a  proposed  merger,  would  the  responsible  Federal 
tmnking  agency  be  able  to  take  into  consideration  the  competition  which  the 
merging  banks  (ace,  and  the  merged  bank  would  face,  from  other  kinds  of  finan- 
cial institutions — navings  and  loan  asaociationH,  credit  unions,  inauranee  oom- 
panies,  finance  companies,  and  the  like? 

"Answer,  Yea,  indeed.  All  competition  which  the  merging  banks  now  face, 
and  which  the  merged  bank  would  face,  must  be  taken  into  con^eratioa  by  the 
banking  agency.  This  includes  both  competition  from  other  banks  and  trust 
companies  and  competition  from  other  financial  institutions  which  may  provide 
the  same  or  similar  services.  It  includes  competition  for  the  public's  funds,  in 
the  form  of  deposits,  savings  accounts,  and  the  like,  and  it  includes  competition 
in  supplying  the  public's  needs  for  funds  in  the  way  of  personal  loana,  consumer 
credit,  mortgages,  business  loans,  and  so  on. 

"Question.  Mergers  already  effected  have  given  some  banks  disiinot  com- 
petitive advantages  because  of  increased  lending  limits,  increased  quantity  and 
quality  of  services,  increased  availability  of  mghly  specialized  and  technical 
personnel,  and  increased  overall  resources.  Other  banks  have  not  so  grown  in 
aise  through  mergeis  t>ecause  of  lack  of  feasible  merger  opportunities,  State  laws, 
management  policy,  or  other  reasons.  If  the  effect  of  the  adoption  of  this  bill  is 
to  discriminate  against  these  latter  banks  and  thereby  to  affect  adversely  their 
future  opportunity  to  acquire  or  regain  reasonable  competitive  equality  through 
merger,  then  we  shall  be  protecting  and  making  permanent  a  competitiTe  advan- 
tage or,  a  kind  of  monopolistic  position.  It  is  my  understanding  that  such  a 
discriminatory  result  is  not  intended,  and  that  the  competitive  test  in  thia  bill 
should  not  be  so  construed.     Is  that  correct? 

"Answer,  S,  1062  is  not  intended  to  have  any  discriminatory  reeults.  It  is 
not  intended  to  discriminate  against  banks  which  have  been  unable  to  merge  in 
the  past  because  of  State  laws  or  any  other  reasons.  The  fact  that  a  bank  has 
been  unable  to  merge  in  the  past,  and  therefore  is  at  a  competitive  disadvantage 
with  other  banks,  is  something  which  can  be  and  should  be  taken  into  considera- 
tion by  the  banking  agcncj  reviewing  a  merger  application.  The  bill  is  not 
intended  to  prevent  banks  which  have  not  been  able  to  merge  from  acquiring  or 
regaining  reasonable  competitive  equality  through  merger. 

"Of  course,  this  does  not  mean  that  merely  because  a  bank  was  unable  to 
grow  by  merger  before  the  enactment  of  S.  1062,  it  would  thereby  have  a  right  to 
engage  in  a  merger  which  otherwise  would  be  ruled  out  by  the  standards  of  S.  1062. 
The  standards  set  forth  in  8,  1062  are  the  controlling  tests;  the  competitivs 
disadvantage  which  a  bank  is  suffering  from  because  it  could  not  previously  merge 
ie  to  be  considered  as  just  one  of  the  factors  entering  into  these  tests." 

Mr,  Javitb.  Mr,  Ih^ident,  will  the  Senator  yield? 

Mr,  FuLBBiGHT.  I  yield. 

Mr.  Javits,  I  ask  unanimous  consent  that  a  letter  I  have  received  from  Mr. 
J.  Russell  Clark,  superintendent  of  banks  of  New  York,  be  printed  at  this  point 
in  the  Record.  Mr,  Clark  raises  two  questions,  which  have  been  written  out  for 
Senator  Robertson,  together  with  Senator  Robertson's  answers  to  those  questions. 
If  the  Senator  from  Arkansas  agrees — and  I  understand  that  he  doea — I  aak 
unanimous  consent  that  the  questions  and  answers  may  also  be  printed  at  this 
point  in  the  Record, 
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Mr.  Fm^BiOHT.  That  ie  correct.  The  Senator  from  Virginia  [Mr.  SobertBOD] 
prepared  answ^s  to  the  questions  poeed  by  the  Senator  from  New  York  (Mr. 
JavitB].  In  order  to  make  clear  to  the  banking  agencies  which  will  administer 
this  act  the  understanding  and  intention  of  the  Senate  In  passing  this  bill,  I  join 
in  the  request  of  the  Senator  from  New  York  [Mr.  Javits]. 

There  being  no  objection,  the  letter  and  the  questions  and  answers  were  ordered 
to  be  printed  in  the  Reoord,  as  follows; 

"State  or  Nbw  York, 

"Ban  KIN  □    DlPARTHENT, 

"New  York,  N.Y.,  April  t8,  1960. 
"Hon.  Jacob  J.  Javits, 
"CommUlM  on  Labor  and  Public  WHfare, 
"U.8.  Senatt,  Wathinfion,  D.C. 

"Deab  Senatob  Jatits:  Reference  fa  made  to  your  letter  of  April  11,  I960, 
requesting  my  views  and  comments  on  S.  1062,  as  amended  bj  the  House  of 
Representati  ves. 

I  believe  the  amendments  to  such  bill  effected  by  the  House  of  Representatives 
to  be  most  constructive  and  desirable.  The  criteria  speciBed  under  the  bill  is 
quite  similar  to  the  criteria  that  we  in  New  York  are  required  to  consider  in 
Approving  or  disapproving  bank  mergers,  as  well  as  appUoations  to  form  or  to 
expand  bank  holmng  companies.  Moreover,  such  criteria  are  similar  to  those 
required  to  be  considered  by  the  Board  of  Governors  of  the  Federal  Reserve 
System  under  the  Bank  Holding  Act  of  1966.  I  personally  believe  there  should 
be  no  substantial  difference  between  the  criteria  to  be  considered  in  approving  or 
disapproving  a  merger  and  those  to  be  considered  in  approving  or  disapproving 
the  formation  or  expansion  of  a  bank  holding  company.  Consequently,  I  believe 
the  criteria  now  contained  in  the  bill  to  be  vastly  superior  to  the  criteria  previously 
specified  in  the  original  Senate  version. 

"Ab  I  pointed  out  in  a  speech  which  is  included  in  the  House  report,  I  have  some 
doubts  as  to  how  the  adjective  'unduly,'  as  applied  to  a  lessening  of  competition, 
in  the  origiiuil  Senate  version,  would  be  interpreted  in  those  coses  where  banking 
factors  did  not  neoeesitate  approval  of  a  proposed  merger.  Ultimately,  the  courts 
would  have  had  the  responsibility  of  interpreting  the  adjective  'unduly'  in  the 
original  Senate  version,  for  the  very  indeSniteness  as  to  what  was  meant  by  the 
use  of  such  adjective  as  contrasted  with  the  'substantial'  as  employed  in  the 
Clayton  Act,  would  probably  have  lead  to  extended  litigation.  I  firmly  believe 
that  the  House  in  deleting  the  adjective  'unduly'  has  negated  a  great  deal  of 
aeedlees  htlgation.  In  passing,  I  should  Uke  to  note  that  the  title  to  the  act  still 
retains  the  adjective  'unduly  and  in  view  of  the  new  criteria,  I  would  suggest 
that  the  title  to  the  act  be  changed. 

"I  would  also  like  to  call  your  attention  to  the  remarks  in  my  statement  in 
regard  to  whether  the  bill  may  not  place  State.^ bartered  banks  somewhat  at  a 
disadvantage  as  compared  to  national  banks,  since  in  the  case  of  State  bank 
mergers  both  a  State  and  a  Federal  supervisory  agency  are  required  to  approve, 
while  in  the  case  of  national  banks,  only  approval  by  the  Comptroller's  Omce  is 
required.  On  the  other  hand,  I  believe  the  rei^uirement  that  each  of  the  Federal 
agencies  consult  with  the  others  as  to  their  opmions  with  respect  to  competitive 
factors  would  certainly  tend  to  reduce  the  possibility  that  the  various  supervising 
agencies  will  adopt  conflicting  policies.  Perhaps  State  banks  might  be  placed  in 
a  more  equal  position,  if  it  were  made  clear  that  the  Comptroller  could  not  ap- 
prove a  merger  where  the  principal  consideration  was  the  possible  adverse  effect 
upon  competition,  if  both  the  FDIC  and  the  Federal  Reserve  were  of  the  opinion 
that  the  effect  on  competition  would  be  adverse.  Of  course,  I  must  admit  that 
as  a  practical  matter  I  doubt  that  the  Comptroller  would  so  approve  in  the  face  of 
the  of^xjeition  of  both  the  Federal  Reserve  and  the  FDIC  and,  therefore,  do 
not  strongly  urge  this  point. 

"I  would,  however,  hke  to  call  your  attention  to  the  House  report  accompanying 
S.  1062,  which  states  that  the  approval  of  the  merger  should  depend  'on  a  positive 
showing  of  some  benefit  to  be  derived  from  it  *  *  *  the  burden  should  be  on  the 
proponents  of  a  merger  to  show  that  it  is  in  the  public  interest,  if  it  is  to  be  ai>- 
proved  ♦  •  ♦.'  New  York  State's  approach  to  this  same  point  is  that  it  is 
necessary  to  determine  whether  the  effect  on  competition  is  such  as  to  be  injurious 
to  the  pubUc  interest.  In  other  words,  under  New  York's  approach,  if  all  other 
factors  are  equal,  approval  would  be  granted  unless  it  can  be  shown  that  the 
public  will  be  narmed.  In  the  majority  of  cases,  this  difference  is  purely  a  matter 
of  semantics,  but  it  can  be  controUing  in  a  few  unique  situations.     Fersonally, 
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I  believe  that  the  inference  that  a  proposed  merger  should  be  affirmativdy  in  the 
public  interest  creates  an  unfortunat«  inference  that  banks,  unlike  other  Beg- 
menta  of  private  industi?,  do  not  have  the  right  to  engage  in  mergers  unleaa  the 
public  can  benefit  therefrom,  rather  than  merely  having  the  burden  of  ehowing 
that  there  would  be  no  aubstantial  harm  to  the  public  through  a  levening  M 
competition.  In  additioa,  of  course,  there  is  the  poeaibihty  that  over  the  years  a 
more  and  more  affirmative  showing  that  aparticularmergerisin  the  public  interest 
may  be  required  by  the  Federal  supervisory  authorities  either  aa  a  result  of  con- 
viction or  pubhc  pressure.  On  the  other  hand,  I  think  it  to  be  obvious  that  a 
merger  is  either  in  or  against  the  public  interest.  If  it  is  clear  that  the  burden  of 
proof  is  to  be  placed  on  the  applying  banks  to  show  that  the  merger  is  in  the 
public  interest,  I  think  there  could  be  no  reasonable  objection  to  the  intent  of  the 
House  report.  The  reason  for  this  is  that  in  my  experience  the  cguestion  of  burden 
of  proof  IS  not  too  important,  since  it  has  always  been  the  individual  investigation 
on  the  part  of  the  supervisory  authorities  which  has  been  controlling  and  not  what 
the  parties  allege.  Consequently,  if  it  was  intended  merely  to  pla<%  the  burden 
of  proof  on  the  applying  parties,  1  think  there  could  be  no  reasonable  objection  to 
this,  but  I  think  such  intent  should  be  made  clear. 

"With  the  foregoing  qualification,  I  certainly  would  recommend  enactment  of  3. 
1062  by  the  U.S.  Congress,  as  I  believe  it  to  be  a  constructive  and  desirable  step  in 
achieving  uniformity  in  the  approach  of  bank  supervisory  authorities  Unnrd 

"U  I  may  be  of  any  further  assistance  In  connection  with  this  matter,  please  do 
not  hesitate  to  communicate  with  me. 
"Very  truly  yours, 

"G.  RuasELL  Clabx," 

"Question.  Mr.  Clark  inquires  whether  the  bill  may  place  State-chartered  banka 
at  a  diaadvantage  aa  compared  with  national  banka.  He  thinka  aueh  a  disad- 
vantage might  arise  out  of  the  fact  that,  in  the  case  of  State  bank  mergers,  both  a 
State  and  Federal  supervisory  agency  must  approve  the  merger,  while  in  the  case 
of  national  banks  only  the  approval  of  the  Comptroller  is  neceaaary.  Mr.  Clark 
recognizes  that  as  a  practical  matter,  the  Comptroller  probably  would  not  approve 
a  merger  in  the  face  of  the  opposition  of  both  the  Federal  Reserve  and  the  FDIC. 
Could  I  have  your  comments  on  this  point? 

"Answer.  It  was  to  avoid  the  possibility  of  diacriminatory  treatment  between 
State  banks  and  national  banka  or  between  State  member  banks  and  State  non- 
member  insured  banks  that,  when  one  of  these  agencies  is  considering  a  merger, 
it  is  required  to  get  the  comments  of  the  other  two  agencies  on  the  other  competi- 
tive factors  involved.  This  provides  for  the  maximum  of  uniformity  of  treatment 
among  the  three  agencies.  Certainly  we  all  expect  that  the  consultation  and  the 
cooperation  among  these  three  Federal  banking  agencies  will  be  close  and  will  be 
meaningful.  I  do  not,  of  course,  expect  that  they  will  agree  100  percent  in  every 
case,  but  I  do  expect  that  they  will  pay  careful  attention  and  give  great  weight  to 
the  views  of  the  agencies,  and  I  do  expect  that  in  most  cases  there  will  be  no  disa- 
greement between  them. 

"Question.  Mr.  Clark  also  raiaea  a  question  about  a  case  where  there  ia  no 
positive  showing  of  benefit  resulting  from  the  merger  and  no  positive  showing  of 
detriment.  Mr.  Clark  points  out  that  under  these  conditions  New  York  State 
would  approve  a  merger.    Could  I  have  your  comments  on  this  question? 

"Answer.  These  cases,  where  the  banking  agency  in  charge  just  cannot  make 
ita  mind  up,  sound  difficult.  But  I  question  whether  in  fact  they  will  really 
cause  much  trouble. 

"I  see  that  Mr.  Clark  thinks  that  in  most  cases  the  difference  would  be  purely  a 
matter  of  semantica — in  most  cases,  he  says,  it  will  be  obvious  that  a  merger  ie 
either  in  the  pubUc  interest  or  against  the  public  interest.  In  meet  cues,  in 
other  words,  tne  banking  agency  will  be  able  to  make  up  its  mind. 

"Much  of  the  trouble  comes,  I  think,  from  misunderstanding  and  overempha- 
siiing  the  expression 'in  the  public  interest.'  This  expression  does  not  mean  that 
the  acenciee  will  have  to  find  a  direct  and  immediate  benefit  to  the  public,  as 
Mr.  Clark  suggests.  On  the  contrary,  all  this  expression  means  is  that,  after 
considering  all  the  seven  factors  and  giving  due  weight  to  each  of  them,  the 
agency  can  approve  only  if  the  net  result  of  the  seven  factora  is  favorable. 

The  PKKBIDINO  Officer.  The  time  of  the  Senator  from  Aricansas  has  expired. 

Mr.  DiBKesN.  Mr.  President,  I  yield  1  minute  to  the  Senator  from  Connecticut. 

Mr.  finsu.  Mr.  President,  I  have  talked  with  the  chairman  of  our  committee, 
who  ia  not  here,  and  have  assured  him  that  I  am  in  full  accord  with  his  conclusion 
to  accept  the  House  bill.    The  explanation  of  the  bill  given  by  the  Senator  from 
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Arki  „ 

by  the  Senator  from  Virginia  [ , . 

Beimetti  give  tk  clear  statement  of  the  purpose  of  the  bill  and  the  way  in  which  it 
is  to  be  odminiBterBd  by  the  banking  agencies.  I  am  Klad  that  we  have  been 
aaeured,  by  informal  conversatioDa  with  representatives  of  the  American  Bankers 
Association,  the  Federal  Reserve  Board,  and  the  Federal  Deposit  Insurance 
Corporation,  that  the  House  bill  is  acceptable  to  those  organizations.  I  under- 
stand the  Comptroller  of  the  Currency  has  a  alight  reservation  concerning  the 
House  amendment,  but  that  this  is  not  held  too  strongly  by  him,  and  that  he  is 
willing  tA  acenit  the  House  bill  and  believes  it  will  be  workable. 

I  hope  the  Senate  will  support  the  motion  of  the  Senator  from  Arkansas. 

Mr.  DiHKBXN.  Mr.  President,  did  the  Senator  from  New  York  [Mr.  Javits] 
want  time? 

Mr.  Javits.  I  have  concluded  mv  remarks  on  the  subject.    I  thank  the  Senator. 

Mr.  DiRKSEN.  Then,  Mr.  f^resiaent,  I  yield  back  the  remainder  of  my  time. 

Mr.  Johnson  of  Texas.  Mr.  President,  I  ask  unanimous  consent  that  a  state- 
ment by  me  in  connection  with  the  motion  of  the  Senator  from  Arkansas  be 
printed  at  this  point  in  the  Record. 

There  being  no  objection,  the  statement  was  ordered  to  be  printed  in  the 
Record,  u  f<^i>ws: 

"Stathhknt  bt  Sknatob  Jornbon  or  Txxas 

"The  aotion  of  the  Senate  In  approving  the  House  amendments  to  8.  1062, 
and  sending  the  bill  on  to  the  President  for  nis  approval,  is  an  event  which  deserves 
comment.  The  Congress,  the  Senate,  the  Senate  Banking  and  Currency  Com- 
mittee, its  ehainnaa.  Senator  Robertson,  and  its  former  chairmen,  Senator 
FUlbright,  and  Senator  Capebart,  all  should  be  congratulated  and  complimented 
for  this  Bignifleant  piece  of  legislation. 

"This  un  establishes  uniform  and  clear  standards,  including  both  banking  and 
competitive  (actors,  for  the  consideration  tA  proposed  bank  mergere.  It  eliminates 
*  number  of  gape  in  the  statutory  frameworlc,  which  now  permit  many  bank 
metiers  to  occur  with  no  review  by  any  Federal  agency.  It  provides  for  a  thor- 
ougb  review  by  the  appropriate  Federal  bank  supervisory  agency,  under  these 
comprehenBive  Btandaras,  and  with  the  benefit  of  any  information  which  may  be 
BupNied  by  the  Department  of  Justice  in  the  report  required  from  them,  of  the 
bftiu  mergers  by  asset  aoquisitions  and  other  means  which  are  now  and  will 
continue  to  be  exempt  from  the  antimerger  provisions  of  section  7  <A  the  Clayton 
AntitruBt  Act. 

"It  has  been  a  slow  and  arduous  task  to  bring  this  legislation  to  this  present 
stage.  In  the  S4th  Congress,  in  1956  Senator  Fulbright  introduced  S.  3911. 
This  passed  the  Senate,  but  it  died  in  the  House.  In  the  85th  Congress,  in  1957, 
Senator  Rol^ertson  introduced  a  comparable  provision  as  part  of  his  major 
financial  institutions  bill,  S.  1451.  This  passed  the  Senate,  but  again  the  bill 
died  in  the  House.  S.  1062  was  introduced  in  the  86th  CongreBs,  in  1959,  by 
Senator  Robertson  on  behalf  of  himself  and  Senators  Fulbright  and  Capehart. 
liiis  waa  amended  by  the  Senate  Banking  and  Currency  Committee.  It  was 
passed  fc^  the  Senate  with  a  further  amendment  on  May  14,  1959,  almoet  a  year 
ago.  This  time  the  House  did  not  allow  it  to  die.  After  holding  hearings  and 
sner  further  amending  the  bill,  the  House,  on  April  4,  of  tliis  year,  finally  passed 
the  Senate  bill.  And  the  Seiute  has  now  accepted  the  House  amendments, 
which  clarify  but  do  not  change  the  substance  of  the  Senate  bill. 

"This  long  process  tries  the  temper  of  those  who  must  suffer  under  it.  But 
in  my  judgment  the  repeated  improvements  in  S.  1062,  in  the  course  of  this  slow 
process,  show  the  real  merits,  the  real  benefits,  of  the  legislative  process  at  its  best. 

"Again,  I  want  to  express  my  congratulatioiw  to  Senator  Robertson  and 
Senator  Fulbright,  and  Senator  Capehart  and  the  other  raembera  of  the  Banking 


and  Currency  Committee  for  the  pei 
statesmanship  which  they  have  displayed  ii 
satisfactory  conclusion." 

The  PBKBiniNa  Officeb.  The  question  i: 
Senator  from  Arkansas  that  the  Senate  com 

The  motion  was  ai^eed  to. 

Mr.  JoBHSON  of  Texas.     Mr.  President,  I  move  that  the  Senate  reconsider 
the  vote  by  which  the  amendment  of  the  House  was  agreed  to. 

Mr.  DiBKBiN.  I  move  to  lay  that  motion  on  the  taUe. 

The  motion  to  lay  on  the  table  was  agreed  to. 
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Bank  Mxrokb  Lsqiblatiom 

Mr.  R0BSBT8ON.  Mr.  Preflident,  I  ask  unanimous  consent  to  have  printed  in 
the  Record  at  this  point  a  statement  in  which  I  commend,  during  my  unavoid- 
able absence  from  the  Senate  last  Friday,  the  work  of  the  Senator  from  Arkansas 
{Mr.  Fuibright]  and  other  members  of  the  Committee  on  Banking  and  Currency 
in  calling  up  and  securing  concurrence  in  the  action  of  the  House  of  Representa- 
tives on  the  bank  mer^r  bill,  which  had  been  pending  before  the  Senate  on  and 
off  for  the  last  5  years. 

There  being  no  objection,  the  statement  was  ordered  to  be  printed  in  the 
Record,  as  foUows: 

"ST4TXHINT  BT  Sbnatob  Robbbtson 

"Last  Friday  the  Senator  from  Arkansas  [Mr.  Fuibright]  was  kind  enough  to 
bring  up  for  me  3.  1062,  the  bank  merger  bill,  and  the  Senate  accepted  the  House 
ameodments  and  sent  the  bill  on  to  the  President  for  his  signature. 

"1  appreciate  the  kindness  of  the  Senator  from  Arkansas  in  doing  this.  I  am 
glad  that  he  had  the  opportunity  to  present  this  bill  to  the  Senate,  because  it  is 
a  subject  in  which  he  has  had  great  interest,  going  as  far  back  as  1956,  when  he 
introduced  8.  3911. 

"I  should  like  to  make  it  clear  in  the  Record  that  I  am  in  entire  accord  with 
the  views  expressed  by  the  Senator  from  Arkansas  in  urging  the  Senate  to  adopt 
the  Bouse  amendmeAts,  and  I  agree  entirely  with  his  statement  to  the  Senate  of 
the  effect  and  meaning  of  the  amended  bill.  I  also  want  to  make  it  clear  that 
the  answers  to  the  questions  posed  by  the  Senators  from  Utah,  Mr.  Bennett,  and 
New  York,  Mr.  Javits,  which  have  been  printed  in  the  Record  express  my  views 
in  response  U>  those  questions.  The  Senator  from  Utah,  Mr.  Bennett,  and  the 
Senator  from  New  York,  Mr.  Javite,  have,  through  these  questions,  made  a  con- 
tribution to  the  proper  understanding  of  the  bill,  both  in  the  Senate  at  the  time 
oi  its  passage,  and  m  the  banking  agencies  which  will  be  administering  the  act 
when  it  becomes  law. 

"Other  members  of  the  committee,  too,  especially  Senator  Frear  and  Senator 
Bush,  have  been  most  helpful  in  connection  with  this  bill,  and  I  should  like  to 
thank  them  also. 

"I  appreciate  particularly  the  kind  words  of  the  majority  leader  in  connection 
with  Uie  passage  of  S.  1062.  He  did  not  underestimate  the  delays  and  difficultiei> 
which  this  legislation  has  met,  and  I  am  glad  that  he  is  able  to  take  satiafactinn 
in  the  final  passage  of  the  bUL" 

Mat  28.  t»M. 
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IFrDm  Ibn  CoogreMlonal  Record.  July  10,  ISSl] 

Bank  Mergers 

Mr.  RoBBRTSUN.  Mr.  President,  I  should  like  to  make  a  fuw  comments  on  a 
statement  which  Gov.  J.  L.  Robertson,  of  the  Board  of  GovernorH  of  the  Federal 
Reserve  System,  miule  to  the  Michigao  Bankers  Association  on  June  23  of  this 

year. 

Governor  Robertson's  speech  contains  a  very  interesting  discussion  of  the  prob- 
lems involved  in  bank  mergers.  However,  it  contains  one  point  which  is  suDJect 
to  question  and  which  might  lead  to  serious  misunderstanding  if  allowed  to  pass 
without  comment  or  oriticism. 

In  his  remarks.  Governor  Robertson  discussed  the  Bank  Merger  Act  of  1000 
and  pointed  out  that  it  requires  a  Federal  supervisory  agency  reviewing  a  pro- 
posal for  a  bank  merger  to  consider  seven  factors  set  forth  in  the  statute.  Six 
of  these  factors  relate  to  banking  questions — the  so-called  banking  factors.  The 
seventh  factor  which  must  be  considered  is  the  effect  of  the  [nerger  on  "competi- 
tion including  any  tendency  toward  monopoly."  Under  the  act  the  supervisory 
agency  oonsidering  a  merger  must  get  the  comments  of  the  Attorney  General  and 
the  other  two  supervisory  agencies  on  the  competitive  factors  involved  in  the 
merger.  Under  tne  act  the  agency  must  then  take  all  seven  factors  into  account 
in  making  up  its  mind  whether  to  approve  or  disupprove  the  proposal. 

It  is  entirely  clear  that  under  the  Bank  Merger  Act  the  seventh  factor — the 
effect  of  the  merger  on  competition — is  not  controlling  in  the  decision  of  the  super- 
visory agency,  and  that  the  views  of  the  other  agencies  and  the  Attorney  General 
on  tlie  competitive  factors  are  not  controlling.  -In  addition  to  many  statements 
t«  this  effect,  these  issues  were  in  substance  involved  in  the  O'Mahoney  amend- 
ment when  the  bill  was  before  the  Senate  in  1959. .  This  amendment  would  in 
effect  have  given  the  Attorney  General  a  veto  over  mergers.  After  thorough  dis- 
cussion of  all  aspects  of  the  matter,  the  Senate  defeated  the  O'Mahoney  amend- 
ment 55  to  29. 

As  I  read  Governor  Robertson's  statemeut,  he  does  not  question  this  interpre- 
tation of  Uie  Bank  Merger  Act,  However,  he  goes  on  to  make  the  flat  statement 
that  "Congress  has  enacted  antitrust  laws  which  apply  to  banking  despite  its 
status  as  a  'regulated  industry.'  "  I  assume  by  "antitrust  laws"  Governor 
Robertson  refers  to  the  Sherman  Act  of  1890,  and  the  Clayton  Act  of  1914, 
particularly  section  7  of  the  Clayton  Act  and  the  1960  amendment  to  section  7. 
Governor  Robertson  stated  this  position  even  more  fully  when  he  said; 

"In  contrast  to  the  situation  in  other  regulated  industries,  Congress  has  decided 
that  bank  mergers  should  be  subject  not  only  to  the  jurisdiction  of  the  banking 
supervisory  agencies  but  also  to  the  jurisdiction  of  the  Department  of  Justice 
and  the  Federal  courts  under  the  antitrust  laws." 

These  are  the  statements  which  I  cannot  allow  to  pass  without  comment. 
I  think  Governor  Robertson  is  premature  when  he  states  that  these  laws 
apply  to  bank  meigers.     In  hie  statement  submitted  to  the  Banking  and  Currency 
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Committee  in  1959,  Governor  Robertson  eaid  that  "although  the  Sherman  Act 
legally  applies  to  bank  mergers,  that  act  has  never  been  utilized  in  this  field." 

This  question  is  now  pending  before  the  U.S.  district  court  in  Philadelphia. 
Until  this  case  is  concluded  by  a  decision  of  the  Supreme  Court,  we  will  not  know 
whether  the  Supreme  Court  will  rule  that  the  Sherman  Act  or  section  7  of  the 
Clayton  Act  applies  to  bank  mergers, 

I  recognize  that  there  is  a  fairly  widespread  assumption  that  the  Supreme 
Court  wQl  hold  that  the  Sherman  Act  applies  to  bank  mergers.  However^  I 
am  by  no  means  sure  that  this  assumption  is  justified.  On  the  contrary,  1  think 
there  is  very  good  reason  for  believine  that  the  Supreme  Court  will  not  so  rule. 

The  assumption  that  the  Supreme  Court  will  hold  that  bank  mergers  are  subject 
to  the  Sherman  Act  is,  I  think,  based  upon  the  Supreme  Court's  decision  in  U.S. 
V.  SotUheasUm  UnderwriUrt  AuoHation  in  1944  (322  U.S.  533).  There  four 
Justices  of  the  Supreme  Court  held,  contrary  to  75  years  of  precedent,  that  in- 
surance was  commerce  and  that,  since  the  Sherman  Act  applied  to  commerce, 
it  applied  to  insurance. 

Mr.  Justice  Frankfurter's  terse  dissenting  opinion  explains  the  weakness  of 
this  decision; 

"Ijoin  in  the  opinion  of  the  Chief  Justice. 

"The  relations  of  the  insurance  business  to  national  commerce  and  finance, 
I  have  no  doubt,  afford  constitutional  authority  for  appropriate  regulation  by 
Congress  of  the  business  of  insurance,  certainly  not  to  a  less  extent  than  congres- 
sional regulation  touching  agriculture.  But  the  opinion  of  the  Chief  Justice 
leaves  roe  equally  without  doubt  that  by  the  enactment  of  the  Sherman  Act  in 
1890,  Congress  did  not  mean  to  disregard  the  then  accepted  conception  of  the 
constitutional  basis  for  the  regulation  of  the  insurance  business.  And  the  evi- 
dence is  overwhelming  that  the  inapplicability  of  the  Sherman  Act,  in  its  con- 
temporaneous setting,  to  insurance  transactions  such  as  those  charged  by  this 
Indictment  has  been  confirmed  and  not  modified  by  congressional  attitude  ajod 
action  in  the  intervening  50  years.  There  is  no  congressional  warrant  therefore 
for  bringing  about  the  far-reachinB  dislocations  which  the  opinions  of  the  Chief 
Justice  ana  Mr.  Justice  Jackson  aoumbrate." 

This  decision  shocked  the  legal  profession.  It  also  ehoeked  the  Conmn 
which,  within  a  year,  passed  the  McCarran-Ferguson  Act  of  1945  (15  U^.C. 
1011),  to  restore  the  jurisdiction  of  the  States  over  insurance.  A  full  dlBOuasion 
of  this  case  and  a  ptenetrating  analvsis  of  the  majority  opinion  are  contained  in 
an  artide  by  the  late  Thomas  Reea  Powell  in  the  September  1944  Harvard  Law 
Review.     Powell's  concluding  comments  deserve  repeating  here: 

"When  a  judge  with  the  neat  intellectual  skill  of  Mr.  Justice  Black  provee  lame 
a^d  peccable  in  reasoning,  it  is  an  argument  pro  homine  rather  than  ad  homlnem 
to  suggest  that  the  trouble  lies  in  the  illegitimacy  of  the  design.  It  Is  hardly 
necessary  to  add  that  detailed  consideration  of  the  opinion  in  no  way  mollifiee 
the  shock  to  the  profession  when  the  result  of  the  decision  vas  announced." 

The  line  of  precedents  holding  that  banking  is  not  commerce,  beginning  with 
Nathan  v.  Loianana  in  1850,  is  even  longer  than  the  line  dealing  with  fnsuranoe. 
It  was  pointed  out  at  the  time  the  Bank  Merger  Act  was  up  for  final  passage  in 
the  Senate  in  May  of  1960,  that  the  51st  Congress,  which  passed  the  Sherman 
Act,  including  particularly  "■-''"■  "--  •  ^       .  ... 

Treasury  for  whom  the  act 
could  not  have  expected  o 
api^icable  to  interstate  con 

The  Supreme  Court  can  write  banking  into  the  Sherman  Act  iust  as  its  prede- 
cessors wrote  insurance  into  that  act.  But  I  trust  that  if  the  Court  does  so,  it 
will  at  least  not  make  the  pretense  that  It  is  following  the  will  of  Congress. 

It  seems  to  me  the  Supreme  Court  might  well  follow  the  precedent  established 
in  the  baseball  cases  rather  than  the  insurance  precedent.  In  1922,  the  Supreme 
Court  held  that  big  league  baseball  was  not  subject  to  the  Sherman  Act  or  the 
Clayton  Act,  In  1953  tee  matter  was  presented  to  the  Court  again  in  Toaliim  v. 
Ntv)  York  Yanktts,  Inc.  (346  U.S,  3561,  The  Court  refused  to  reopen  the  eailier 
decision.  It  took  the  position  that  if  there  was  to  be  a  reversal  of  30  yean  of 
practice  under  statutes,  this  reversal  of  statutory  construction  should  be  effected 
by  the  Congress  and  not  by  the  courts. 

And  even  if  the  Supreme  Court  should  hold  that  the  Sherman  Act  applies  tc 
bank  mergers,  the  rule  of  reason  spelled  out  in  the  Standard  Oil  case  would  pre- 
sumably be  applied.  To  stat«  this  as  a  question,  should  a  bank  merger,  which 
had  been  approved  under  the  Bank  Merger  Act  by  a  bank  supervisory  agency 
as  being  in  the  public  Interest,  be  rejected  by  the  Supreme  Court  on  the  ground 
that  it  would  "unduly  diminish  competitionT" 
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I  ondnatand  th&t  in  the  PhilaiUlphia  cue  it  is  ui^ed  that  section  7  of  the 
ClAjrton  Act  applies  to  bank  mergen.  I  Bsaume  Governor  Bobertson  includes 
section  7  as  one  of  the  antitrust  laws  applying  to  bank  mersers.  This  is  a  novel 
thouf^t.  Ail  the  testimony  on  the  subject  during  the  consideration  of  the  Bank 
Merger  Act  was  to  the  effect  that  section  7  did  not  apply  to  bank  mergers,  which 
are  virtually  never  effected  by  stock  acquisition.  Among  those  who  took  this 
view  were  Judge  Barnes  in  1956,  Attorney  General  Brownell  and  Judge  Hansen 
in  1957,  Deputy  Attorney  General  Walah  and  Governor  J.  L.  Bobertson  of  the 
Federal  Reserve  Board  in  1B59,  and  Aetinx  Assistant  Attorney  General  Bioks  in 
1960.  Conceivably  the  Supreme  Court  will  rule  the  other  way,  but  again,  I  do 
not  think  that  Congress  intended  or  expected  this  result. 

Governor  Robertson  concludes  by  expressing  the  view  that  the  liurrent  Utiga- 
tion  will  not  resolve  the  administrative  schisophrenia  in  the  field  of  bank  mergers. 
In  his  opinion,  further  legislation  will  be  needed. 

I  caimot  agree.  I  think  that  the  Bank  Merger  Act  of  1960  is  good  legislation 
■nd  that  it  is  all  the  l^islation  needed  in  the  field  of  bank  mergers.  This  does 
not  necessarily  mean  I  agree  with  every  decision  reached  by  the  bank  supervisory 
uencies  under  the  act  or  that  I  would  agree  if  I  knew  all  the  facts  in  each  cose. 
Certainly  In  such  a  field  as  this  there  Is  room  for  differences  of  opinion  as  to  the 
spplication  of  the  statutory  principles  to  the  particular  facts  of  each  case.  We 
Icnew  when  we  wrote  the  act  that  we  were  leaving  wide  discretion  to  the  Informed 
judgment  of  responsible  and  capable  experts.  And  we  knew  that  if  the  Bank 
Merger  Act  had  Decome  law  In  1956,  vheo  we  first  reported  it  from  the  Banking 
and  Uunrency  Committoe,  before  the  vast  wave  of  bank  mergers  which  occurred 
in  1967,  1958,  1959,  and  eariy  1960,  the  task  of  administering  the  bill  would  have 

I  am  convinced  the  Bank  Merger  Act  of  1960  is  a  sound  and  well-considered 
atatute.  I  think  it  provides  sound  and  carefully  designed  procedures  and  stand- 
aids  in  a  field  where  such  procedures  and  standards  were  badly  needed. 

Instead  of  trying  to  get  the  courts  to  rewrite  the  antitrust  laws  and  the  Bank 
Merger  Act.  and  instead  of  trying  to  get  Congress  to  amend  the  Bank  Merger  Act, 
I  think  the  bank  supervisory  agencies  should  be  given  a  real  opportunity  to  admin- 
ister the  Bank  Merger  Act  as  the  Congress  wrote  it. 

Because  Governor  Robertson's  speeCii  contains  much  Information  about  bank 
mergers  and  a  very  Informative  diecuBBian  of  the  problems  involved  in  them 
and  also  in  order  to  give  his  full  statement  on  the  pointa  where  I  disagree  with 
him,  I  ask  unanimous  consent  that  it  be  printed  in  the  Record  following  my 
remarks. 

I  should  like  to  add  that  throughout  the  years,  first,  when  he  was  serving  in 
the  Offio.  of  the  Oomptroiler  General,  and  later  as  an  outstanding  member  of 
the  Federal  Reserve  Board,  Governor  Robertson  has  been  my  close  friend. 

There  being  no  objection,  the  address  was  ordered  to  be  printed  in  the  Record, 
as  follows: 

"Rbuabks  or  J.  L.  Robxrtbon,  Mkubkr  or  ths  Boaro  or  Governors  or  thb 
Fedbral  Resbbvb  Stbtbh,  BaroBB  thb  75th  Annual  Convention  or  trb 
Michigan  Bankehs  Association,  Mackinac  Island,  Mich.,  Junk  23,  1961 

"bank    MRROBRa   IN    PBBSPICTIVB 

"I^et  me  begin  by  speaking  as  if  I  were  one  who  is  unalterably  opposed  to  bank 
mergers:  Since  I  was  born — a  half-century  ago,  give  or  take  a  few  vears — the 
population  of  the  United  States  has  about  doubled.  Economic  growln  has  been 
even  greater.  Gross  national  product  has  increased  flve-fold.  The  amount  of 
mimey  in  circulation  today  is  more  than  10  times  what  it  was.  And  the  total 
resources  of  the  American  thanking  sj^stem  have  risen  from  S22  billion  to  almost 
SMO  billion.  But  what  has  happened  to  our  banking  system,  structurally?  In 
1920  our  country  had  over  30,000  banks;  today  we  have  leas  than  half  that  num- 
her.  Every  year  hundreds  of  sound  and  serviceable  independent  banks  disappear, 
having  been  alisoTbed  by  bigger  institutions.  Can  anyone  doubt,  in  the  face  of 
these  facts,  that  the  American  banker  ia  moving  away  from  the  free  and  open 
competitive  system  that  has  helped  the  country  achieve  its  miracles  of  production, 
distribution,  and  mnaral  prosperityT 

"Now  I  must  change  the  pitch — in  both  voice  and  substance — and  talk  like 
somebody  else,  one  of  those  who  seem  to  think  that  bank  mergers  are  our  only 
salvation.  Tbs  question  now  becomes:  How  did  our  country  ever  achieve  so 
much  with  such  an  antiquated  banking  svstem,  and  how  much  longer  can  vre 
afford  to  pay  ttw  high  price  for  this  outmoded  arrangement!     When  the  national 
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b&iiking  system  wan  established  a  century  ago,  perhaps  a  banking  structure 
composed  of  thousands  of  anuill  tnstitittionR  was  necesoftry.  Sinee  that  time 
the  population  of  our  rouiitry  has  changed  from  overwhelm! [igly  rural  lo  over- 
whelmingly urban.  When  we  cut  the  pattern  of  our  bauking  system  there  were 
no  Huch  things  as  the  telephone,  the  aulomobiie,  or  paved  roods.  Developmentti 
such  afl  these  should  have  obliterated  the  individual  smalltown  bank,  just  as  thev 
did  the  local  independent  telephone  system  that  served  my  hometown,  Broken 
Bow,  when  I  was  a  bov. 

"Germauy,  France,  Canada,  Japan,  England,  Italy — countries  that  are  now 
challenging  our  economic  preeminence — each  has  a  streamlined  banking  system 
in  which  from  3  to  U  vigorously  competing  nationwide  banks  control  the  bulk 
of  the  commercial  banking  resources  of  the  country  and  hte  geared  to  serve 
nationwide  industry  both  at  home  and  abroad.  A  country  as  rich  as  ours  perhaps 
could  afford  the  luxury  of  having  several  times  as  many  banks  as  the  rest  of  the 
world  combined,  were  it  not  that  the  iron  law  of  relative  eSiciency  is  making  the 
small  unit  bank  more  and  more  of  an  anachronism.  The  constantly  increasing 
complexity  of  banking  problems,  the  greater  scope  that  larger  organisations  can 
offer  promising  young  men,  the  advantages  of  electronic  accounting  that  can  be 
afforded  oniy  by  institutions -with  tens  of  thousands  of  customers — all  make  it 
increasingly  clear  that  the  small  local  unit  bank  has  outlived  its  place  in  our 
economy. 

"There  you  are.  I  have  tried  to  speak  the  part,  succeasively,  of  those  who  fed 
that  the  bank  merger  movement,  unless  arrested  right  now,  will  spell  the  doom 
of  the  free  enterprise  system,  and  thoee  who  contend  that  people  who  oppose 
bank  mergers  and  cling  to  unit  banking  today  are  like  those  wno  opposed  the 
internal  combustion  engine  in  1911  and  stood  firmly  behind  the  horse. 

"But  let  me  warn  you,  the  impressive  generalities  on  both  sides  must  be 
sjialyied  with  plenty  of  skepticism.  For  example,  a  few  minutea  ago,  without 
speaking  a  word  of  tmtruth,  [  gave  you  a  completely  false  impression  by  failing 
to  mention  certain  additional  facts  and  by  juxtaposing  facte  that  had  no  ralia 
relationship  to  each  other.  It  is  true  that  we  hod  30,000  banks  and  now  have 
less  than  15,000;  it  is  also  literally  true  that  hundreds  of  independent  banks 
disappear  through  merger  every  year.  But  the  overwhelming  majority  of  the 
thousands  of  bantcs  that  are  no  more,  disappeared  not  as  a  part  of  the  modern 
merger  movement  but  simply  because  they1>ecBme  insolvent  during  the  banking 
trouble  of  30  years  ago. 

"And  look  at  some  of  the  arguments  I  made  in  favor  of  mergers.  I  attempted 
lo  wring  your  hearts  by  conjuring  up  a  picture  of  thousands  of  small,  inefficient 
banks  in  which  feeble  octogenarians  were  making  shaky  entrien  in  handwritten 
ledgers,  trying  to  put  off  for  a  few  more  veais  the  inevitable  liauidation.  But 
such  banks  are  figments,  as  we  all  know.  1  made  no  mention  of  the  real  problem 
of  mergers  among  large  banks  fullv  able  to  afford  and  utiliie  electronic  accounting 
and  with  no  management  succe.'<sioii  problems.  And  most  important,  I  carefully 
avoided  any  reference  to  the  'Conviction  of  many  economists  that  by  reducing  the 
number  of  competing  banks  in  a  market  area  we  inevitably  reduce  also  the  vigor 
of  banking  competition  aiid  the  general  benefits  to  the  economy  that  result  from 

"Well,  so  much  for  the  need  (or  skepticism;  I  may  have  spent  too  long  on  ■ 
point  that  preoccupies  me  more  from  year  to  year— the  fact  that  truth  is  a  most 
elusive  commodity.  What  I  hope  to  do  thi-i  morning  is  to  marshal,  in  perspective, 
a  few  relevant  truths,  *a  that  when  we  do  reach  conclusions  on  the  bank  merger 
problem,  they  will  be  realistic  evaluations  rather  than  a  hodgepodge  of  emotional 
generalities. 

"Why  do  bank^  merte?  In  the  early  thiniert,  which  Is  as  far  back  as  my  bank- 
ing memory  extends,  tno^t  mergers  were  resc'ie  operations,  A  relatively  strong 
hank  absorbed  a  wpak  bank  to  save  it  from  recei'ership  or  liquidation.  B':l 
since  the  Second  World  War  most  mergers  have  taken  place  for  qi  Ite  different 
rea.>*on».  A  «mall  family-owned  bank  may  merge  with  another  because  the 
president  is  old  and  has  no  sons  willing  or  able  to  carry  on.  Or  he  may  wish  to 
obtain  the  more  marketable  stock  of  s  larger  bank.  Promising  yo  ■n'T  bankets 
may  prefer  the  supposedly  greater  opporfinities  of  an  a.ssistant  vice  presidencv 
in  a  metropolitan  bank  to  the  presidency  of  a  smalltonii  hank,  or  a  large  hank 
may  want  to  obtain  the  spnice-  of  the  pre:<ident  of  another  large  bank  thro'igh 
the  me-~cr  route— this  is  whiit  is  meant  l)y  the  mouth-Kiling  phrase  'problems of 

"Often  the  initiative  comes  froni  the  larger  bank,  the  one  that  is  absorbing  the 
other  (to  \\tdr.t  by  the  .si"e  ot  premium'  bemg  pnid  for  banks  the*  days).  Some- 
time»,   I  s'jsppct,  the  mOti^e  U  tiniid'iltenited  mrjtalomania  or  foolish  rlvalrv— 
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the  driving  de*in  to  be  the  largeat  bank  in  the  city  or  State,  not  the  second  largest : 
or  even  a  thirst  for  power  for  the  sake  of  power. 

"WheD  two  relatively  large  banks  in  the  mime  city  wish  to  merge,  they  some- 
times emphaeiie  the  growing  importance  of  nationwide  banking  competition— 
th«  need  to  be  able  to  compete  with  banks  in  New  York,  Chicago,  and  San  Fran- 
ciaco,  for  example,  for  the  depoeits  and  loans  of  enormous  national  corporations 
that  cannot  be  adeqiiately  served,  we  are  told,  by  banks  with  only  a  half  billion 
dollars  of  reeouroee. 

"We  are  all  aeouainted  with  the  'flight  to  the  suburbs'  in  metropolitan  areas, 
a  flight  remlentiu,  meroantile,  and  industrial.  Banks  strees  the  need  to  'follow 
their  eustomera'.  a«'ay  from  the  butiinesii  district  of  the  city;  and  often,  we  are 
told,  it  is  safer  and  cheuper  to  'branch'  an  independent  suburban  or  smalltown 
bank  than  to  create  what  we  supervisors  barbarously  call  a  de  novo  branch. 

"In  very  reoent  years  electronic  accounting  in  mentioned  more  and  more  fre- 
quently aa  a  reason  for  merging.  We  are  sometimea  told  that  a  S20  million  bank, 
for  example,  cannot  efficiently  utUiie  any  but  the  smallest  of  the  marvelous 
devices  we  iwe  advertised  in  Bankinft,  but  that  if  two  or  three  such  banks  merge, 
they  can  afford  to  buy  and  fully  utilize  full-scale  equipment,  to  the  benefit  of 
the  banks'  stoekholders,  their  customerj,  and  the  Americau  economy. 

"Theae  are  some  of  the  reasons — but  only  some— that  are  advanced  to  justify 
the  hundreds  of  merger  proposals  we  see  every  year.  It  would  be  fruitles-i  to 
evaluate  them  geoenuly,  for  they  must  be  related  to  the  facts  of  specific  cases. 
ICach  of  these  reaaons  can  be  very  appealing— -especially  to  the  superficial  ob- 
aerver.  Why  should  an  elderly  banker,  who  has  spent  a  lifetime  building  a  sue- 
ceosful  Institution,  be  forbidden  to  reap  the  benefits  of  hard  work  and  good  judg- 
ment by  'sdling'  the  bank  in  such  a  way  as  to  promote  the  welfare  of  his  familyT 
Who  would  oppoee  an  arrangement  under  which  several  small  banks  can  give 
superior  service  to  customers  and  better  returns  to  i^tock holders,  while  releasing 
manpower  for  other  productive  use?  What  valid  objection  is  there  to  a  city  bank 
expanding  geograpfaioally  in  order  to  continue  to  serve  its  entire  growing  metro- 
politan areaT 

"The  chief  objection,  of  course,  is  the  characteristically  American  notion 
embodied  in  such  hackneyed  but  meaningful  expreseioru  as  'the  free  enterprise 
syatein,'  'freedom  of  competition,'  and  the  like.  Unlike  most  other  countries, 
the  United  States  haa  adopted  as  national  policy  the  principle,  to  put  it  broadly 
and  without  a  great  many  necessary  qualifications,  that  our  people  will  be  better 
otT,  in  the  long  run,  if  most  areas  of  uur  economy  are  cultivated  by  a  relatively 
lai^  number  of  vigorously  competing  enterprises.  Some  observers  considN 
this  policy  especially  Important  in  hanking;  they  regard  financial  concentration 
OB  eingularly  evil  because,  in  addition  to  its  immediate  ill  effects,  it  tends  to 
spawn  concentration  and  monopoly  throughout  the  economy. 

"The  American  banking  system  of  thousands  of  independent  unit  banks,  in 
eitiea,  towns,  and  villages,  developed  from  the  special  conditions  that  existed  here 
during  the  Ifith  century.  There  was  an  enormous  country,  a  constantly  advancing 
frontier,  a  vigorous  pioneering  spirit;  and  the  technological  revolution  exemplified 
by  the  assembly  line  lay  in  the  future.  Nintee  nth -century  America  needed 
banks,  not  only  to  serve,  as  now,  to  lutricate  a  massive  economic  machine — but, 


more  important  at  that  time,  to  provide  the  capital  that  waa  absolutely  essential 
for  the  Nation's  development.  I  think  it  was  Preston  Delano,  an  outstanding 
Comptroller  of  the  Currency,  and  long  my  revered  mentor,  who  remarked  to  me 
Teara  ago  that  the  West  was  built  on  the  bones  •■>(  broken  banks. 

"But  different  epochs  have  different  iieeds.  It  is  unreasonable  to  regard  the 
development  of  branch  banking  and  group  banking  in  the  20th  century  as  an 
accident.  Besides  being  a  nation  on  wheels,  rolling  over  an  incomparable  net- 
work of  good  roads,  the  American  people  are  uniquely  a  banking  people.  With 
far  lees  than  a  tenth  of  the  world's  population,  we  probably  have  more  checking 
aecounta  than  the  rest  of  the  world  put  together.  And  this  simple  fact  is  one  of 
the  many  reasons  for  the  growth  of  multiple-office  banking:  the  bulk  of  bank 
cuatomers  are  no  longer  business  enterprises  located  dountown. 

"Unless  we  wish  to  impede  seriouslv  our  eonoiric  progress,  we  must  bow  to 
change  and  reality,  exemplified  in  such  de\'i<lnp>nents  as  these.  And,  to  a  great 
extent,  we  have  acknoaledged  the  foree  of  changed  circumstances.     The  un- 

COCdented  growth  of  branch  banking  attests  to  this.      In  1951  our  country  had 
I  than  20,000  banking  offices;  todav  we  have  nearly  25,000. 
"The  crucial  question  is  where  we  should  strike  the  balance  between  the  some- 
times Opposing  fnrceH  of  convenience,  efficiency,  and  econnmy  on  the  one  side, 
aod'tHe  less' tangible  Inng-term  values  of  Tree  enterprise,'  'individual  initiative, 
and  'vigorous  competition'  on  the  other. 
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"Under  our  Kovemmental  system,  euch  conflicta  of  opposing  interests — oiqiosing 
benefits  and  detrimentB— are  dealt  with,  for  better  or  worse,  by  the  people's 
representatives  in  govemmeat — the  legislative,  executive,  and  jucUoial  branohea, 
all  three.  In  our  system  of  government,  the  complexity  of  this  process  ta  muitt- 
plied  by  the  fact  that  we  have  both  sovereign  States  and  a  Hovereign  Federal 
Government,  often  with  responsibilities  and  powers  in  the  same  areas  of  activity. 

"Each  of  the  50  States  has  banking  laws  and  a  bank  supervisory  system.  The 
Federal  Government  has  at  least  three.  In  addition,  Congress  has  enact«d  anti- 
trust laws,  which  apply  to  banking  despite  its  status  as  a  regulated  industry. 

"Bank  mergers  have  been  permissible  for  many  years  under  both  Federal  wu 
State  laws,  but  these  earlier  laws  seldom  enumerate  standards  or  objectives  that 
should  guide  supervisors  in  permitting  or  prohibiting  mergers.  In  those  far-off 
days  the  supervisor's  main  concern  was  whether  the  cootuuins  bank  would  be 
a  sound  and  serviceable  institution.  The  possible  effect  on  banung  competition 
was  a  secondary  consideration. 

"Within  the  past  decade  the  bank  merger  problem,  in  capital  letters,  has  become 
a  major  problem — to  legislators,  administrators,  and  the  public — for  the  fint 
time.  In  1956  Congrees  enacted  a  law  to  control  the  future  expansion  of  bank 
holding  companies,  and  in  1960  a  law  that,  broadly  speaking,  requves  the  approval 
of  one  of  the  three  Federal  supervisory  agencies  as  a  prerequisite  to  any  bank 
merger.  A  number  of  States  also  have  enacted  laws  that  parallel,  to  a  oonsidei- 
able  extent,  the  philosophy  embodied  in  the  Federal  l^pslation. 

"The  Bank  Merger  Act  of  1960  for  the  first  time  enumerated  factors  that  Federal 
supervisors  must  take  into  consideration  in  passing  upon  proposed  mergen. 
The  ultimate  test  is  emtKxlied  in  the  statutory  provision  that  the  Comptrwier, 
the  Board  of  Governors,  or  the  Federal  Deposit  Insurance  Corporation,  as  the 
case  may  be,  shall  not  approve  a  proposed  merger  unless,  after  considering  all 
factors,  ft  finds  the  transaction  to  be  in  the  pubUc  interest. 

"Seven  factors  are  enumerated  in  the  Bank  Merger  Act.  The  first  lix — cftrai 
called  the  banking  factors—are  concerned  with  tfie  quality  of  assets,  adequacy 
of  capital,  competence  of  management,  earnings  prospects,  and  the  oonvemence 
and  needs  of  the  community  to  be  served.  Is  one  of  the  banks  in  a  weakened 
condition;  is  this  a  rescue  operation?  Or  has  it  mediocre  and  unaggressive  man- 
agement, BO  that  its  community  is  not  being  adequately  servedT  C>r  it  its  only 
executive  officer  an  elderly  man,  running  a  bank  that  cannot  aSord  to  replaoe 
him  at  today's  salaries?  Or,  on  the  contrary,  are  both  banks  well  manwed, 
serviceable,  and  with  promising  futures,  so  that  there  is  no  'banking  need  for 
the  merger?     These  are  a  few  of  the  questions  that  we  ask  ourselves. 

"The  seventh  factor  named  in  the  Bank  Merger  Act  is  the  sign  of  the  times. 
It  deals  with  the  ^ect  that  tlie  merger  will  have  'on  competition  (including  any 
tendency  toward  monopoly).'  Thoee  are  the  words  of  uie  statute;  oould  any* 
thin^  be  simpler  and  more  straightforward?  As  the  Senate  committee  that 
considered  the  Merger  Act  pointra  out  in  its  report,  competition  is  'an  indis- 
pensable element  in  a  sound  banking  system.' 

"II  is  only  the  application  of  these  seven  factors  to  actual  cases — the  Wfiighin^ 
of  the  favorable  ana  unfavorable  aspects  of  a  merger  propoeal—that  is  steadily 
increasing  the  consumption  of  tranquitizers  by  bank  supervisory  officials. 

"Occa^onally  a  situation  arises  in  which  there  is  no  practical  alternative  to 
mei^er — where,  for  one  of  the  reasons  I  have  su^eeted,  a  bank  must  eitbar  merge 
with  another  or  go  out  of  existence  and  deprive  its  community  of  needed  servioea. 
However^  the  usual  case  is  quite  otherwise.  There  are,  let  us  say,  four  banks  in 
a  small  city.  All  are  doing  reasonably  well,  are  well  managed,  and  faee  no  wrlsua 
problems.  The  second  luveet  and  the  smallest  wish  to  mOTse.  If  the  merger 
IS  permitted,  it  is  contended,  substantial  economies  and  heightened  effloieney 
will  result,  additional  services  wiU  be  offered  to  the  banks'  customen,  and  tiw 
combined  bank  will  be  better  able  to  compete  with  the  city's  largest  bank. 

"On  the  other  hand,  the  l>anking  public  of  the  city,  of  course,  would  therr 

hAve  only  three  alternative  competing  sources  of  banking  servicea,  both  Ou  ub 

deposit  and  loan  sides.     That  is  to  say,  as  a  matter  of  arithmetic,  the  number  of 


ompetfng  biukks  will  drop  from  four  to  three.     And  it  is  clear  from  the  \ 

of  the  statute,  read  in  toe  light  of  its  legislative  history,  that  if  the  propoaed 
merger  would  leaeen  eompetition,  it  should  not  be  approved  unless  the  favoratde 
aapecta  of  other  factors  clearly  outweigh  the  adverse  competitive  factor  to  the 
extent  that  the  public  interest  would  be  promoted  by  approval. 

"Just  for  exercise,  I  wish  each  of  you  would  try  to  decide  whether  the  & 
mation  of  a  certain  pair  of  banks  in  some  four-bank  city  with  which  you  an 
familiar  would  actually  increase  or  lessen  competition,  and  to  what  extent. 
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And  after  you  li&v«  resolved  that  preliminary  question — perhaps  by  deciding,  as 
w«  often  muat,  that  'competition  will  be  lessened,  but  it  is  hard  to  say  how  rnucb' — 
then  go  on  and  weigh  this  imponderable  against  the  benefits  you  guess  may  flow 
from  the  mwger — to  both  the  public  and  the  banks.  (But,  for  the  purposes  of 
thia  exereiae,  you  need  not  bother  weighing  any  poesible  benefits  secretly  offered 
to  bank  offioera  for  perauading  unauapecting  stockholders  to  vote  for  the  merger.) 

"I  hope  each  of  you  will  run  through  this  process,  however  briefly,  with  a  resl 
situation  (other  than  your  own)  in  mind,  because  it  will  increase  your  tolerance 
toward  the  apparent  shortcomings  of  supervisory  decisions  regarding  bank 
msrgera.  We  are  acutely  aware  of  these  ahortcominga,  and  we  can  only  fervently 
hope  that  after  a  few  more  years'  experience  we — or  our  Bucceeeors — will  see 
through  the  merger  glass  a  trifle  less  darkly. 

"Aa  moat  of  you  know,  during  the  past  year  bankers  intent  on  consummating 
mergers  have  enimuntered  serious  difficulties  quite  apart  from  the  apparent 
inability  of  some  aui>ervisors  to  make  up  their  minds—either  expeditiously,  or 
conaifltently,  or  clearly.  When  State  banks  that  are  members  of  the  Federal 
Reserve  System,  for  example,  oropose  to  consolidate,  it  must  seem  to  them  that 
the  course  is  set  up  like  a  hurdle  race,  with  the  hurdles  higher  and  higher  as  they 
^iproach  the  flnish  line.  Under  State  law,  the  banking  commissioner  must  be 
persuaded  to  give  his  approval.  After  that  obstacle  has  been  surmounted,  the 
awesome  Federal  Beeerve  System  looms  ahead.  The  Reserve  bank  of  the  district 
ioveatigatea  the  propoaal  minutely,  and  then  the  Federal  Reserve  Board  must 
decide  whether  the  merger  would  be  in  the  public  interest. 

"On  occasion,  the  R^rve  Board  concludes  that  a  merger  would  not  be  in  the 
public  interest,  after  the  State  supervisor  has  reached  the  contrary  conclusion. 
This  is  hard  to  take,  I  am  sure,  but  most  bankers  have  come  to  accept  this  risk 
ss  unavoidable,  in  a  Federal  system  like  ours.  More  painful  is  the  recent  expe- 
rience of  certain  bankers  who  successfully  ran  the  gauntlet  of  bank  supervisors, 
only  to  be  challenged  by  the  Department  of  Justice  under  the  antitrust  laws. 
Tbeae  people,  I  am  afraid,  are  certain  that  this  is  bureaucratic  muddling  run  riot. 

"I  was  a  lawyer  before  I  was  so  unwise  as  to  become  an  administrator,  and  as 
a  lawyer  I  can  say  that,  under  the  presently  governing  Federal  statutes,  there 
seems  to  be  no  escape  from  this  dilemma-^the  possibility,  now  an  actuality, 
that  a  proposed  merger  is  subject  to  the  jurisdiction  of  coordinate  departments 
of  the  Federal  Government  and  that  while  one  says  'Go  ahead'  the  other  may  say 
'Verboten.'  In  contrast  to  the  situation  in  other  regulated  industries,  Congress 
has  decided  that  bank  mergers  should  be  subject  not  only  to  the  jurisdiction  of 
the  bank  supervisory  agencies  but  also  to  ths  Jurisdiction  of  the  Department  of 
Justice  and  the  Federal  courts  under  the  antitrust  laws. 

"To  be  p^nfuUy  logical,  the  fact  that  the  Comptroller  of  the  Currency  concludes 
that  the  merger  of  two  Philadelphia  banks  would  be  'in  the  public  interest' 
and  the  Department  of  Justice  wants  to  enjoin  the  merger  under  the  Sherman  Act 
does  not  mean  that  the  two  have  reached  conflicting  conclusions.  Under  the 
antitrust  laws,  the  only  tests  are  whether  a  transaction  tends  to  lessen  competition 
or  is  what  the  law  considers  an  attempt  to  monopolize.  Even  if  the  transaction 
admittedly  would  be  in  the  public  interest  for  other  reasons,  the  antitrust  laws 
may  prohibit  it,  and  It  is  the  explicit  duty  of  the  Department  of  Justice  to  enforce 
those  laws. 

"On  the  other  hand,  it  is  perfectly  clear,  under  the  Bank  Merger  Act,  that  the 
effect  of  a  merger  on  competition  is  only  one  of  the  several  factors  that  the  bank 
supervisors  muat  consider.  If  the  FDIC,  let  us  say,  finds  that  a  proposed  merger 
1^  contribute  so  greatly  to  the  convenience  of  a  community  as  to  outweigh  the 
the  lessening  of  competition,  from  the  public  interest  viewpoint,  the  FDIC  is 
not  only  authoriied,  it  is  obligated  to  approve — and  promptly— even  though 
other  Federal  agencies  may  have  recommended  adversely  on  the  competitive 
factor.  In  short,  the  Deptutment  of  Justice  and  the  FDIC  might  assure  each 
other:  'You  are  absolutely  right,'  and  yet  the  one  would  say  'Yes'  and  the  other 
would  try  to  persuade  the  courts  to  say  'No'  to  the  same  merger  proposal. 

"To  many  people,  this  is  an  intolerable  situation.  They  believe  that  if  Congress 
oonsiderg  the  Federal  Reserve  Board,  (or  example,  competent  to  decide  whether  a 
merger  la  'in  the  public  interest'  when  all  factors  are  considered,  this  should  settle 
the  matter,  and  the  merger  should  not  be  blocked  solely  on  account  of  competitive 
oonsiderationB  that  already  have  been  taken  into  account  by  the  Board  and  found 
to  be  outweighed  by  the  public-interest  benefits. 

"Others  are  convinced,  and  not  without  reason,  that  so  long  as  we  have  multiple 
banking  srstems  and  multiple  supervisors,  with  differing  philosophies,  we  will 
have  omifliotlng,  oontradiotory,  and  inconsistent  administrative  deotsions.     Hence, 
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thty  belike  that  applicability  of  the  antitnut  laws  is  esseatial  if  we  are  to  avcrid 
cfaaoe  or  general  disintegration  of  itandarda  in  the  maintenanoe  of  banking  eom- 
petition. 

"There  are  some  who  hope  that  the  courts'  decisions  in  the  pendiog  antitrust 
suits  regarding  the  Philadelphia  and  LexinRton  mergers  will  settle  this  aspect  oT 
the  problem.  Despite  my  optimiBtic  temperament,  I  doubt  that  it  can  be  settled 
otherwise  than  by  legislation.  But  the  litigation  will  have  served  a  worthy 
purpoae  if  it  does  no  more  than  give  bank  supervisors  a  better  eonoept  of  the  rela- 
tive importance  of  competition  in  deciding  whether  a  proposed  merger  would 
promote  the  public  interest. 

"In  the  meantime,  we  must  deal  irith  the  merger  problem  as  It  is,  under  existing 
law.  Theproblem,likemoHt  problems  that  amount  to  anything,  isnotsusoeptible 
of  pat  solution,  it  has  already  been  enlarged  and  distorted,  chiefly  due  to  the 
absence  of  sufficient  skepticism  in  analyzing  the  positions  nf  people  who  claim  that 
all  the  valid  arguments  are  on  their  side. 

"It  is  my  hope  that  all  of  us  will  profit  from  the  sometimes  painful  experiences 
of  the  past  year,  and,  that  the  banking  Industry,  bank  super\1sors,  and  Congreea 


e  utilise  all  our  resources  of  information  and  intelligence,  perseveranoe,  and  per- 
spective to  deal  with  it  as  one  phase  of  our  continuing  effort  to  maintain  m  p 


IFrom  Um  Conmlana]  Rnord,  Juir  31,  IMll 

Appucabiutt  or  AmrrRL'sr  Laws  to  Bakk  Mbboebs 

Mr.  RoBiRTSON.  Mr.  President,  on  July  20  I  placed  in  the  Congreasionat 
Record  a  speech  made  by  Governor  Robertson  of  the  Federal  Reaerve  Board 
at  the  Michigan  Bankers  Association  meeting  on  June  23  of  this  year,  after  mating 
a  few  comment«  in  order  to  express  my  disagreement  with  some  of  Qoverttot 
Robertson's  views.  Since  that  time  I  have  received  from  Governor  Robertaon  a 
letter  on  the  subject  of  my  comments  on  his  speech,  and  I  have  written  Um  in 
reply  to  his  letter.  I  ask  unanimous  consent  to  have  the  letters  printed  In  the 
Record. 

There  being  no  objection,  the  letters  were  ordered  to  be  printed  In  the  Record, 
as  follows: 

boabd  of  govebn'okb  of  thl 

Federal  Renbrve  Ststbh, 
Watkinglon.  D.C.,  July  $4,  1981. 
Hon.  A.  Willis  Robebtson, 
17.8.  Sttutte,  Wa*hirtolon,  D.C. 

Mt  Dear  Sbhatob:  In  the  Senate  last  Thursd^  you  commented  upon  my  " 
recent  remarks  before  the  annual  cont'ention  of  the  Michigan  Bankers  Association.  — 
Your  comments  were  directed  particularly  to  the  relationship  of  the  antitrust  law>^ 
to  bank  mergers.  In  view  of  the  importance  of  this  problem  and  the  likUhood  that  ^ 
it  will  be  with  us  for  some  time,  clarification  seems  to  be  advisable,  especially  " 
regarding  my  own  views. 

In  your  comments  you  (quoted  this  sentence  from  mj[  speech; 

"In  contrast  to  the  situation  in  other  regulated  industries.  Congress  faaa  dedded^-i 

that  bank  mergers  should  be  subject  not  only  to  the  jurisdiction  of  the  bank  super- 

visory  agencies  but  also  to  the  juriflietion  of  the  Department  of  Justice  and  the-  ■" 
Federal  courts  under  the  antitrust  laws." 

You  said:  "These  are  the  statemente  which  I  cannot  allow  to  pass  without^— - 
comment*'  and  "I  am  by  no  means  sure  that  this  assumption  {that  the  ShemuuL 
Act  applies  to  bank  mergers]  is  justified." 

It  is  entirely  true,  as  you  pointed  out,  that  the  U.S.  Supreme  Court  has  never' 
ruled  on  whether  the  Sherman  .\ct  applies  to  bank  mergers.  However,  until  now 
I  had  always  understood  that  you  and  I  (a-nong  many  others)  were  in  agreemenU 
that  the  Sherman  Act  is  applicable  in  this  field. 

The  report  of  the  Senate  Committee  on  Banking  and  Currencv  on  the  bank 
merger  bHI  (S.  Rept.  No.  196,  86th  Cong),  which  you  submitted  April  17,  1969, 
stated  that: 

"It  is  now  generally  accepted  that  these  sections  (sees.  1  and  2  of  the  Shemum 
Antitrust  Act]  apply  to  bank  mergers  and  consolidations  by  either  stock  or  asset 
acquisitions," 
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The  report  of  the  Hoiue  Committee  od  Bluiking  and  Currency  (H.  Rept.  No. 
1416,  86tii  Cong.)  &1bo  stated  that  "the  Shermaa  Act  applies  to  asset  acquisitions 
u  well  aa  to  stock  acquisitions, "  but  added  that  "it  has  been  of  little  use  in  coa- 
troUing  bank  mergers.  It  has  been  used  only  once  in  court  (in  a  proceeding 
initi«tjtd  in  Harah  19M))  against  a  bank  merger." 

The  question  also  arose  when  the  bank  merger  bill  was  before  the  Senate,  and 
during  Uie  debate  it  was  brought  out  several  times  that  bank  mergers  would  con- 
tinue to  Im  subject  to  the  Sherman  Act  if  S.  1062  whs  enacted.  For  example, 
during  the  debate  on  May  14,  1Q6B,  you  said: 

"I  ask  Senators  to  look  at  page  3  of  the  report.  *  *  *  We  have  tried  to  cover 
all  the  queetions  which  we  thought  would  arise. 

"On  pag«  3  the  report  atatee; 

"  '8.  1062  would  not  aSeot  in  any  way  the  applicability  of  the  Sherman  Act  to 
bank  latm&n  or  eonsolidationB.' 

"It  will  not  affect  that  act  in  the  least.  If  banks  have  actually  violated  the 
antitrust  laws,  they  can  still  be  prosecuted  under  the  Sherman  Act." 

In  the  course  of  your  comments  last  Thursday  vou  said:  "I  assume  Governor 
Robertson  includes  section  7  [of  the  Clayton  Act]  as  one  of  the  antitrust  laws 
applying  to  bank  mergera."  1  sincerely  nope  my  remarks  before  the  Michigan 
umkers  Association  did  not  create  that  impression  or  warrant  such  an  sssump' 
tion,  because  it  would  be  just  the  opposite  of  my  actual  opinion  on  this  subject. 
As  you  pointed  out  in  your  comraents,  T  teetined,  during  the  hearing  on  the 
Bank  Merger  Act  itself,  that  section  7  of  the  Clayton  Act  is  not  applicable  to 
bank  mergen.     My  views  in  this  matter  have  not  changed. 

I  should  like  to  mention  one  other  point  you  made  in  the  course  of  your  com- 
menta  regarding  the  effect  of  the  pending  Philadelphia  and  Lexington  antitrust 
suite.  Ob  thia  Bubject  the  thought  I  intended  to  convey  was  that,  if  it  is  unde- 
sirable for  bank  mergera  to  be  subject  both  to  the  Bank  Merger  Act  and  the 
Sherman  Antitrust  Act,  the  situation  wUl  not  be  corrected  br  the  judicial  decisions 
in  ttioae  oaaee — it  could  be  changed  only  by  congressional  action.  There  can  be 
DO  dispute  about  this  U,  as  you  and  I  have  both  said,  the  Sherman  Act  is  applicable 
to  bank  mergera. 

Over  the  years, 
other's  views  on  t  .        . .  „     .  , 

and  legal  opinions  rarely  have  failed  to  coincide.     Consequently,  I  nope  this 
letter  will  clarify  my  position  to  your  satisfaction,  and,  in  case  you  see  fit  to  insert 
it  in  the  Congrassional  Record,  to  the  satisfaction  of  any  others  who  may  have 
been  mkled  by  the  manner  in  which  I  stated  my  views. 
Sincerdy, 


U.S.  Senate, 
CoMutTTEE  ON  Bakkino  a.vd  Curbbnct, 

Jidy  ffl,  1961. 
Hon.  Jamxs  Louib  Robkbtbom, 
Board  of  Qottmort  of  the  Federal  Reierve  Syttem, 
WaAingUM,  D.C. 

DmAM  QovutMOR  Robkrtson:  I  have  received  your  letter  commenting  on  my 
remaifa  on  your  apeeoh  before  the  Michigan  Bankers  Association  on  the  rela- 
tionship of  the  antitrust  laws  to  bank  mergers. 

I  agree  with  you  that  it  was  generally  assumed,  at  the  time  the  Bank  Merger 
Act  was  being  oonsidered,  that  the  Sherman  Act  applied  to  bank  mergers.  I 
think  it  is  clear  that  this  was  merely  an  assumption  based  primarily  on  the  Soulh- 
eatlam  Undvwrilera  case  dealing  with  insurance  and  reversing  almost  70  years 
of  practice  in  the  field  of  insurance.  Mr.  Berle's  article  in  49  Columbia  Law 
Review,  whieb  was  cited  in  the  report  of  April  17,  1959,  on  this  point  and  quoted 
at  page  18  of  the  report,  makes  this  clear.  This  assumption  was  also  speciBcally 
guwtioned  by  Etenator  Fulbright  at  the  time  of  final  passage  of  the  bill  in  the 
Senate  on  Hay  6,  1060  (voL  106,  Congressional  Record,  pt.  8,  p.  9711). 

I  tiunk  you  will  agree  that  there  was  no  real  consideration  of  this  aaaumption 
at  the  time  the  Bana  Merger  Act  was  being  considered,  partly  because  it  was 
universally  recMuised  that  in  the  70  years  since  its  enactment  the  Sherman  Act 
had  [Mwed  entirely  ineffective  to  control  bank  mergers  and  partly  because  the 
E^k  Merger  Act  did  not  create  any  exemption  for  bonk  mergers  from  the  Sher- 
man Act.  Aside  from  making  these  points  clear,  discuseion  of  the  Sherman  Act 
was  irrelevant  to  the  consideration  of  the  Bank  Merger  .4ct,     It  was  expected 
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that  the  Bank  Merger  Act  would  be  the  ooutroUinK  law  on  the  subject,  though  no 
effort  wtB  made  to  waive  any  application  which  the  Bherman  Act  might  posnblj 
be  found  to  have. 

The  suit  by  the  Justice  Department  under  the  Sherman  and  Clayton  Acta  to 
enjoin  a  merger  approved  under  the  Bank  Merger  Act  puts  to  the  test  the  assump- 
tions made  during  the  consideration  of  the  latter  act. 

1  am  glad  to  find  that  you  and  1  are  in  full  agreement  that  section  7  of  the  Clftf- 
ton  Act  does  not  apply  to  bank  merKera.  I  should  find  it  hard  to  see  any  ml 
significance  in  the  Bank  Merger  Act  if  the  stringent  standards  of  section  7  should 
be  applied  to  bank  mergers. 

The  issue  which  I  intended  to  raise  in  my  remarks  on  your  speech  Is  simply 
whether  the  generai  asaumption  at  the  time  the  Bank  Merger  Act  was  b^ng 
considered — the  assumption  that  the  Sherman  Act  applies  to  bank  mergers — will 
be  borne  out  bj^  the  courts  in  the  pending  suit. 

On  examination  of  the  question,  it  seems  to  me  that  there  is  substantial  reason 
to  question  this  assumption,  and  substantial  reason  to  expect  that  the  Supreme 
Court,  consistent  with  the  precedent  established  in  the  two  baseball  cases,  would 
reach  the  conclusion  that  the  Sherman  Act  of  1890  was  not  intended  or  expected 
to  apply  to  the  field  of  banking,  and  would  therefore  not  apply  that  act  to  a  bank 

If  the  Court  should  reach  this  decision,  and  hold  that  bank  mergers  are  not 
subject  to  the  Sherman  Act,  this  would  necessarily  mean  that  bank  meraers  would 
not  be  subject  both  to  the  Sherman  Act  and  the  Bank  Merger  Act.  This  would 
obviate  the  conflict  between  statutes,  the  conflict  between  agencies,  which  you 
fear  would  make  additional  legislation  necessary. 

In  my  judgment  this  would  be  a  most  satisfactory  result.  I  think  the  bank 
supervisory  agencies,  with  the  help  of  the  comments  of  the  Department  of  Justioe 
on  the  competitive  factors  involved  in  bank  mergers,  are  best  qualified  to  deter- 
mine the  desirability  of  proposed  bank  mergers,  from  the  point  of  view  of  both  the 
banking  factors  and  the  competitive  factors  involved  in  bank  mergers. 

I  am  glad  to  have  had  this  opportunity  to  go  into  this  question  more  fully  and 
more  directly  with  you.  I  trust  that  our  exchsnRe  of  views  has  proved  helpful 
to  ua  and  to  others  interested  in  the  subject.  We  are,  of  course,  both  making 
forecasts  about  the  outcome  of  litigation  and,  as  lawyers,  we  know  the  haiards  <H 
such  forecasts. 

With  kind  regards,  I  am, 
Sincerely  yours. 

A.  Wnj.is  RoBiSTSON,  Chairman. 

Mr.  RoBXBTSON.  Mr.  President,  in  order  to  clear  up  some  confusion  which 
may  have  arisen  on  the  application  of  section  7  of  the  Clayton  Act,  I  should 
like  to  point  out  that  the  original  section  7  of  the  Clayton  Act  applied  only  to 
transactions  involving  stock  acquisitions;  for  example,  bank  holding  compuiIeB 
and  the  like.  It  did  not  apply  to  transactions  accomplished  by  asset  aoquieitions. 
Sinoe  bank  mergers  are  virtually  always  affected  by  asset  acquisition,  the  original 
section  7  of  the  Clayton  Act,  therefore,  had  no  significance  as  far  as  bank  mergsi* 
were  concerned.  In  1950,  section  7  of  the  Clayton  Act  was  amended  in  a  number 
of  respects.  It  was  broadened  to  cover  asset  acquisitions.  However,  th«  I960 
amendment  did  not  broaden  the  act  to  cover  bank  mergers  by  asset  acquisitions. 
So,  since  bank  mergers  are  almost  invariably  affected  by  asset  MqulMtkma, 
section  7  of  the  Clayton  Act  still  has  no  significance  In  the  case  of  bank  mergeia. 

Furthermore,  the  statements  made  during  the  discussion  of  the  Bank  Heiger 
Act  in  1960  and  1960,  expressing  In  one  way  or  another  the  gemrftl  usumpnon 
that  bank  mergers  were  subject  to  the  Sherman  Act— for  the  purpose  of  explaining 
that  the  Bank  Merger  Act  was  necessary  and  did  not  expressly  repeal  the  ^iwman 
Act  with  respect  to  oank  mergers — have  no  significance  so  far  as  the  interpratation 
of  the  Sherman  Act  of  1890  is  concerned.  Statements  made  in  Congress  In  1058 
and  1060  are  not  a  part  of  the  legislative  history  of  an  1890  statute. 

I  have  set  forth  in  my  previous  remarks  and  in  my  letter  to  Oovemor  Robartioa 
my  reasons  for  thinking  that  when  the  Supreme  Court  oondders  the  appUo^iilt^ 
<rf  the  Sherman  Act  to  bank  mergera — for  the  first  time  since  the  enactment  n 
the  Sherman  Act— they  will  not  follow  the  precedent  of  the  South«at«m  V»dar- 
vrUxrt  esse,  but  Instead  follow  what  I  consider  to  be  the  bett«r  and  more  redsnt 
precedent  established  in  the  baseball  oases,  where  the  Court  said  that  it  would  not 
ohange  a  longstanding  interpretation  of  a  Statute  but  would  instead  leave  H  to 
Conysfls  to  amend  statutes. 
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(Fran  ttaa  OaamarisDil  Siecti,  Jkl  Mi,  1<M1] 
"Tbx  Philadblpbia  Bamx  Mirqib"  Cas> 

Mr.  RoBXRTBON.  Mr.  PreBident,  we  have  all  been  reading  and  hearing  a  great 
deal  in  recent  weeks  and  montha  on  the  subject  of  the  relation  between  the  anti- 
trust lawB  and  banidng,  eepecially  bank  mergeis  and  the  Bank  Merger  Act  of 
1960. 

One  of  the  tnoet  important  developments  in  this  field  was  the  decision  of  Chief 
Judge  Clary  of  the  U.S.  District  Court  for  the  Eastern  District  of  Pennsylvania, 
handed  down  on  January  IS  1962,  in  the  case  entitled  "United  States  of  America 
against  The  Philadelphia  National  Bank  and  Girard  Trust  Corn  Exchange 
Bank." 

The  proposed  merger  had  been  approved  1^  the  Comptroller  of  the  Currency 
under  the  Bank  Merger  Act.  The  Justice  Department  sued  for  an  injunction 
agiOnat  the  merger,  aUegins  that  it  violated  section  1  of  the  Bhermao  Antitrust 
Act  and  seotlon  7  of  the  Clayton  Antitrust  Act.  The  judge  denied  the  request 
for  on  injunction  and  dismissed  the  Justice  Department  suit. 

This  is  the  first  decision  Involving  the  Bank  Merger  Act.  It  is  the  first  decision 
involving  the  relation  between  the  Bank  Merger  Act  and  the  so-called  antitrust 
laws.  It  is,  as  far  as  I  am  aware,  the  first  decision  under  the  Sherman  and  Qay- 
ton  Acts  dealing  with  a  bank  merger  by  consolidation,  as  distinguished  from  a 
stock  acquisition. 

The  tnal  of  the  case  was  extensive,  and  Judge  Clary  wrote  a  thorough  and  com- 
prehensive opinion  which  I  think  it  is  appropriate  to  call  to  the  attention  of  the 
Senate.  I  snould  like,  in  addition,  to  make  a  few  comments  with  reepect  to 
Judge  Clary's  decision. 

Judge  Clary  first  held  that  the  approval  of  the  merger  by  the  Comptroller  under 
the  Bank  Merger  Act  did  not  preclude  a  review  under  the  antitrust  laws.  In 
other  words,  he  held  that  the  Bank  Merger  Act  did  not,  in  and  of  itself,  supersede 


rj. o , J  taken  by  the  Banking  and 

Currency  Committee  on  several  occasions,  including  our  report  on  the  Bank 
Merger  Act  in  1969,  and  it  agrees  with  the  position  taken  by  Judge  Barnes  in 
1956,  Attorney  General  Brownell  and  Judge  Hansen  in  19S7,  Deputy  Attorney 
General  Walsh  in  19&9,  and  Acting  Assistant  Attorney  General  Bicks  in  1960. 

Judge  Clai^  went  on  to  consider  the  facts  of  the  merger  as  explained  at  the 
trial  before  him  and  considered  the  application  of  section  1  of  the  Sherman  Act 
and  section  7  of  the  Clayton  Act — on  the  assumption  that  it  was  applicable. 
The  opinion  contains  an  interesting  discussion  of  the  product  market  or  line  of 
commerce  and  the  geographic  market  or  section  of  the  country  which  must  be 
found  for  purpoeee  of  section  7  of  the  Clayton  Act.  Judge  Clary  also  examined 
Uie  question  of  competition  and  the  effect  of  the  merger  upon  competition,  and 
eame  to  the  conclusion  that  there  was  no  reasonable  possibility  that  competition, 
either  in  Philadelphia  itself  or  elsewhere  in  the  country,  would  be  lessened  or 
that  the  merger  would  tend  to  create  a  monopoly  in  the  Philadelphia  area. 

Accordingly,  the  complaint  was  dismissed.  I  understand  that  the  JuBtioe 
Department  has  not  yet  decided  whether  to  appeal. 

Judge  Clary  did  not  discuss  in  the  course  of  his  opinion  the  question  which 
I  raised,  in  the  remarks  I  made  on  the  Senate  floor  on  July  20,  1961 — the  question 
whettier  the  Sherman  Act  is  applicable  to  banking  in  general  or  to  bank  mergers 
in  particular.  In  view  of  his  decision,  it  was  not,  of  course,  necessary  for  Judge 
Clary  to  take  up  this  point. 

In  my  remarlu  on  July  20, 1  pointed  out  that  the  assumption  that  the  Sherman 
Act  apdiea  to  banking  and  to  bank  mergers  is  based  on  a  seven-judge  decision 
in  SouAtatUrn  Undertoritera  Aaaodation  case  (322  U.S.  633),  holding  that  Insur- 
aace  ia  mibjeet  to  ttie  Sherman  Act.  I  pointed  out  that  Mr.  Justice  Frankfurter 
diiwnted,  ^ong  with  Chief  Justice  Stone  and  Mr.  Justice  Jackson,  on  the  ground 
that  In  1890  it  was  universally  considered  that  insurance  was  not  commerce  and 
therefore  the  Sherman  Act  did  not  apply  to  insurance.  I  pointed  out  that  in 
1800  every  lawyer,  including  Senator  Sherman,  knew  that  banking  was  not 
commerce  because  the  Supreme  Court  had  said  so  in  a  long  line  of  teases  beginning 
in  1860.  I  questioned,  when  a  case  Involving  the  applicability  of  the  Sherman 
Act  to  banking  might  come  before  the  courts,  and  eventually  before  the  Sui>reme 
Court,  whether  the  courts  would  follow  the  four  judges  who  formed  the  majority 
in  the  SovtkttMvm  UttdervriUn  AMoeiation  case,  or  whether  they  would  follow 
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the  views  of  the  three  judges  who  diseeated,  whose  viewa  were  in  my  judgnottil 
adopted  by  the  Supreme  Court  in  the  Supreme  Court's  decision  in  TbolMN  t. 
NnD  York  yankett,  Inc.  (346  U.S.  366).  In  that  case  the  Court  took  the  position 
that  if  there  was  to  be  a  reversal  of  30  years  of  practice  under  the  Sherman  Act. 
in  effect  an  amendment  to  that  act,  the  Congress  should  make  the  change  and 
not  the  Court. 

I  believe  that  Judge  Claiy's  opinion  in  the  Philadelphia  case  is  an  important 
landmark  in  the  field  of  banking  law.  I  believe  Senators  will  want  to  examine 
the  full  opinion  carefully  in  order  to  know  the  exact  facts  and  the  exact  ruling 
which  Judge  Clarv  haa  made.  I  ask  unanimous  consent  that  a  few  brief  exoeiptt 
from  the  opinion  oe  inserted  in  the  Record  at  this  point. 

There  being  no  objection,  the  excerpts  were  ordered  to  be  printed  in  the  Record, 
as  follows: 

"The  Government  here  has  brought  an  action^the  first  of  its  kind — to  prevent 
the  merger  of  two  strong  Philadelphia  banks,  and  on  the  ground  that  this  merger 
will  (1)  violate  the  Sherman  Act  by  restraining  trade,  aad  (2)  violate  the  Clayton 
Act  ^  lessening  and/or  destroying  competition  and  tending  toward  a  monopoly. 
The  Court  believes  that  the  Govemment'a  general  theory  of  the  case  shoufd  be 
set  out  in  brief,  broad  outline  before  coming  to  the  specifics. 

"The  Government's  case  was  predicated  upon  the  premise  that  the  bftnka 
involved  were  legally  restricted  to  having  offices  in  geographic  limits.  Starting 
with  that  assumption,  the  Government  introduced  a  wealth  of  etatlsUcal  data, 
the  accuracy  of  which  has  not  been  questioned,  which  would  show  that  a  very 
large  percentage  of  the  deposits  and  loans  originated  in  the  restricted  geographical 
area.  Based  strictly  upon  this  premise,  and  applying  the  prinetples  henftbfore 
enunciated  in  industrial  cases,  the  Government  argues  that  these  pereentagM  are 
all  persuasive,  show  a  high  degree  of  concentration  of  the  market  involved,  and 
that  it  is  therefore  the  duty  of  the  court  to  prevent  this  clear,  apparent,  restraint 
of  trade,  destruction  of,  or  restriction  of  competition,  and  tendency  to  monopdy 
by  prohibiting  the  merger. 

"The  Court  accepts  the  statistics  introduced  as  showing  exactly  what  they 
demonstrate  on  the  figures  used,  but,  as  will  be  pointed  out  later  when  diseusaing 
the  specifics,  refuses  to  accept  the  conclusions  which  the  Government  asks  the 
Court  to  draw. 

"In  support  of  its  contention  that  this  merger  is  illegal,  the  Qovenunent 
attempted  to  show  by  the  testimony  of  two  university  pnrfessors  that  the  mnger 
would  have  a  profound  adverse  effect  upon  the  banking  system  of  this  area, 
actually  restrict  credit,  and  permit  price  fixing  for  banking  services.  This 
attempt  was  far  from  successful.  The  professors  had  individual  theoriee  of  the 
effect  of  the  merger  on  the  monetary  system  of  the  United  States  and  of  this  area, 
which  were  completely  destroyed  on  cross-examination,  particularly  as  relating 
to  the  Philadelphia  situation. 

"The  Government  also  attempted  to  establish,  by  opinion  testimony  of  small 
town  bankers,  that  the  contemplated  merger  would  adversely  affect,  not  only 
the  banking  situation  in  Ptiilaaelphia,  but  generally  throughout  the  eounti;, 
including  their  own  small  towns.  Their  testimony  was  practically  a  rehash  of 
the  testimomr  they  gave  before  both  the  House  and  Senate  committees  oonalderlng 
the  Bank  Merger  Act  of  1960.  There  they  strongly  urged  the  Gongres  of  the 
United  States  to  forbid  further  bank  mergers  and  to  maintain  the  status  quo  of 
the  banking  system  of  the  United  States.     They  attempted  to  have  CongRas 


"For  example,  they  conceded  that  where  a  bank  was  on  the  verge  of  Inaolvency, 
a  merger  should  be  permitted  with  a  strong  solvent  bank  for  ^e  proteetion  of 
depositors  and  the  general  public.  They  also  agreed  that  where  Inejfeetual 
management  was  demonstrated,  again  it  would  be  in  the  pubUo  intemt  to  merge 
the  bank  with  a  strong  progressive  bank,  again  for  protection  at  depoelton  and 


the  public.  With  tliese  two  and  other  minor  exceptions,  not  neoeesary  to  outlioe 
here,  they  fought  vigorously  to  have  the  Congress  absolutely  forbid  all  other 
mergers.     This  the  Congress  refused  to  do,  and,  in  the  opinion  of  thfa  Court, 


properly  ii 

''Commercial  tanking,  despite  the  attempt  of  the  Government  in  this  case  to 
have  the  Court  consider  it  an  ordinary  line  of  commercial  endeavor,  comparable 
to  Uie  ordinary  industrial  organiiationa,  is  a  Bpecialized  branch  of  what  Uie 
Court  chooses  to  term  the  financial  industry.  It  is  completely  regulated.  It 
may  not,  as  an  industrial  plant  might,  estabiish  a  branch  of  operations  where  it 

S eases.     By  virtue  of  both  State  and  Federal  authority,  it  must  keep  its  assets 
juld,  as  will  be  hereinafter  discussed.     It  may  charge  for  its  principal  servloe* 
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B  which  It  mSiy  pay  for 
aftvings  or  time  d^oelta.  It  m»y  not  ko  out  and  buy  raw  materiaU  and  mauu- 
tacture  produota  and  attempt  to  extend  ite  market.  Its  stock  in  trade  is  money 
wul  the  only  way  ttiat  it  can  generate  its  stock  in  trade — money — is  to  create 
demand  depoaits  which  it  may  lend  to  individuals,  corporations,  or  organiiations. 
It  is  the  oommeroial  bank,  even  though  strictly  regulated,  wtuch  comprises  the 
bancbone  of  the  monetary  system  ofthe  United  States.  To  place  it  in  and 
eooflider  it  as  part  of  the  commercial  and  industrial  field,  as  contrasted  with  the 
financial,  woold  be  to  ignore  the  realities  of  the  situation. 

"Both  the  Qovemment  and  the  defendants  have,  in  siyiport  of  their  reflective 
eontentions,  cited  the  only  antitrust  case  law  available  and  all  such  cases  were 
decided  under  the  Sherman  and  subsequent  acts.  All  involve  only  commercial 
and  induetrial  orcaziiaations.     While  the  court  recognizes   the   validity  of  the 


broad  principles  m  law  therein  enunciated,  it  certainly  does  not  follow  that  those 
principles  should  be  applied  with  the  same  force  and  effect  to  a  reflated  industry 
as  to  one  in  the  BO-called  free  enterprise  field.  The  Congress  of  the  United  States 
has,  in  fact,  in  the  industrial  and  commercial  field,  usually  exempted  regulated 
industries  from  the  application  of  the  antitrust  law  and  in  the  public  interest. 
"It  is  significant  to  note  that  in  the  Bank  Merger  Act,  the  Congress  of  the 
United  States  has  included  as  one  of  the  controlling  elements,  and  an  important 
one,  for  consideration  in  the  determination  of  governmental  approval  of  bank 
mergers,  that  same  public  interest.  This  court  does  not  believe,  as  the  Govern- 
ment would  have  it,  that  this  was  a  mere  passing  reference  without  practical 
significance  and  actually  completely  irrelevant  to  a  decision  of  this  case,  but,  on 
the  contrary,  feeb  that  the  inclusion  of  this  pubUc  interest  concept  is  an  important 
element  in  tbe  congressional  approach  to  monetary  regulation. 

"In  summary,  it  can  be  said  that  although  the  mereer  will  increase  concentra- 
tion to  the  percentage  figures  given,  the  merged  bank  would  have  no  power  to 
eontrol  the  price,  and  supply  of  credit,  nor  could  it  doniinate  the  ntarket  in  any 
maDner.  And,  although  a  direct  substantial  competitor  will  be  eliininated,  the 
only  eompetent  testimony  upon  the  subject  establishes  that  competition  will  be 
CDore  v^orous  after  tbe  merger.  Also,  although  the  commercial  banking  field  is 
Dot  an  easy  one  to  enter,  it  cannot  be  concluded  that  a  new  bank  will  not  be 
estftblished  in  the  four-county  area  in  the  future.  Finally,  although  the  de- 
feodanta  have  engaged  in  prior  mergers,  these  mergers  have  had  valid  business 
purposes  as  the  motivating  force. 

"Viewing  all  this  oollectively,  the  court  can  see  no  reasonable  probability  that 
competition  among  oommerciaJ  banks  in  tbe  four-county  area  will  oe  substantially 
leBsened. 

"Moreover,  it  is  difficult  to  perceive  a  reasonable  probability  that  this  merger 
will  tend  to  create  a  monopoly  in  commercial  banking  In  the  four-county  area. 
Certainly,  every  time  one  Dank  in  an  area  is  eliminated,  the  path  toward  an 
eventual  monopolar  or  oligopoly  is  shortened.  This  can  be  said  for  the  most 
iasiinufioant  combination.  But  this  does  not  mean  that  a  monopoly  is  inevitable. 
"Elspecially  is  this  true  in  the  area  of  bank  mergers.  Every  future  merger  in 
tbe  four-county  area  wiU  be  subject  to  the  close  scrutiny  of  the  appropriate  State 
nnd  Federal  agency.  At  some  point  any  trend,  if  discernible  in  the  future,  will 
be  checked.  Although  some  of  plaintiff's  witnesses,  for  the  most  part  independent 
bankers  from  smaller  communities  throughout  the  country,  were  of  the  opinion 
that  approval  of  this  merger  would  trigger  others  in  the  four-county  area,  as  well 
as  the  remainder  of  the  United  States,  this  court  is  not  prepared  to  concur.  The 
competitive  situation  that  exists  in  the  four-county  area,  with  the  many  alterna- 
tives avaUable  to  a  prospective  customer,  leads  to  tbe  inescapable  conclusion 
that  any  tendency  to  monopoly  or  oligopoly  at  this  stage  is  nonexistent.  What 
happens  in  the  future  must  be  left  to  tne  anpropriate  Federal  banking  agency, 
and,  if  necessary,  to  another  court  at  anotner  time.  All  that  is  being  said  Is 
that  this  particular  merger  will  not  tend  to  create  a  monopoly. 

"mtaunA 

"Aa  before  st&ted,  this  is  the  fint  action  tried  after  the  passage  of  the  Bank 
Merger  Act  of  1960.  Tbe  controversy  inherent  in  the  case  between  coordinate 
branches  of  Uie  executive  dn>artment  of  Government  is  to  be  regretted.  Con- 
gress, in  pawttng  tbe  Bank  Merger  Act,  deliberately  fixed  the  responsibility  of 
^proving  or  dttapprovtng  proposed  mergers  of  national  banks  in  the  Comp- 
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trailer  of  the  Ciurenoy.  This  responaiblUtjr  was  fixed  dmdte  vlgoniuB  protesU 
of  individual  banken  and  the  Department  of  Juitloe.  The  ComptroUsr  of  the 
Currency  then,  hj  act  of  Congreaa,  was  of  neoeasity  required  to  eonalder  th« 
reports  of  the  Federal  Reserve  Board,  the  Federal  Deposit  InsuraDoe  Gorporatioa, 
and  the  Attorney  General,  with  respect  to  the  competitive  faeton  uiv<rfv«d. 
All  three  of  these  departments  of  Government  reported  that  in  the  oidnioD  <rf 
their  experts,  the  consummation  of  the  proposed  merger  would  adveradv  nfftet 
competition  in  the  Philadelphia  area.  The  Federal  Deposit  Insurance  Corpora- 
tion concluded  that  the  merger  would  not  be  adverse  m  the  regional,  national, 
and  international  field  of  competition.  With  these  reports  availanle  to  him,  ana 
after  considering  them,  the  Comptroller,  in  pursuance  of  his  statutory  duty, 
reviewed  them  and  despite  their  content,  approved  the  merger  as  not  involving 
undue  concentration  of  banking  power,  not  tending  toward  &  monopoly,  not 
destructive  of  competition  in  the  commercial  banking  field,  and  definitely  in  the 
pubUo  interest.  The  court,  after  a  full  trial,  agrees  completely  with  me  con- 
clusions of  the  Comptroller  of  the  Currency. 

"This  Is  one  of  the  few  instances  in  which  one  department  of  the  Government, 
after  having  been  consulted  and  its  advice  not  being  followed,  has  challenged  in 
the  court  the  findings  of  a  coordinate  department  of  the  executive  branch  of  the 
Government  on  the  basis  of  disagreements  between  departments  of  our  Govern- 
ment. And  what  is  the  expertise  of  these  three  dissenting  coordinate  branches 
of  the  executive  department  that  prompted  this  challenge?  The  courts  hBv« 
uniformly  held  that  once  Congress  has  reposed  its  confidence  in  the  expertise  of 
a  particular  department,  the  court  should  not  substitute  its  judgment  in  the 
place  and  stead  of  the  department  involved.  The  Government  has  asked  this 
oourt,  without  the  production  of  a  single  shred  of  evidence,  and  on  the  basis  of 
reports  no  more  illuminating  than  that  of  the  Comptroller  of  the  Currency,  to 
give  legal  effect  to  the  conclusions  of  the  dissidents,  rather  than  the  department 
eha»ea  with  the  responsibility. 

'"This  court  fails  to  see  bow  any  court,  without  some  factual  basis  being  laid 
therefor,  could  accede  to  any  such  request  and  this  is  all  the  more  true  in  this 
particular  case  where  experienced,  suDBtanUal  bankers  throughout  this  entire 
area  have  appeared  in  open  court,  subjected  themselves  to  searching  cross- 
examination,  and  have  unanimously  demonstrated  that  the  proposed  merger 
would  not  cause  an  undue  concentration  of  banking,  would  not  tend  toward  a 
monopoly,  and  definitely  would  increase  the  vigor  of  competition  which  the 
Congress  of  the  United  States  from  the  passage  of  the  Sherman  Act  down  to  the 
present  date  has,  by  law,  attempted  to  foster. 

"The  court  was  not  impressed  with  the  attempts  of  the  Govtfnment  to  show 
that  banking  Is  of  minor  importance  in  the  life  of  a  community  generally  and  of 
almost  absolute  unimportance  in  the  business  life  of  the  community.  The  Gov- 
ernment, in  its  attempt  to  establish  this  contention  by  testimony  that  no  single 
particular  individual  industfial  organization  had  ever  entered  a  particular  t&TiUxy 
because  of  the  presence  or  absence  of  banking  facilities,  has  ignored  the  Industrial 
history  of  the  United  Stat«s.  Should  one  ever  speculate  as  to  whether  any 
industry  would  ent«'  a  community  without  banking  facilities,  the  answer  would 
be  completely  obvious.  Historically,  banking  facilities  have  preceded  industry 
in  every  community. 

"The  Government  also  attempted  to  show  that  by  combining  the  lending  limits 
of  all  Philadelphia  banks,  borrowers  In  the  larger  categories  could  be  well  accom- 
modated. This  ignores  again  the  realities  of  the  situation  and  the  positive 
testimony  that  in  the  larger  industries  there  is  a  decided  reluctance  on  the  part 
of  financial  officers  to  be  made  the  subject  of  participating  loans.  With  the 
originating  bank,  there  is  also  an  aversion  to  these  loans  as  it  requires  considerable 
negotiation  and  technical  handling  which  is  to  be  avoided  who'ever  possible. 

"The  evidence  demonstrated  beyond  peradventure  of  doubt  that  the  Philadel- 
phia are,  plus  parts  of  Delaware  and  New  Jersey,  and  also  New  York  City,  as 
well  as  most  of  the  northeastern  part  of  the  United  States,  is  the  area  of  active 
eompatltlon  tar  Philadelphia  commercial  banks  and  for  the  proposed  merged 
bank.  The  testimony  discloses  that  the  competitive  effect  upon  alt  Philadelphia 
commercial  banks  will  be  minimal.  The  larger  bank,  however,  will  be  able  to 
compete  on  better  terms  and  in  a  better  atmosphere  with  the  banks  of  other  cities 
and  States  that  have  been  draining  this  area  of  banking  business  which  might 
well  be  and  perhaps  proptfly  should  be  handled  here,  and  which  cannot  be  handled 
under  present  circumstances.  That  it  will  benefit  the  city  and  area  has  been 
established  clearly  by  a  fair  preponderance  of  the  evidence  as  has  b«en  set  forth 
la  the  findings  of  fact  o(  the  defendants  previously  affirmed. 
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Dtaof t ^ 

^_  _^ „ ,n  reatraint  of  trade; 

would  result  in  or  tend  toward  monopoly,  or  violate  the  provieions  of  the  Clayton 
Act,  if  ^pUoable;  and  the  proposed  merger  certainly  violates  no  provision,  either 
ozpren  or  IsqtUed,  contained  in  the  BanK  Merger  Act  of  1960. 

"Slnee  the  proposed  merfttf  contains  none  of  the  defects  alleged  in  the  Gov- 
ff&ment'a  oaae  and  will  be  in  the  public  interest,  it  follows  that  judgment  must 
be  entered  In  favor  of  the  defendanta  and  against  the  plaintiff." 
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When  the  Bank  Merger  Act  of  1960  was  under  consideration,  it  wm  geaenUj 
agreed  that  one  of  the  reaaona  it  was  needed  was  that  section  7  of  the  Qajrion  Aot 
iocludinK  the  Celler-Kefauver  amendment  of  1950,  did  not  apply  to  bank  mernn. 
The  Supreme  Court  in  U.S.A.  v.  The  Pkiladelphvx  Naivmal  Bank  and  Otrari 
Tnut  Com  Exchange  Bank  (374  U.S.  321,  1963),  however,  held  that  section  7  ol 
the  Clayton  Act  applied  to  a  bank  merger. 

This  memorandum  reviews  the  legislative  histor?  of  the  Celler-Kefauver 
amendment  to  sectiou  7  of  the  Clayton  Act  and  subsequent  commente  on  that 
amendment  up  to  the  time  of  the  enactment  of  the  Bank  Merger  Act,  and  reaohM 
the  conclusion  that  the  Celler-Kefauver  amendment  waa  not  intended  or  under- 
stood to  apply  to  bank  mergers. 

1014-1945 

Section  7  of  the  Clayton  Act,  as  enacted  on  October  15,  1914,  provided  that 
no  corporation  engaged  in  commerce  might  acquire  the  whole  or  any  other  part 
of  the  stock  of  another  corporation  where  the  effect  of  the  acquisition  might  be 
to  substantially  lessen  competition  between  the  two  corporations  or  to  restrain 
commerce  in  any  section  or  community  or  to  tend  to  create  a  monopoly  of  any 
line  of  commerce. 

Section  11  of  the  Clayton  Act  (IS  V.S.C.  21)  provided  that  authority  to  enforce 
compliance  with  section  7  and  other  sections  of  the  Clayton  Act  was  vested  in 
the  ICC  where  applicable  to  common  carriers  under  its  jurisdiction,  in  the  Federal 
Reserve  Board  where  applicable  to  banks,  banking  asaociationa  and  trust  com- 
panies, and  in  the  FTC  where  applicable  to  all  other  character  of  commerce. 

The  House  and  Senate  reports  on  the  bill  which  became  the  Clayton  Act  made 
it  clear  ttiat  section  7  was  intended  to  deal  with  holdtng  companies  "whose 
primary  purpose  is  to  hold  stocks  of  other  companies"  as  a  means  of  holdhut 
under  one  control  the  competing  companies  whose  stocks  it  has  thus  acquired. 
(S.  Rept.  627,  p.  17,  H.  Rept.  698,  p.  13,  on  H.R.  15657,  63d  Cong.,  2d  sees.) 

During  the  1930  b  and  1940's  it  became  apparent  that  mergers  and  asaet 
acquisitions  were  as  effective  means  of  promoting  monapoliea  as  holding  eom- 
panies.  Since  section  7  of  the  Clayton  Act  applied  only  to  stock  acquisltiona, 
not  to  asset  acquisitions  or  mergers,  various  proposals  were  made  to  cloae  this 
gap,  beginning  in  1945  and  culminating  in  the  1950  Celler-Kefauver  amendment 
to  section  7  (H.R.  2734,  Slat  Cong.,  64  Stat.  1125). 

The  interrelationship  between  the  various  bills,  beginidng  in  1945,  was  spdled 
out  in  the  testimony  of  Congressman  Patman,  as  chairman  of  the  House  Select 
Committee  on  Small  Business,  when  he  testified  on  H.R.  2734  before  a  sub- 
committee on  the  Senate  Judiciary  Committee  on  September  23,  1949  (bearing! 
on  corporate  mergers  and  acquisitions,  pp.  129-130).  In  this  statemrat,  Con- 
■xeSBroAn  Patman  referred  specifically  to  the  House  bearings  on  H.R.  SIS,  80th 
Congress;  H.R.  2357,  79th  Congress:  House  fteport  596,  80th  ConRma  on  H.R. 
3736  (June  17,  1947),  and  House  Report  1820  on  H.R.  SS35,  79th  CoogreM 
(Mar.  26.  1946). 

ram  AND  TtTH  CON0BB88BB 

8.  677,  78th  CoDETess,  H.R.  2357  and  S.  615,  79th  CkmgcM,  wera  identical  UDi 
which  would  have  (1)  e:itended  section  7  to  cover  asset  acquisitions  of  all  eorpo- 
rations  engaged  in  commerce,  (2)  exempted  from  section  7  transactions  consum- 
mated under  authority  from  CAA,  FCC^  ^^^  'C^>  SB'^'  °'  ^^  Federal  Reserve 
Board,  and  (3)  required  prior  approval  by  FTC  of  stock  or  asset  acquisitions  by 
corporations  subject  to  PTC. 

()n  March  21,  194S,  the  Chairman  of  the  Federal  Reserve  Board  wrote  to  the 
chairman  of  the  House  Judiciary  Committee  requesting  that  H.R.  2357 
be  amended  so  as  to  require  prior  approval  by  the  Federal  Reserve  Bank  of 
bank  stock  or  asset  acquisitions.  (Copies  of  this  letter  and  the  am«]dmMiti 
recommended  therein  are  attached,  marked  "Exhibit  A. ") 

On  June  8,  1945,  a  committee  print  of  H.R.  2367  was  prepared  (copy  attaohsd, 
marked  "exhibit  B"),  which  representatives  of  the  Federal  Reserve  Board  sup- 
ported in  their  testimony  before  the  subcommittee  on  September  20,  1045- 
(Exoerpta  of  the  testimony  of  representatives  of  the  Federal  Reserve  Boud  an 
attached,  marked  "exhibit  C.")  The  committee  print  of  June  8,  1945,  would 
have  exempted  acquisitions  by  banks  from  section  7  of  the  Clayton  Aot  but 
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the  propooed  MquUtton  was  "oonsistent  with  the  public  iDtereet"  and  it  would 
hftve  artaMahed  citentdve  criteria  to  determine  wnether  the  mei^r  was  in  the 
puUifi  Intareat. 


The  bai  was  reported  on  January  21,  1940,  u  H.R.  4810,  House  Report  1480, 
J9th  Congress.  As  reported,  the  biU  covered  only  asset  acquisitions  hy  corport>- 
tione  subject  to  FTC.     The  reference  to  the  Board  in  the  provision  giving  a 


a  for  mergers  approved  by  certain  agencies  was  omitted  from  the  bill, 
as  suggeated  by  the  Federal  Reserve  Board,  but  none  of  the  other  amendmenta 
yeuggested  were  accepted.     In  its  report  the  committee  stated: 


theyeugg 


the  ICC,  the  FCC,  the  GAA,  and  the  Federal  Reeerve  Board  in  their  respective 
fidds  remain  unohanged." 

A  similar  MD,  H.R.  5535,  79th  Congress,  was  reported  by  the  House  Judiciary 
Committee  on  Much  26,  1946,  House  Report  No.  1820,  which  took  subeUntioUy 
the  same  form  aa  tbe  Cellei^Krfauver  amendment  of  1950.  The  committee  report 
on  H.R.  S535aleoBUted: 

"The  propoaed  amendments  aftect  only  coqwratlons  subject  to  the  jurisdiction 
of  the  Fedoal  Trade  Commission.  The  jurisdictions  and  regulatory  powers  of 
the  ICC,  the  FCC,  the  CAA,  and  the  Federal  Reserve  Board  in  theu:  respective 
fields  remain  unehauged." 

■IQBTIKTH    CONQHCSS 

Id  the  SOth  Congress,  H.R.  £16,  similar  to  H.R.  5535,  79th  Con gresa,  was  intro- 
duced <m  January  6,  1947;  and  S.  104,  the  same  as  S.  615,  79th  Congress,  was 
introduced  oa  Januarv  S,  1947.  On  April  16,  1947,  the  Chairman  of  the  Board 
wrote  to  Semator  (VMahoney.  He  recommended  extension  of  section  7  to  asset 
acquisitions  and  suggested  that  S.  104  be  amended  "to  include  a  requirement  of 
prior  approval  by  toe  Board  of  all  acquisitions  which  are  now  subject  to  its  juris- 
aictioD  on  an  after-the-event  basis."  (A  copy  of  this  letter  is  attached,  marked 
"Exhibit  D.") 

Heaiinn  were  held  on  H.R.  515,  at  which  a  representative  of  the  Federal 
Reed've  Board  c^Jed  to  the  attention  of  the  committee  the  tesUmoo]^  it  had 
given  earli^  on  H.R.  2357,  79th  Congrees,  and  urged  particularly  consideration 
of  the  bank  holding  company  problem.  The  Board  discussed  the  question  of 
acquisition  by  banks  and  indicated  that  this  was  not  its  primary  interest.  (An 
esoerpt  from  the  testimony  is  attached,  marked  exhibit  £.)  The  bill  was  re- 
ported as  H.R.  3736,  SOth  Congress,  Senate  Report  No.  596.  In  the  committee's 
report,  there  was  no  discussion  of  the  question  of  banks  or  the  Federal  Reeerve 
Board's  recommendations. 

KIQHTT-riBBT   CONOBEBS 

During  the  1st  session  of  the  81st  Consress,  bills  were  introduced  by  Congress- 
men Jackson  (B.R.  988},  Mansfield  (H.R.  1240},  Hobba  (H.R.  2006),  and  Celler 
(H.R.  2734).  Hearings  were  held,  at  which  the  Federal  Reserve  Board  and  other 
banking  agencies  did  not  appear.  In  the  House  report  (H.R.  1191,  Slat  Cong., 
Aug.  4,  1949),  r^erences  were  made  to  the  many  bills  introduced  from  1945 
through  1948,  but  there  was  no  discussion  of  banking  or  of  the  suggestions  which 
the  Federal  Reeerve  Board  had  made  earlier. 

Id  the  Senate  hearings,  also,  the  Federal  Reserve  Board  and  other  banking 
agencies  did  not  testify.  It  was  clear,  from  Congressman  Patman's  testimony 
and  others,  that  H.R.  2734  was  viewed  as  continuing  the  consideration  of  the 
problem  involved  in  the  earlier  hearings  and  committee  action. 

Senate  Report  1775,  Slst  Congreaa,  June  2,  1959,  reporting  H.R.  2734,  did  not 
refer  to  banlung  and  did  not  contain  any  reference  to  the  suggestions  made  earlier 
by  the  Federal  Reserve  Board. 

Before  the  Celler-Kefauver  Act  became  law,  by  the  President's  approval  of 
H.R.  2734  on  December  29,  1950,  the  Federal  Reserve  Board  specifically  called 
to  Uie  attention  of  Congressman  Celler,  the  chairman  of  the  Subcommittee  on 
Monopoly  Power  and  the  sponsor  of  H.R.  2734,  the  fact  that  the  bill  would  not 
affect  banks,  in  a  letter  dated  October  12,  1950  (see  p.  27  above).  In  this  letter, 
the  Board  specifically  [Minted  out  that  while  H.R.  2734  would  make  section  7 
applicable  to  the  acquisition  of  assets,  it  would  do  so  only  in  the  case  of  corpora- 
tions subject  to  the  jurisdiction  of  FTC.  It  pointed  out  that  with  the  exception 
of  the  Board,  the  other  agencies  responsible  for  enforcing  compliance  with  section  7, 
and  whose  approval  of  a  mer^r  would  exempt  it  from  section  7,  already  had 
authority  to  control  asset  acquisitions.     The  Board  concluded  by  stating: 

"This  fact  would  seem  to  be  of  interest  because  it  calls  attention  to  a  weakness 
in  seetlon  7  of  the  Clayton  Act,  a  provision  for  which  this  Board  has  responsibility 
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for  enforcing  compliance  where  applicable  to  banlu.  As  you  know,  section  7  in 
effect  forbids  one  eorporatioa  to  acquire  the  capital  stock  of  another  corporation 
engaged  In  commerce  if  the  effect  may  be  to  leseen  competition  or  tend  to  create 
a  monopoly.     However,  the  section  does  not  apply  to  the  acquisition  of  assets. 

"H.R.  2734  which  passed  the  House  of  Represeatatives  on  August  16,  1049,  and 
is  now  pending  in  the  Senate,  would  broaden  section  7  of  the  Clayton  Aot  so  that 
it  would  also  apply  to  acquisitiona  of  assets — but  only  in  the  cose  of  corporations 
that  ore  subject  to  the  jurisdiction  of  the  Federal  Trade  Commission.  It  ia 
understood  that,  with  the  exception  of  this  Board,  all  the  other  agencies  having 
responsibility  for  enforcing  compliance  with  section  7  of  the  Clayton  Aot  already 
have  general  authority,  under  other  provisions  of  law,  over  acquisitions  of  aaseta 
in  the  case  of  persons  for  whom  they  have  enforcement  responsibility  in  connection 
with  section  7.  However,  even  with  the  enactment  of  H.R.  2734,  seotbn  7  would 
continue  to  be  confined  to  acquisitions  of  capital  stock  insofar  as  banks  are 
concerned." 

The  Senate  passed  H.R.  2734  on  December  13,  1950  (96  Congreeslonal  Record 
16508),  and  the  House  accepted  the  Senate  amendments  on  December  14,  19S0, 
with  little  discussion  and  without  reference  to  banks  or  to  the  letter  of  October  12, 
1950  (96  Congressional  Record  16573).  The  President  approved  it  on  December 
29,  1950  (Public  Law  899,  Slst  Cong.).  Copies  of  the  law  and  of  the  changes 
make  by  the  amendment  are  attached  (exhibit  F). 

It  seems  clear  from  this  legislative  history,  involving  a  series  of  related  bills  over 
the  period  from  1945  through  1950,  that  Congress  knew  of  the  problems  of  bank 
mergers  and  reached  a  deliberate  decision  not, to  attempt  to  deal  with  them  In  the 
amendment  to  section  7  of  the  Clayton  Act  which  became  law  on  December  39, 
1050.  While  the  record  does  not  disclose  any  statement  of  a  reason  tor  this 
decision,  it  ma/  well  have  been  based  on  the  feeling  that  the  addition  of  such  » 
provision  would  huve  resulted  in  the  defeat  of  the  bill.  It  seems  pertinent  to 
point  out  that  Reorganization  Plan  No.  1  of  1 950,  which  would  have  transferred  to 
the  Secretary  of  the  Treasury  all  the  powers  of  officials  in  the  Treasury  Depart- 
ment, including  the  Comptroller  of  the  Currency,  was  defeated  by  a  vote  of  05  to 
13,  on  the  ground  that  the  Comptroller's  functions  should  be  left  vested  in  him 
(96  CoDgressIonal  Record  6891,  6898,  May  II,  1050).  Reorganiiation  Plan  No. 
26  of  1950,  similar  to  Reorganization  Flan  No.  1  except  that  the  functions  of  th« 
Comptroller  of  the  Currency  were  left  in  him,  took  effect  without  objection  (OS 
Congressional  Record  8016-8020,  64  Stat.  1280,  June  5,  19W). 

1050-1060 
Cemgreational  mewB 

The  House  Judiciary  Committee  and  its  statT  consistently  took  the  position  that 
the  Celler-Kefauver  amendment  of  1950  did  not  affect  bonk  mergers. 

On  September  17,  1952,  Congressman  Celler,  chairman  of  the  Antitrust  Sub- 
committee of  the  House  Judiciary  Committee,  presented  a  staff  report  on  "Bonk 
Mergers  and  Concentration  of  Banliing  Facilities,"  printed  as  a  committee  print. 
The  followina  statement  appears  in  the  staff  introduction  to  this  reptort: 

"Late  in  the  year  1950,  Congress  enacted  the  Celler  antimerger  bill  into  law. 
This  statute  closed  a  hiatus  in  the  antitrust  laws  of  long  standing.  Section  7  of 
the  Clayton  .\ct,  white  by  its  specific  terms  prohibiting  mergers  of  corporations 
which  might  lessen  competition  when  achieved  through  the  acquisition  of  stock, 
hod  been  long  interpreted  as  leaving  unaffected  mergeis  of  a  like  nature  when 
achieved  through  the  purchase  of  corporate  assets. 

"While  the  amended  version  of  section  7  of  the  Clayton  Act  now  cuts  both  wajB 
and  prohibits  coDsoUdations  which  may  substantially  lessen  competition  whether 
accomplished  through  the  acquisition  of  assets  or  of  stock,  the  new  provisions 
relating  to  assets  apply  only  to  corporations  subject  to  the  jurisdiction  of  the 
Federal  Trade  Commission.  This  leaves  the  law  exactly  as  it  was  prior  to  tlw 
passage  of  the  Celler  Antimerger  Act  insofar  as  business  organizations  outside  the 
scope  of  the  Federal  Trade  Commission's  jurisdiction  are  concerned. 

On  March  21,  1945,  the  Board  of  Governors  of  the  Federal  Reserve  System 
wrote  to  the  chairman  of  the  Committee  on  the  Judiciary  requesting  that  the 
provisions  of  H.R.  2357,  79th  Congress,  1st  session,  one  of  the  early  predeceason 
of  the  Celler  Antimerger  Act,  be  extended  so  as  to  include  corporations  subject 
to  the  jurisdiction  of  the  Federal  Reserve  Board  under  section  11  of  the  CtavtOD 
Act.  Because  of  the  revisions  made  in  subsequent  versions  of  antimerger  bUls, 
however,  it  became  Impracticable  to  include  within  the  scope  of  the  act  cor[>ora- 
tions  other  than  those  subject  to  regulation  by  the  Federal  Trade  Commission. 
Banks,  which  are  placed  squarely  within  the  authority  of  the  Federal  Reeerve 
Board  by  section  II  of  the  Clayton  Act,  are  therefore  circumscribed  Insofar  U 
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1  ooIt  br  the  old  ptovisionB  of  wction  7.  and  H-rtain  addi- 

•  wbieh  do  not  pnaentlr  coocem  ibprnsplv^s  Fubrtantiv^lr  vith  ihr 

qmnon  <tf  MHnpetition  in  the  frki  <A  fauikiiiff"  (p.  \ni^. 

The  sabeammittee  naff,  on  tbe  baas  of  tneir  condusioD  ihsi  bank  mtrffn 
were  for  aU  praetieal  patpoan  oncontraUed.  rveommtDdcd  the  pnarimeni  of 
IfgMarinn  to  regnlate  bank  attr^en  (pp.  4fr-501.  and  an  am«idment  to  subsection 
m  of  netkn  18  of  the  Federal  Dtrposit  Insurance  Art  vas  eugnsted.  This 
would  have  ivqiiiTed  tbe  apjuoval  of  the  Compirt^ef.  the  Federal  Reser\-e  Board. 
ot  tbe  FDIC  tor  tbe  mo^er  of  an  insured  buik.  and  it  m>uld  hai-e  required  the 
agen^  eonodenng  a  metier  to  take  into  consideration  vbetber  tbe  elTeei  of  the 
laaga  "may  be  to  leaaen  eompetitian  unduly  or  to  tend  unduly  to  n«ate  a 
monopoly  contrary  to  tbe  poliey  of  Congress  hereby  declared  in  fa\-or  of  local 
owMraUp  and  eontrol  of  banks  and  competition  in  tbe  field  of  banking"  (p.  511. 


opening  tbe  bearings  on  this  bill  on  July  5,  1955,  Cougreaaman  Celler  made  tbe 

"Section  7  of  that  act  (Claytoa  Act)  prohibited  bank  mergers  and  industrial 
corporate  mergen  achieved  by  atock  acquisitions  where  the  effect  might  be  to 
subetaotiaUy  leaara  eompetition  or  tend  to  create  a  monopolv. 

"This  wonUng  left  a  widely  exploited  gap.  Banks  and  corporations  could 
acquire  bwiiIb  of  other  firms  and  thus  avoid  the  provisions  of  section  7.  This  gap. 
UMofar  aa  it  appliea  to  industrial  corporations,  was  closed  by  the  Celler-Kefau^-er 
Antim«ger  Aet  of  1950.  My  bill.  H.R.  5948,  would  close  the  gap  iosofar  as 
banks  are  concerned  and  prohibit  bank  mergers  achieved  by  aaeel  as  well  as  stock 
BequiBitian  where  the  effect  might  be  subs^ntially  to  leieen  competition  or  tend 
to  create  a  monoptdy  in  anv  section  of  the  country*'  (House  .Antitrust  Subcom- 
mittee of  tbe  Committee  oa  the  Judiciarv  on  H.R.  5948,  81th  Cong.,  1st  sess.. 
Julv  5,  1955.  pp.  1-2). 

The  House  JndieiaiT  Committee  reported  H.R.  5948  on  July  26,  1953  (H.  Rept. 
1417,  S4th  Cong.),     la  its  repon,  the  committee  made  the  following  statement: 

"The  wMtUag  (rf  section  7  prohibiting  mergers  achieved  through  stock  acquiai- 
tiCMU  left  a  widely  ezidoited  gap.  Banks  and  other  corporations  could  acquire 
the  aasela  of  other  firms  and  thus  avoid  altt^ether  the  provisions  of  section  • .  or 
they  could  purchase  the  stock  of  other  firms  and  exercise  the  control  thus  obtained 
to  acquire  their  asseta.  *  •  * 

"This  gap  inscrfar  as  it  applied  to  nonbanking  corporations  was  cloeed  by  the 
Celler-Kaauver  Antimei^er  Act  of  1950  which  included  asset  acquisitions  within 
the  purview  erf  section  7  and  prohibited  mergers  which  may  subetantially  lessen 
oompetitim  whether  accomplished  through  asset  or  stock  acquisitions.  However, 
because  of  the  revisionB  made  in  autwequeni  veraiona  of  antimerger  bills,  it  became 
impracticable  to  include  within  tbe  scope  of  the  CeUer-Kefauver  Acl  corporations 
other  than  those  subject  to  the  jurisdiction  of  the  Federal  Trade  Commission. 
Therefore,  asset  acquisitions  by  twnks  remained  unaffected  by  the  new  law  since 
authority  to  enforce  the  provisions  of  section  7  dealing  with  banks  are  vested  in 
the  Fedwal  Beeerve  Board  and  not  in  the  Federal  Trade  Commission"  (H.  Rept. 
1417  on  H.R.  5948,  84th  Cong.,  Ist  sees.,  July  26,  1955,  p.  3). 

H.R.  6948  did  not  become  law. 

When  tbe  bank  merger  bill  was  pending  before  the  Senate  Banking  and  Cur- 
rency Committee,  Chairman  Celler  appeared  and  testified  in  support  of  legislatioa 
to  regulate  bank  mergers,  preferably  along  the  lines  of  H.R.  5948.  In  bia  lesti- 
monr,  be  stated  i 

"^Mition  7  was  designed  to  stop  mergers  beyond  the  reach  of  the  Sherman  .Act 
but  its  failure  to  include  mergers  accomplished  by  asset  acquisitions  resulted  in  a 
loophole  which  so  far  as  nonbanking  corporations  are  concerned  was  closed  by 
passage  of  the  CeUer-Kefauver  Act  of  1950.  ^loreover,  because  of  revisions 
made  in  subsequent  versions  of  various  antimerger  bills,  it  became  impracticable 
to  include  within  the  scope  of  the  Celler-Kefauver  Act  corporations  other  than 
those  subject  to  the  jurisdiction  of  the  Federal  Trade  Commission.  This  left 
ssaet  acquisttioiw  t^  banks  unaffected  by  the  new  law  since  authority  to  enforce 
the  provieiotts  of  sertion  7  dealing  with  banks  is  vested  in  the  Federal  Reser\'e 
Board  and  not  m  the  Federal  Trade  CommisBion. 

"Beyoikd  this,  virtually  all  bank  mergers  are  accomplished  by  asset  acouisitions 
by  virttie  not  only  of  provisions  of  Federal  law  prohibiting  member  banks  of  the 
Federal  Reserve  System,  with  a  few  exceptions,  from  purchasing  corporate  stocks, 
but  also  of  various  State  statutes  prescribing  similar  limitations.  For  these 
reasons,  section  7  of  the  Clayton  Act  has  little  value  in  coping  with  the  mounting 
tread  of  bank  merger  activity.  •  •  • 
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"To  cloee  this  loophole  in  section  7  nnd  provide  Fed«ral  enfonemeot  «„ 

with  the  Bame  authority  to  move  against  bank  mergen  aeeompllBfaed  b)r  aaaet 
acquisitionB,  I  introduced  H.R.  5948  in  the  84th  Cangreae.  Thin  trill  «u  a<lopt«d 
by  the  House  without  disBent  on  February  6,  1956,  but  waa  not  broi^bt  up  on  the 
Senate  floor  for  vote.  I  might  add  that  the  measure  was  in  aeoordanoe  with  the 
President's  recommendations  submitted  to  the  Congress  in  1956  and  repeated  In 
1967,  1958,  and  1959,  calling  for  revision  of  antitrust  legislation  to  cover  the  bank 
mergers  accomplished  by  asset  acquisitionB"  (Senate  Banking  and  Currency 
Committee  Hearings  on  8.  1062,  86th  Cong.,  lat  sees..  Mar.  18,  195^  p.  94). 

Chairman  Celler  praented  aimilar  testimony  to  the  Houae  Banking  and 
Currencv  Committee  in  February  1960  (hearings  on  8. 1062,  Sftth  Cong.,  2dBeaB., 
pp.  125-"l26). 

When  8.  1062  oaroe  to  the  House  floor,  Congreeaman  Cdier  supported  It, 
though  he  stated  that  he  would  have  preferred  more  rigorous  legialation  alosg  the 
lines  of  section  7  of  the  Clayton  Act.     (Sen  p.  296,  above.) 

The  Senate  and  House  committee  reports  on  S.  1062,  as  well  aa  previous  report! 
on  aimilar  legislation,  left  no  doubt  of  the  committe«e'  views  that  section  7  w  the 
Clayton  Act  did  not  apply  to  bank  mergers  (8.  Rept.  196,  86th  Cong.,  p.  5; 
H.  Kept.  1416,  86th  Cong.,  p.  9).  The  congressional  debatea  througbout  left  do 
question  that  there  was  universal  understanding  that,  since  bank  mergen  were 
not  accompanied  by  stock  acquisitions,  section  7  of  the  Clayton  Aet  did  not 
apply  to  bank  mergers  (Sienator  Robertson,  May  13,  1959,  106  Congreerional 
Record  8076;  Senator  O'Mahoney,  May  14,  1959,  105  Ctmgreaaional  Reoord 
8125-8126;  Senator  Eefauver,  May  14,  1950,  105  CoDgreasional  Record  8130; 
Congressman  Spence,  Apr.  4,  1960,  106  Congressional  Record  7267;  Smator 
Pulbright,  May  6,  1960,  106  Congressional  Record  9711;  Senate  Johnaon,  May  6, 
1960,  106  Congressional  Record  9715). 
Bxeeutive  branch 

Until  the  complaint  was  flled  in  the  Ph^adelphia  oaae,  there  waa  no  lodioatioD 
that  any  responsible  Government  official  took  the  position  that  bank  mergen 
were  subject  to  section  7  of  the  Clayton  Act.  On  the  contrary,  many  reeponaible 
officials  flatly  stated,  under  circumetanoea  where  their  viewa  constituted  a  state* 
ment  of  official  position,  that  section  7  of  the  Clayton  Act  did  not  apjdy  to  iMUik 
mergers,  and  tiiat  consequently  further  legialation  to  regulate  bank  mergen 
was  essential. 

The  President's  Economio  Report  for  1956  made  the  following  reoommendation: 

"Federal  regulation  should  be  extended  to  all  mergers  of  banking  institutiona 
combined  with  the  requirement  for  advance  notice.  This  extension  of  the  Law 
would  give  the  Government  an  opportunity  to  prevent  mergers  that  are  likely  to 
result  in  undue  restraint  of  banking  competition"  (pp.  iv  and  77-78). 

Similar  recommendations  were  made  in  the  Preeiaent's  Ekionomic  Reports  for 
1957  (pp.  61,  73),  1958  (pp.  64,  78),  1959  (pp.  53,  67),  and  1960  (p.  56). 

Representatives  of  the  Department  ot  Justice,  including  particularly  the 
Antitrust  Division,  advised  the  Congress  on  six  different  oocasions  that  legidation 
was  needed  to  control  bank  mergers  because  section  7  of  the  Clayton  Aot  did  net 
apply  to  bank  mergers.  On  July  5,  1955,  Stanley  N.  Bamee,  Aniatant  Attorney 
General,  Antitrust  Division,  testifled  before  tne  Antitrust  Suboonunittee  of 
the  House  Judiciary  Committee,  over  which  Congressman  Celler  waa  presiding 
as  chairman,  on  H.R.  5948,  a  bill  which  would  have  amended  section  7  of  the 
Clayton  Act  to  cover  banks.     Judge  Barnes  made  the  following  statement: 

"The  pending  proposal  would  plug  a  loophole  left  by  present  section  7'8  faQure 
to  cover  asset  acquisition  by  banks.  On  the  one  hand,  that  provitdon's  stock 
acquisition  bar  applies  to  all  corirarations  'engaged  in  commerce.'  Section  7'b 
acquisition  portion,  in  sharp  contrast,  coveia  only  corporations  'subject  to  Uia 
junadiction  of  the  Federal  Trade  Commission.'  Further,  section  11  of  the  Clayton 
Act  exempts  banka  from  Federal  Trade  Commission  juriadiction  by  apedfyiag 
that  'authority  to  enforce  compliance'  with  section  7  'is  hereby  vested  *  •  •  in 
the  Federal  Reserve  Board  wher«  appUcable  to  banks,  banking  associations,  and 
trust  companies.'  On  the  basis  of  these  provisions  this  Department  has  concluded 
that  asset  acquisition  by  banks  is  not  covered  by  section  7  as  amended  in  L960.' 


EonchuliMi.  ■  HooM  Jodtrlur  nbcommltM  •Ull  nport  npUlnad  that, 
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jb|Mt  to  ncnlation  by  the  Fadcnl  Trade  Cgmmlidan,    Btp**- 

KtmnXg  within  the  inthiirtty  ot  tht  Ttdaril  Reserve  Board  by  sec.  11  of  the  Clvton 
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"I  Km  Km  ths  obMlrman  win  be  Intcnated  In  the  nobitioa  attMhed  as  note  1, 
beemuse  on  a  jwavknu  oeoulon  I  raiMd  a  question  whether  or  not  this  was  an 
ixitenticnial  ominion  or  an  inadvertant  omisAon.  I  was  Inclined  to  believe  It  was 
ixuulvertflnt.  Your  ebairman  was  Inclined  to  believe  that  It  was  not;  that  It 
Ium]  been  dlaouawd.  A  further  examination  of  the  hiatocy  proves  that  you  were 
vWit  and  my  aui^oaition  was  wrong,  Mr. .  Chairman/'  (Hearings  on  H.R. 
SM8.  S4th  Cmf.,  p.  6.)     (See  p.  337,  above,  for  a  further  quotation  from  the  same 

Other  atatamenta  to  the  efifect  that  bank  mergen  were  not  subjeot  to  section 


1967  (hettSin  on  the  Financial  Inatitutlona  Act  of  1957,  Sfith  Cong;.,  let  seaa., 
Vjt.  2,  pp.  1009-1010);  Victor  R.  Hansen,  AiMlstant  Attorney  General,  Antitrust 
THriflioii,  at  a  hearing  before  the  House  Banking  and  Currency  Committee  on 
July  18,  1QS7  (hearings  on  B.  14S1  and  H.R.  702iB,  85th  Cong.,  let  sees.,  pt  .1, 
pp.  125-128) ;  Lawrence  E.  Walsh.  Deputy  Attorney  General,  in  a  letter  of  March 
18,  10S9  (heiuinn  on  S.  1062,  86tn  Cong.,  1st  sen.,  Senate  Banking  and  Currency 
OoDunfttee,  p.  9);  and  Robert  A.  Bicke,  Acting  Assistant  Attorney  General, 
Antitrust  DiTlaion,  at  a  hearing  of  a  subcommittee  of  the  House  Banking  and 
CuirenoT  Committee  on  February  18,  1960  (hearings  on  S.  1062,  86th  Cong., 
iBt  ana.,  n>.  161-162). 

It  seems  dear  that  every  responsible  official  of  the  Government,  from  1950  to 
1960,  who  took  a  poeitlon  on  the  subject  took  the  position  that,  aa  bank  mergers 
wer*  not  aooompltthed  by  stock  acquisition,  section  7  of  the  Clayton  Act  would 
not  apply  to  bank  mergers.  This  applies  to  Congressman  Celler  and  Senator 
Kefauver,  the  authois  m  the  Celler-Kefauver  amendment  of  1950,  and  to  every 
other  Senator  and  Representative  who  spoke  on  the  subject,  and  to  every 
representative  of  the  Department  of  Justloe.  aa  well  as  representatives  of 
ttw  Federal  Bceerve  Board,  Feda«l  Trade  CommisBion,  and  other  agencies. 
No  statements  to  the  effect  that  section  7  of  the  Clayton  Act  would  or 
should  ap^  to  the  Bank  Merger  Act  have  been  found  up  to  the  filing  of  the  com- 
plaint In  the  PhOadelphia  case  on  February  26, 1961. 

It  is  equally  dear  that  the  Bank  Merger  Act  of  1960  and  other  similar  proposals 
to  regulate  bank  meigera  were  sDOnsored  and  supported,  and  the  Bank  Merger 
Act  was  paaeed,  on  the  basis  of  this  undemanding. 

Matthxw  Hali,  CAm/  of  Staff. 


BoASD  OF  GoviBNOBS  or  ths 

FiDXRAL  RiBSavx  Ststik, 

WathingUm,  Marth  tt,  l»iS. 
Hon.  HanoN  W.  Sitmnkrs, 
Otairmmt,Commitlte  on  tht  Judiciary, 
ffowas  4f  JtspretmJoltvM,  WathingUm,  B.C. 

Deab  Mk.  SUKNBsa:  This  is  in  reply  to  your  letter  of  March  7,  1945,  in  which 
you  enoloaed  copies  of  a  bill  introduced  by  Congressman  Kefauver,  H.R.  2357. 
to  amend  an  act  entitled  "An  act  to  supplement  existing  laws  against  unlawful 
restralnte  and  monopolies,  and  for  other  purposes,"  approved  March  15,  1914  (38 
Stat.  730),  and  In  which  you  reoueat  that  your  committee  be  furnished  with  oom- 
menta  ooneendng  such  proposed  legislation. 

The  Board  htt  oonsidered  Congressman  Kefauver's  bill  with  a  ^at  deal  of 
Interest.  The  two  basic  objectives  which  seem  to  be  presented  therein  are  (1 )  to 
subject  the  aoquisiUons  of  assets  of  companies  to  the  same  restrictions  as  an 
now  Imposed  by  the  Clayton  Act  upon  acquisitions  of  shares  of  such  companies, 
and  (2)  to  require,  as  to  certain  acquisitions  Dy  or  on  behalf  of  any  oorporation  now 
subject  to  the  jurisdiction  of  the  Federal  Traide  Commission  under  sections  7  and 
11  of  such  act,  a  finding  by  that  Commission  tluit  such  acquisitions  will  be  oon- 
sfartent  with  the  public  Interest  before  they  may  be  lawfully  oonsummated. 

The  Board  sees  no  objection  to  legislation  which  will  effectively  attain  these 
obJeotiTes.  As  to  the  first,  the  Board  feels  that  to  Include  acquisitions  of  assets 
within  the  praaerlptlons  of  the  Clayton  Act  will  go  far  toward  eliminating  a  very 
pntetieal  aa  well  as  difficult  enforcement  problem  which  seems  to  inhere  in  the 
present  language  of  that  act.  Undoubtedly  there  have  been  many  Instances 
when  the  undenying  aim  of  the  Congress  as  expressed  in  this  law  has  been  circum- 
vented in  wbi^  or  in  part  through  acquisitions  of  assets,  instead  of  shares,  of  one 
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the  statute,  B[mply  because  the  device  for  acoompiialuni  theee  ends  ia  Dot  epeeiB- 
CBjly  outlawed.  The  Board  feels  that  the  language  of  H.R.  2367  is  adequate  to 
correct  this  situation. 

The  second  basic  objective  of  ConKressman  Kefauver'a  bill  seems  equally 
desirable.  Perhaps  its  most  salutary  advantage  lies  in  the  fact  that  it  attempte 
to  prevent  the  harmful  reeulte  of  unprincipled  business  expansion  in  an  appropriate 
field  of  regulation,  rather  than  attempting  to  correct  these  evils  after  they  have 
occurred.  The  Board  has  been  of  the  opinion  for  some  time  that  the  complexitiee 
of  modem  busineaa  render  very  difficult  a  aatiBfactory  application  of  corrective 
sanctions.  Too  olteD  thia  remedy  may  work  such  subatantial  injusticee  and  be 
productive  of  such  incidental  injurious  consequences  that  the  direct  apphcation  of 
such  sanctions  in  given  cases  may  work  against  rather  than  for  the  public  interest. 
Theee  observations  would  aeem  particularly  appropriate  of  situations  affecting 
banks.  Under  existing  law,  for  all  practical  purposes  it  is  not  until  after  the  stock 
of  a  given  bank  has  been  acquired  that  the  acquiring  person  or  company  may  be 
proceeded  against  under  the  Clayton  Act,  Assuming  that  the  effect  of  such 
acquisition  raises  an  enforcement  question  under  that  act,  it  at  once  becomes 
apparent  that  a  public  proceeding  brought  to  test  such  question  may  have  the 
very  undesirable  result  of  disturbing  public  confidence  in  the  bank,  the  stock  of 
which  has  been  acquired,  but  which  is  not  itself  a  party  thereto.  It  is  the  exiatence 
of  such  Imponderables  as  theee  which  tend  to  demonstrate  the  inadequacy  erf 
corrective  sanctions,  generally. 

In  its  annual  report  to  Congress  for  the  year  1943  the  Board,  in  diBcusaing  the 
need  for  legislation  respecting  bank  holding  companies,  had  ocoasion  to  exprees 
similar  views  to  those  juat  given.  For  example,  at  page  3fi  of  such  report,  the 
Board  aaid: 

"Finally,  even  if  the  holding  company  chooses  to  subject  itself  to  regulation, 
the  effectivenees  of  the  Board's  supervision  is  hindered  rather  than  helped  by  the 
penalties  provided  by  the  statute.  For  violation  of  the  statute  or  of  its  agreement 
with  the  Board,  the  holding  company's  voting  permit  may,  after  hearing,  be 
revoked.  The  consequencee  flowing  from  such  a  revocation  are  that  the  member 
bank  whose  stock  is  controlled  cannot  receive  deposits  of  public  moneys  of  the 
United  States  nor  pay  any  further  dividends  to  the  holding  company.  Also,  if 
the  controlled  bank  is  a  national  bank,  ita  charter  may  be  forfeited,  and  if  it  is  ■ 
member  State  bank,  its  memberabip  in  the  System  may  be  terminated.  The 
Board  believes  that  means  should  be  provided  for  reaching  the  holding  company 
and  its  management  directly  rather  than  indirectly,  as  is  now  the  case." 

It  is  believed  that  much  of  the  other  comments  that  appeared  in  the  Board's 
annual  report  for  1943  would  be  helpful  to  the  committee  in  its  present  delibera- 
tiona.  There  are  enclosed  herewith  several  copies  of  this  report  for  the  OOD' 
venience  of  the  membera. 

In  the  light  of  the  above  observations,  the  Board  recommends  that  the  second 
objective  of  H.R.  2357  be  not  hmited  to  apply  solely  to  those  cases  which  fall 
within  the  jurisdiction  of  the  Federal  Trade  Commiasion.  As  ^our  oommittee  ia 
aware,  other  agenciea,  including  this  Board,  are  invested  with  sunilar  jurisdiotion 
to  that  of  the  Federal  Trade  Commission  under  the  existing  provisions  of  section 
11  of  the  Clayton  Act  and  the  reasoning  for  the  proposed  change  would  seem  to 
apply  with  equal  force  to  acquisitions  that  are  wit&n  the  range  of  Jurisdiotlon 
now  conferred  upon  each  of  such  other  agencies,  respectively.  Aooordin^y,  the 
Board  recommends  that  the  language  of  Congreaaman  Kefauver's  bill  be  extended 
to  cover  all  clasaes  of  acquiaitions  which  are  now  encompaaaed  within  the  Juria- 
dictional  provisions  of  section  11,  with  power  in  each  of  the  autboritiea  therein 
enumerated  to  administer  the  proposed  Ucensing  feature  of  the  bill.  To  the  end 
that  our  suggeations  may  be  preaented  in  a  formal  manner,  we  have  prepared  a 
draft  oonb^ing  our  recommended  ohangea,  which  are  all  included  between 
line  II  on  page  4  and  line  23  on  page  6  of  the  present  bill,  and  enclose  it  herewith 
for  the  consideration  of  your  committee. 

One  final  and  purely  clerical  oorreotion:  H.R.  2357  refers  to  this  Board  as 
the  Federal  Reserve  Board.     The  correct  title  is  Board  of  Govemon  of  the 
Federal  Reserve  System. 
Sinoereiy  yourB, 

M,  S.  EccuDS,  Chairman. 
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H.  R.  2357 


IN  THE.  HOUSE  OF  KEPRESENTATIVES 


T  36,1646 

}tx.  EvAUfa  introduoAd  the  following  bill;  which  wia  raferred  to.tha  C<^- 
miUM  on  the  Jndidtrjr 

lOmlt  tb*  put  itnKk  Uironib  >Dd  tuart  the  ptrt  prtnttd  la  Italic] 


A  BILL 

To  amend  an  Act  entitled  "An  Act  to  supplement  existing  la'ws 
-against  unlawful  restraints  and  monopolies,  and  for  other 
purposes",  approved  October  15,  1914  (39  Stat.  730),  as 
amended.  - 

1  Be  it  enacted  by  the  Senate  and  House  of  Bepretento- 

3 ' '  tioet  of  the  United  States  of  America  in  Confess  assembled, 
Z.  That  sections  7  and  11  of  on  Act  entitled  "An  Act  to  sup- 
A  plement  existing  laws  against  unlawful  restnunts  and  mo- 
5  nopolies,  and-  for-  other  purposes",  approved  October  15, 
(S  1914  (IT.  S.  C.  Annotated,  title  15,  sec.  16),  are  hereby  . 
.7    amended  to  read  as  follows: 

8  "Sbo.   7.  That  no  corporation  engaged  in  commerce 

9'  ahall  aoqoiro,  direcfly  or  indirectly,  the  whole  or  any  part 


,y  Google 


332  AMEND    THE    BANX    MEHQEB    ACT    OF    IStO 

2   „ 

1  .  of  the  stock  or  other  share  capital,  or  Uut  ^ole  or  aay  part    ' 

-  2    of  the  assets,  of  another  oorj>oratioii  engaged  also  in  ooiht  . 

.   d    meroe,  where  the  effect  of  such  acqaimdon  may  be  (1)  to 

4    substandaDy- lessen   oompedtioil   between   the   oorp(nation 

:' .  '6 .  whose  stock  is,  or  whose  assets  are,  so  aoqnired  and  the  oqr-- 

.    :  '6    poration  making  the  aoqaiution,  or    (2),  to'  restnin  sodi 

7    oommerce  in  any  section  or  eommanity,  or  (3)  to  tend  to 

.  8  .;  create  a  monopoly  o7  any  line  of  oommerce.     '  - 

-9  TNo  corporation  shall  acquire,  directly  or  in^reotly,  the 

10 '  i^ole  or  any  part  of  the  stock  or  other  share  capital,  or 

11    shall  acqiure  the  whole  or  any  port  of  the  assets  of  one  or 

13  more  oorporations  engaged  in  commerce,  where  the  effect  > 
1^    of  such  acquisition,  of  such  stocks  or  assets,  or  of  the  use  of 

14  snoE  stock  by  the  voting  or  granting  of  proxies  or  otherwise,    ■ 

15  may  .be  (1)  to  substantially  lessen  oompetldon  (a)  between, 

16  gQch  corporation  or  corporations  or  any  of  them,  whose  stock 

17  .  or  other  share  capital  or  assets  are  so  acquired,  and  any 

18  other  oorporadon,  engaged  in  commerce,  owned  or  oantroBed 

19  by  the  acquiring  wrporation,  or   (b)  between  any  two  or 
ao    more  of  the  oorporadons  whose  stock  or  assets  ace  to  ao- 

21  quired;  or  (2)  to  restrain  such  oommeroe  in  any  seotico  or  '. 

22  oommonity;  or  (3)  to  tend  to  create  a  monopoly  (tf  any  liu 

23  of  oommeroe.  .  •. 
'24           "This  section  shall  not  apply  to  corporations  purchas- 

25    ijig  gaol,  stQoij  sdefy  for  investment  and  not  using  the  same 
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1  by  yiyiag  or  odienrise  to  briog  aboat,  or  in  Bttemptmg  to 

2  bring  about,  flie  sQ|Mtantial  lessening  of  oompetifibn.    Kor 

3  shall  anytfaing  contused  in  this  section  prevent  a  corpora-^ 

4  tiOD  engaged  in  oommerce  from  oansing  the  fonnation  of  snb- 

5  sidiaiy  oorporatiDns  for  die  actual  oanylng  on'  of  th^  im- 

6  mediate   laivful   boaness,    or   &b   natoral   and  legi&nate  ; 

7  Ijranches  or  extensons  thereof,  or  from  awning  -and  holding 

8  aU  or  a  part  of  the  stook  of  such  sabtddiary  corporations, 

9  ^en  the  effect  of  such .  fonnalion  is  not  to  substantially 
'10    lessen  (Sompetition. 

.'11     "      "JVor  «Ao?i  this  gection-  apply  to  acguisitiotu  by  batih, 

,  ^    banking  associaliona,  dnd  trust  companies;  but  no  ticquisition 

■13"  by  a  batii:,   banking  association,   or  ^ust  company  which 

H    wouJd  othenoise  be  mibject  to  this  sectim  akaU  be  consum- 

15  mated  without  the  prior  approval  of  (A)  the  Comptroller 

16  if  the  Cutrency  in  the  case  of  national  banks  and  district 
-It    banks,  (B)  the  Board  of  Governors  of  theFedercd  Reserve 

18  System  in  the  case  of  State  member  banks  other  Ihan'dis- 
19.  trict  banks,  and  (C)  the  Federal  Depotii  Insurance  Cor- 
20"  poration  in  the  case  of  Stoto  nonwemAer  insured  banks  other 
^    than  district  banks. 

22'  "Nor  shall  anytlung  herun' oontfuned  be  oonstnied  to  . 

23  .  prohibit  any  common  carrier  snbject'to  the  laws  to  regulate 
it4'  oommeroe  from  ai£ng  in  the  constmdion  of  branches  or  short 
2S   fines  so  located  as  to  become  feeders  to  die  mdn  line  of 
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4,  " 
.    1'  the  opmpany'ao  dding  in  such  oonstructioD  or  from  aoqaiiing 
'      2    or  o'wiuQg  all  or  an;  part  of  the  stock  of  such  branch  lines, 
■  3  ,.ji<a  to  preront  any  saoh  common  oanier  from  acquiring 
4   and  owning  all  or  any  part  of  the  stock,  of  a  brandi  or 
■  !_ .  5^^-  short  line  oonstnioted  by  an  independt^it  company  where  . 
'■'' .6   .there  is  no  substantial  competition  betwera  the.cumpaay; 
7 -.owning'- the  branch  line  so -oonstnioted  and  Uie  company 

8  owninjg;  the  main  line  aoqoiring  the  property  or  an  interest 

9  ;  therein,  nor  to  prevent  such  common  carrier  from  extending 

10  any  of  its  lines  through  the  medium  of  the  acqnintion  (A 

11  stock  QT  otherwise  of  any  other  common  carrier  where 
'  12    tliere-is  no  substantial  competition  between  the  company 

13  extending  its  lines  and  the. company  whose  stock,  property, 

14  or  an  int«^  therwn  is  so  aoqoir^. 

.    '  16       .- "Kothing  contained  in  this  section  shall  be  hold  to  ofloct 

16  -  or  impur  any  right  heretofore  legally  acquired:  Provided, 

17  That  nothing  in  this  section  shall  be  held  or  construed  to 

18  >  authorize  or  make  lawful  anything  heretofore  prohibited  or 

19  made  illegal  by  the  antitrust  laws,  nor  to  exempt  any  person 

20  from  the  penal  proviaons   thereof  or  the.  dvil  remedies 

21  therein  provided. 

22  "Kothing  oontuned  m  this  section  shall  apply  to  trans- ' 
23'  actions  duly  consummated  pursuant  to  authority  given  by 

'     24    Uie  Congress  to  the  Civil  Aeronautics  Authority,  Federal 
25    Communioatiom  CQnunisdon,  Federal  Power  Commission. 
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■  .  .-    '  5         ■        :     ■  ■'■-     ■• 

1  ¥«imi  -Bcoofvo  fieefd?  Interstate  GommercQ  Comnussion,    ' 

2  or  the  Securities  and  Exchange  Commission.  ,'  -    ' 

5    M  flffocring  oOBBMcwio  »f  engaged  i»  ntftpuidetariflg  w  pne- 

'  14    ^  ^  the  €l»yten  Ae^  as  amondcdj  AsU  he  eonamnmatcd;   ■ 

17.  "No  plan,  undertaking,  or  agreement  b;/  or  on  behalf 

18    of  any  corporation  subject  to  the  jurisdiction  of  the  Federal 
18    Trade  Oommisaion  or  the  Board  of  Governors  of  the  Federal 

20  Sueroe  System  urider  sections  7  and  11  hereof;  to  acquire 

21  cifAer  directly  or  indirectly  through  any  .individual  or  cor- 

22  poration,  the  lohole  or  any  part  of  the  stock  or  other  share    ■ 
23-  capital  or  the  whole  or  any  part  of  the  assets  of  a,ny  other  >' 
"    corporation  engaged  in  a  competitive  line  or  lines  of  etm^ 
2>^.  merce  dwU  be  consummated,  effectuated,  and  completed  except 
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1 .  upon  and.^ter  compliance  with  the  foBoioing  requirefomUs: 
2  "(l)  That  the  parties  to  sucli  acquisitloa  aluiU  luivo  du- 

' .  3  diarged  the  burdeu  of  cstebliiilimg  before  tbo  Board  of  , 

4  Oovemors  of  the  Federal  Renerve  System  in  .the  case  of 

5  '  aoqiiisitioJif  of  the  stock  or  ass^  of  batiks,  banJdng  assoaa- 
'  6  tioiM,  and  b-uM  companies,  and  the  Federal  Trade  Commis- 

7  uon  in  the  case  of  aequi^tiojts  of' the  stodcor  assets  of  aU 

8  olh^  corporations  not  specificaily  accepted  hereunder,  that 
S.^^the  acquisition  would  be  consiBteot  with  the  public  interest. 

10  ...     "(2)  That  the  parties  to  such  acquisition  shall  have 

11  obtained  the  written  and  publicly  announced  finding  of  ibe 

12  Fedewi  ^ade  «ucA  ponumssion  ot  Board  tluit  consummation  ' 

13  of  the  acquiution  would  be  consistent  with  tlie  public  interest, 
li  If  upcm  the  showing  made  by  die  parties  to  such  acquisition 

•15  Ae  tuch  Commission  or  Board  shall  bo  of  die  opinion  that 

16  it  is  not  consistent  with  the  public  interest  according  to  the 

17  standards  bereinajtove  established,  it  sitall  make  a  iinduig' 

18  to  that  effect  and  give  the  reasons  therefor. 

20  mission  or  Board  shall  .not  find  the  proposed  acquisition  to 

21  be  consistent  with  the  public  interest  unless  it  ois&  finds— ^ 

22  "(a)  that  die  acquisition  will   not   substantially 

23  lessen  competition,  restrain  trade,  or  tend  to  create  a  mo- 

24  nopoly  {eidier  in  a  single  section  of  the  country  orin 
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*1  tlwoomitry  osawhole)  in  the  trade,  mdustry,  or  line  of 

3  '^  oommerce  in  whioh.such  corporations  axe  engaged; 
3~  "(t;)  tiiat  tbe  rite  of  the  acquiring  corporation  after 

4  the  acqoirition  will  be  compatible  with  the'  existence 
S .        and.maintenADce  of  effectiTe  competition  in  the  trade, 

6  '  industry,  or  line  of  commerce  in  which  it  is  engaged; 

7  ..  "(c)  dtat  tbe  acquisition  will  not  so  reduce  the 
8:  ' '  number  of  competing  companies  in  the  trade,  industry, 
9           M-  line  of  commerce  affected  as  materially  to  lessen  the 

10  effectiveness  of  competition  therein; 


"(d)  that  th«  acquiring  corporation  has  not,  to  in- 
duce the  acquisition,  or  to  diminate  the  competition  of 
.  the  corporation  sought  to  be  acquired,  indulged  in  unfair 
metkoda  of  competition  in  violation  of  the  Federal'Trade 
■  Commission  Act,  as  amended; 

"{«)   th(^  Ae  acquisition  toill  Tiot  be  incompat^ile 
"(e)  that  the  aoqoisition  will  not  be  incompatible 
with  greater  efficiency  and  economy  of  production,  dis- 
tribation,  and  management. 
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1  "Provided,  That  the  Federal  Trade  Gommimon  and  the 

2  Board  of  Governors  of  the  Federal  Reserve  System ,  may 

3  from  time  to  time  bj/  rvle  or  regiUation  and  subject  to  such 
1  terms  and  conditions  as  may  be  prescribed  therein  exempt  such 
5  plan,  undertaking,  or  agreement  from  the  requirement  of  ad- 

.  6  vance  approval  if  it  finds  compliance  with  said  requirement  in 

7  particular  situations  is  not  necessary  in  the  public  interest  by 

8  reason  of  the  smaU  amount  involved  or  the  (Asence  of  a  sub- 
9'  stantialiy  adverse  effect  on  competition;  but  no  such  plan,  un- 

10  dertakinff,  or  agreement  shaR  be  exempt  from  said  require' 

11  jnent  where  the  value  of  the  consideration  involved  in  the  00- 

12  quisition  exceeds  f  1,000,000. 

13  "In  the  eoeni  that  the  Federal  Trade  CommiBsion  or  the 
U  Board  of  Oovemors  of  the  Federal  Reserve  System  shaU  find 

15  any  such  coniempkUed  acquisition  not  'to  be  consistent  wti& 

16  the  pui^  interest,  uiuier  the  standards  and  terms  of  sub- 

17  paragraph  (3)  of  this  section,  the  said  Commission  or  Board 

18  shall  enter  an  order  requiring  the'parties  to  cease  anddesisl .. 

19  from  the  conmanmation  thereof  i  and  the  parties  to  any  such 

20  contempiaied  acquistitmi,  or  any  of  them,  may  obtmn  a  review 

21  of  such  order  in  the  Cirouit  Court  of  Appeals  in  ^  manner 

22  and  sabjsi^  to  the  procedure  provided  in  section  11  of  this  A^ 
'^  for  petitions  for  the  remeto  of  other  orders  to  cease  anddenH' 

a  issued  under  this  Act: 

2»  "//  any  such  plan,  undertaking,  or  agreement  be  oon- 
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.  ■.    '  •■"  -■   9"     '  ■        >  ;■ 

.  1    attmmated  toiiluHU  compliance  xoith  the  foregoing  requiretneait  „ 

2  :or  m  tTtoIotion  of  an  order  of  the  eaid  Commiuion  or  Board 

3  not  reoereed  jntreUant  to  the  prooedure  pivmded  Under  eeO-    '.' 
i   Hon' 11  hereof,  the' eorpora^on  to  acquiring  AaB.be  guiify 

5  of  amiademeanor  and  the  provieione  of  eectiona  14,  IS',  and- 

6  16^f  thif  Act  shall  apply. 

1 '         "Upon  coQsumination  of  any  scquisltion  pursuant  to  the'     ^ 
-  8 '  required  finding  of  t^  Fodoml  ^&ad«  CommieBion  such  Com' 

^    mission  or  Board,  no  proceedings  shnll  tliereoff'r  be  brought  - 
10.   by. the  Oovenunent  on  tlie  ground  that  such  acquisition    ,r 
31    consUtutes  a  violation  of  section  7  of  the  Clayton  Act,  as 

12  amended..  '■-■■.■■ 

13  '  "Sbo.  11.  That  adtbority  to  enforce  compliance  with 
.14    seodona  2,  S,  7,  and  8  of  this  Act'by  the  persons  respectivaly,.  , 

-  15    subject  tliereto  is  hereby' Vested  in  the  Interstate  Commerce   ; 

16  Commission  where  applicable  to  common  carriers  subject  to 

17  the  Interstate  Comm'eroe.  Act,  as  amended;  in  the  Federal 

18  "CommMu'cstions  ComSnission- where  applicable  to  common 

19  carriers  engaged  in  wire,  or  radio  communicatinn  of.ra^o    , 
..  20    transnusdon  of  energy;  in  the  Civil  Aeronautics  Authority 

.  .21    where  applicable  to  air  carriers  and  foreign  :air  carriers  ^b-  - 

-  22    jeot  to  the  Civil  Aeronautics  Act  of  1938;'in-  the  Federal 
^    Beserre  Board  wh«n  applicable  to  -banks,  baj^]dng-.as8Maa>-  '. 

~24  -tion>,aiid'triut.coinpflnies;  and  ia^'&e .Federal  Trad^  Oodh- 
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1  misuon  where,  applicable  h)  aU  other  cburecter  of  (Xtnuneroe,  . 

2  ,  to  be  ezercifled  as  follows: 

3  "Whenever  the  comnusuoa,  aathori^,  or  board  vested' 
1    with  jarisdictjon  thereof  shall  have  reason  to  believe  that  aay 

-  5  -  -person  is  violating  or  has  violated  any  of  the  provirions  of 

6    sections  2,  3,  7,  and  8  of  this  Act,  it  shall  issne  and  serve 

.      7    upon  sach  person  a  comphunt  statipg,  its' charges  in  that 

8  respect,  and  containing  a  notice  pf  a  hearing  upon  a  day  and 

9  at  a  place  tberem  fixed  at  least  thirty  days  after  service  of 
10    said  complaint.    The  personso  complained  of  shall  have  the 

.11    right  to  appear  at  Jlie  place  and  time  so  fixed  and  show 

12  cause  why  an  order  should  not  bo  entered  by  the  commis-' 

13  non,  authority,  or  board  requiring  sncJi  person  to  cease  aiid 
.M  desist  froAi  the  violation  of  the  law  bo  chai;ged  in  siud  com- 
'  IS  .  plunt.    Any  person  may  make  application,  and  upon  good 

16  cause  shown  may  be  allowed  by  the  commission,  anthori^;. 

17  or  board,  to  intervene  and  appear  in  said  proceeding  by. 
18 ,  counsel  en*  in  person.    The  testimony  in  any  socb  proceeding 

19  shall  be  reduced  to  writing  and  filed  in  the  o^ce  of  the  com- 

20  misucm,  authority,   or  board.    If  upon  saoh  hearing' the 

21  _  commission,,  authority,  or  board,  as  the  case  may  be,  ^lall  be 

22  of  the  opinion  that  any  of  the  provisions  of  said  sections  have  - 

23  been  or  are  being  violated,  it  shall  moke  a  report  in  writiiig  . 
'  21  -  in  which  it  shall  state  'its  findings  as  to  the  focts,<«nd  shall ' 

25    issue. apd, cause  to  be  served  on  sudi  person  an  order  re- 
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1  quiring  sach  person  to  cease  and  desist  from  andi  violations, 

2 '  and  divest  itself  of  the  stock,  or  other  aliare  capital,  or'  assets, 

.'3  held  ti  rid  itself  of  ihe  directors  chosen  contrary  to  the  provi- 

4-  aioDis  of.sections  7'and  8  of  this  Act,  if  anytheria  be,  ia  the     -t 

/3  manno'  and  within  the  time  fixed  by  said  order.'  Until  a    *   - 

6  transcript  of  the  ireoord  in  such  bearing  shall  have  beien  filed 

7  in  a  droqit  court  of  appeals  of  the  Unitetl  States,  as  herein-  ~  ' 
■B  aftw  provided;  the  ooinmission,  authority,  or  board  may  at 

9    any  dme,  apon  such  notice,  and  in  sach  manner  as  it  shall  . 

10  deem  proper,  modify  or  set  ande,  in  whole  or  in  part,  any    ' 

11  report  or  any  order  made  or  issued  by  it  under  this  section. 

13  ^  such  perscm  fails  or  neglects  to  obey  such  order  of   . 
~  18    the  conuuisrion,  authority,  or  board  wlule '  the  same  is  in! 

14  effect/ the  conunisston,  authority,  or  board  may  apply  to  the 

15  cirotiit  oonrtof  appeals  of  the  Ultited  States,  within  any  cir^ 

16  '  onit  where  die  violation  complained  of  was  or  ia  being  comr 

17  nutted  OF  where  such  peison  resides  or  carries  aa  buuness, 

18  for  theoiforcenient'of  ita  order,  and  shall  certify  and  file 

19  'fridt  its  application  a  transcript  of  the  entire  record  in  the 

,  .20  proceeding,  indading  all  the  testimony  taken  and  the  report  ' 
^,  and  order,  .of  the  oommisdon,  authority,  or  board.  Upon 
,  22 .  sadi  fiHng  of  the  application  and'  transcript  the  conrt  shall , 
.  23 ;  cause  notioe  thereof  to  he  served  upon  such  person,  and  there- 
24.  upon'  than  have  jniisdictitm  of  the  proceeding  andof  the 
2& '  qaatSaa  determined  therwn,  and  ahall  have  power  to  make 
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•    1/ and  flnt«T  apoD  the  pUadiiigs/teBtiinonyj  and  proceedings  set 

2    forth  in  such  transcript  a  decree  affirmihgj^modifying,  or  set- 

.'-8    ting  aude  the  order  of  the  oommisaion,  autborily^  or  board. 

.    i*  The  findings  of  the  commission,  authority,  or  board  as  to  the 

5   Jact^,  if  supported  by  testimony,  shall  be  oonolosiTe.  .If  either 

7    6    party  shall  ap[dy  to  the  court  for  leave  to  addnoe  additional 

.  7    evidence,  and  shall  show  to  the.  satis&otion  of  the  court  that 

8    such  additional  evidence  is  material  and  that  there  vere  rear^ 

d    Bonable  giptmds  f or  tb«  failure  to  adduce  suc^  evide^ace  in 

.10    tiie  proceeding,  before  the  oommission,  au^ori^,  or  board, 

11  -the  ooiirt  may  order  saqh  additional  evidenoe  to  be  taken  . 

12  before  the  commission,  anthority,  or  board  and  to  .be  adduced, 

13  .upon  the  hearing  in  sucdi  manner  and  upon  such  temui  and' 

14  conditions  as  to  the  court  may  seem  proper.    Tb.e  oommis-  • 

15  uon,  aathori^,  or  board  may  modify  its  findings  as  to  the 

16  facts,  or  make  new  findings,  by  reason  of  the  additional  evi-  - 

17  denoe  so  taken,  and  it  shall  file  such  modified  or  new  findings,'  ^ 

18  which,  if  supported  By  testimony,  diall  be  oondtudve,  and  its  - 

19  recommendations,  if  any,  for  tiie  mo^ficatioh  or  setting  aade 

20  of  its  ori^nial  order,  with  the  return,  of. audi  additional  en- 
'21^  denoe.    The  judgment  and  decree  of  the  court  shaU  be  final, ... 

22    eaaept  that  the  same  shall  .be  subject  ,to  review  bythe 
.28  jBupreme.Ooort  upon  ceitionri  as  proVidedia,  section  240;Af  . 
.24    the  Judicial  Code,    ■;•'■   :      -- 
25... ..  -'"Any  pvty  required  by  such  order. of  the ixanmisdra^ : 
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1-  anthority,  or  board  to'  cease  and  desist,  from  a  yiplation 
2;  (jiarged  may  obtain  a  review  of  sadi  order. in  stud  drouit 
S    court  of  appeals  by  filing  in  the  court  a  written  petition  pray- 

4  .ing  tliat  the  order  of  tbe  otunmisuon,  authority,  or  board  be- 

5  set  aside. -.A  copy  of  such  petition  shall  be  forthwith  served 

6  upon  the  commission^  authority,  or  board,  and  thereupon  the 

7  oommission,  authority,  or  board  forthwith  shall  certify  and 

8  file  in  the  oom-t  a  transcript  of  the  record  as  hereinbefore 
.9  provided.    Upon  the  filing,  of  the  transcript  the  court  shall 

10    have  th& same  jurisdiction ~to. affirm,  set  aside,  or  mod^  the. 

•11    order  of  the  commission,  autliority,  or  board  as  in  the  case  of 

12    an  application  by  the  coinmis^on,  authority,  or  board  for 

-.  13-;  the  enforcement  of  its  order,  and  the  findings  of  tbe  com- 

-14'  mission,  authority,  or  board  as  to  the  ^ts,  if  supported  by 

15  '  testimony,  shall  in  like  naanner  be  conclusive. 
.- 16  ■       "The  jurisdiction,  of  the  drcuit  court  of  appeals  of  the 
17    United  States  to  enforce,  set  aside,  or  modify  orders  of  the 
■  ^S    commission,  authority,  or  board  shall  be  exclusive.  - 
3-9  .  ■      "Such-proceedings  in  the  cii'cuit  court  of  appeals  shall  b6  : 
^^    givffli  precedence  over  other  cases  pending""  therein,  and  shall -^ 
?^     be  in  every  way  expedited.    No  order  of  the  oommisuon,  . 
^2  ■ .  ftiithority,  or  board  or  the  judgment  of  the  court  to  enforce 
^     the  same  shall  in  anywise  relieve  or. absolve  any  person  from:  • 
any.  liability  .under  the  antitrust  Acts.  . 

"Oomplalnta,  oii'dm,  Mi  other  processes  of  the  ponuiub-  ■■■ 


a-* 
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.;■■'■  ■    .       /:.;-    14  ■    "        .  .  .      ■  ■  ■  .  , 

1    uon,  andioiity,  or  board  ondM  thii  aeo6m  roaj  be  Mrrad 

,2  .  by  anyone  ddy  autlwri»d.  by  liie  ooinminioii,  aotbority,  or ' 

8    board,  cdther  (t)  by  deliveiring  a  oopy  thereof  to  the  ponon 

.,  4.   to  be  served,  dr  to  a  member  of  the  partnerphip  to  be  aarvedi 

.  ;  .  6    or  to  the  prendeoit,.Be<ffetary,'Or  Other  iBzeoadTfl  o£Soar  or  a 

>  -'..  6  .  director  of  Ihe  oorporatton  to  be  served;  or  (b)  by  leaving 

'     7  '  a 'copy  thereof  at  the,  prindpal  office  di:  place  of  bnanenof 

'8  .'BOoh  person;  or    (o)    by  re^stering  -  and  mailing  a  copy  . 

'6    thereof  addressed  to  such  person  at  his  prindpalo£Soe  or  place 

10    d  bnsineBS.^  The  verified  rettirn  by  the  person  so  serving 

U  ~  said  oomplaiJat,  order,  or  other  process  setting  forth  the  man-  • 

' ^^.-ner  of  said  service  sbaD  be.proof  of  the  same,  and  the  retarn 

^    post-office  receipt  for  said  compltunt)  order,  or  other  prooeM- 

-  ^*  .roistered  and  oiailed  as  aforesud  shall  hfi  proof  ni  dteeervioe 

15.    of  tJi9  ffJOi." 
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[Suggested  Amendmeota  ahown  in  br&ek  braeketB  and  italic] 
Nothing  contklned  in  this  section  shall  appl;  to  tranBactions  duly  consummated 
pursuant  to  auttiority  given  by  ttie  Congnn  to  the  Civil  Aeronautics  Authority, 
Federal  CommunieationB  Comminion,  Federal  Power  Commission,  [Federal 
Rcoerve  Board,]  Board  ef  OoMmor*  of  tha  Ftderal  Rttne  Syitem,  Intentate 
Comtnwce  Commission,  or  the  Seouritles  and  Exchange  Commission. 

Wherever  the  consummation  of  anv  plan,  undertaking,  or  agreement  by  or 
on  behalf  of  any  corporation  ensagea  in  or  affecting  commerce  or  engaged  in 
manufacturing  or  processing  for  diatribution  in  commerce  or  by  or  on  behalf  of 
any  of  its  subsidlafles  so  engaged,  to  acquire  the  whole  or  any  part  of  the  stock 
or  other  share  o^tal  or  the  whole  or  any  part  of  the  assets  other  than  inventories 
of  any  other  corporation  likewise  engaged  would  involve  property  to  the  value 

of  more  than  $ — ,  no  such  plan,  undertaking;,  or  agreraient  [by  (ff  on  behalf 

of  any  corporation  subject  to  the  jurisdiction  of  the  Federal  Trade  Commission 
under  sections  7  and  1 1  of  the  Clayton  Act,  as  amended,]  shall  be  coiisummat«d, 
effectuated,  and  completed  except  upon  aod  after  comp&noe  with  the  following 
reouiremeots: 

t(l)  That  the  parties  to  such  acauisition  shall  have  discharged  the  burden  of 
establishing  before  the  Federal  Trade  CooomiBsion  that  the  acquisition  would  be 
consistent  with  the  public  interest.] 

(1)  That  Ute  part'Ut  lo  »udt  ae^itition  ihaU  have  dudtargtd  the  burden  of  etUMitk- 
t'v  Otot  the  ocguwtlMm  would  be  wnnttrnt  with  the  public  intamel  before  the  Interetate 
Commertt  CMtsitMion  in  the  eaee  of  etoeh  or  ae»tt»  of  eammoa  earrt«rs  avbjeet  to  th« 
Initritaie  Commert»  Ad,  ae  amended;  before  the  Ftdend  ComMunicoCioiM  Commit' 
*ion  in  the  eate  of  toek  or  aaaete  of  common  earriert  engaged  in  v>ire  or  radio  eom- 
mvnication  or  radio  trarumietion  of  energy;  before  the  Civil  Aeronaatiea  Aaihority 
in  the  COM  of  Mock  or  aetete  ^  air  earriert  and  foreign  air  earriert  tubjee  to  the  Civu 
Aeronavlict  Act  of  19S8;  before  the  Board  of  Qovemort  of  the  Federal  keterve  Syttem 
in  the  cote  ef  itoek  or  aitett  of  banke,  banJktn;  otiociaiiaTu  and  trvtl  companies;  and 
before  ihe  Ftderal  Trade  Commiuum  in  the  case  of  tloek  or  attei*  of  corporationt 
enlaced  tn  oU  other  dutraeter  of  commene. 

(2)  That  the  parties  to  such  acquisition  shall  have  obtained  the  written  and 
publicly  announced  finding  of  the  [Federal  Trade  Commission]  Appropriate 
Commitsion,  Aiithority,  or  Board  that  consummation  of  the  acquisition  would  be 
consistent  with  the  public  interest.  If  upon  the  showing  made  by  the  parties  to 
such  acquisition  [the  Commission]  «ucA  Committion,  Autiwtrity,  or  Board  shall  be 

'  "  public  Interest  according  to  the 

..    _  ._.    .__    __  ._  a  finding  to  that  effect  and  give 

the  reasons  thenfor. 

(3)  That  the  [Fedi  _     ..     . 
or  Board  shall  not  find  the  propoeed  acquisition  to  be  consistent  with  the  public 
interest  unless  it  also  finds — 

(a)  that  the  acquisition  will  not  substantially  lessen  competition,  restrain 
trade,  or  tend  to  create  a  monopoly  (either  in  a  single  section  of  the  country 
or  in  the  country  as  a  whole)  in  the  trade,  industry,  or  line  of  commerce  in 
which  such  corporations  are  en^ja^ted; 

(b)  that  the  eiie  of  the  acquiring  corporation  after  the  acquisition  will  be 
compatible  with  the  existence  and  maintenance  of  effective  competition  in 
the  trade,  industry,  or  line  of  commerce  in  which  it  is  engaged; 

(c)  that  the  acquisition  will  not  so  reduce  the  number  cu  competing  com- 

CDiee  in  the  trade,  industry,  or  line  of  commerce  affected  as  materially  to 
sen  the  effectiveness  of  competition  therein; 

(d)  that  the  acquiring  eornoration  has  not,  to  induce  the  acquisition, 
indulged  in  any  unlawfw  methods  dl  competition,  and  has  not  otherwise 
violated  the  provisions  of  the  Federal  Trade  Commission  Act,  as  amended; 
any  of  lAe  Aett  of  Confreet  noto  being  adminietored  by  tueh  Committion,  Avtkor- 
Uy,  or  Board; 

(e)  that  the  acquisition  will  not  be  incompatible  with  greater  effldenoy  and 
economy  of  production,  distribution,  and  management. 

Upon  consummation  of  any  acquisition  pursuant  to  the  required  finding  of 
[the  Federal  Trade  Commission,]  the  appropriate  Committion,  Authority,  or 
Board,  no  proceedings  shall  thereoher  be  brought  by  the  Qovemment  on  the 

round  that  such  acquisition  constitutes  a  violation  of  section  7  of  the  Clayton 

.ct,  as  amended. 


groi 
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are  of  paramount  importanoe  and,  id  oonneotlon  with  these  prapoaed  amend- 
menta,  the  Board  has  helped  to  add,  with  the  help  of  the  FMeral  T^»de  Com- 
mission, some  additional  proposals  that  ooncern  the  field  of  banking,  which  n 
think  is  of  vital  imfnrtance  in  the  whole  matter. 

In  order  to  eonsOTve  your  time  as  much  as  I  ean,  I  would  like  to  aak  you  to 
let  Mr.  Townseod,  oounsel  to  the  Board,  report  very  briefly  the  purpose  bebind 
those  proposala. 

Mr.  Waltss.  Thank  you  very  much. 


positiOD  of  the  Board  U. 

Under  the  <^yton  Act  as  it  now  etanda,  not  only  does  the  Federal  Tnde 
Commission  assume  jurisdiction  over  a  vast  domain  of  eompaniea,  but  so  do  • 
number  of  other  agencies — the  Interstate  Commeroe  ComininiOD,  the  Fedenl 
Communications  Commission,  the  Qvil  Aeronautics  Authority,  and  the  Fedanl 
It«serve  Board. 

Now,  since  the  passage  of  the  Clayton  Act  aU  of  the  other  agencies  mentioned  by 
me  have  had  their  Individual  acts  or  powers  extended  to  include  Uie  fundamentu 
philosophy  of  the  Federal  Trade  Commisaion  bill:  to  wit,  U>  enable  those  agencdes 
within  their  respective  jurisdictions  to  see  to  it  tnat  in  any  merger,  oomblnaUon, 
purchase,  and  so  forth,  of  coinpeting  organiiations,  the  full  oonoept  of  the  putdic 
interest  aa  is  indicated  in  the  Qaj^n  Act  shall  be  given  considtgratlon. 

And  BO  It  comes  to  this; 

All  of  the  avenciw  except  the  Federal  Trade  Commission  and  the  Fedwal 
Reserve  Board  nave  the  authority  today  to  prevent  the  things  that  the  Federal 
Trade  Commission  bill  would  now  give  to  it. 

I  may  say  to  this  committee  that  the  Federal  Trade  Commission  has  been  both 
oourteous,  considerate,  and  extremely  helpful  in  assisting  us  in  coordinating  our 
point  of  view  with  that  of  the  bill.  In  fact,  I  am  indebted  to  Mr.  Kelley,  tbdr 
chief  counsel,  for  the  actual  draft  of  the  provisions  that  you  now  find  In  your 
committee  print,  and  I  may  say  further  that  the  Federal  Trade  Commission  ftself 
has  received  our  suggestions  and  has  seen  St,  fortunately,  form^y  to  approve 
them. 

And  BO,  without  more,  we  have  a  direct  precedent  for  being  Inoludsd  in  the  bill. 
All  that  1  need  now,  therefore,  to  do,  is  to  say  that  we  do  want  to  be  in  It,  and  to 
show  ^u  in  just  a  few  sentences  the  need  for  our  being  given  the  same  general 
Jurisdiction. 

Mr.  Waltkr.  There  is  nothing,  Mr.  Townsend,  in  this  law  that  would  affect  a 
banking  institution  where  deposits  had  grown  to  tremendous  proportions. 

HrrTowNBEND.  No,  indeed.  That  te  not  the  purpose  of  the  law  as  we  con- 
ceive itjBSBuminK  of  course  that  the  full  scope  of  our  suggestion  be  adopted. 

Mr.  Waltkb.  I  asked  that  question  because  I  am  afraid  that  some  people  are 
of  the  opinion  that  we  ought  to  legislate  against  siie,  and  I  am  sure  that  they 
would  be  more  firmly  of  the  opinion  if  they  were  to  read  the  annual  statements 
filed  by  some  of  our  great  institutione — banking  institutions.  _ 

Mr.  Townsend.  I  think  that  is  relatively  a  recent  concept.  _ 

Mr.  Walter.  There  Is  nothing  in  here  that  would  in  anywise  affect  the  bank 
that,  because  of  its  operation,  was  able  to  twcome  a  large  institution. 

Mr.  TowNBEND.  Of  course  not.  Take,  for  example,  your  New  York  institu- 
tions. It  is  perfectly  inevitable  that  huge  deposits  will  find  tbeir  way  to  that 
particular  city,  and  simply  to  say  that,  because  a  bank  in  New  York  has  x  doUara 
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on  deposit,  per  ae  it  la  *  monopolf  or  ezerdaea  aetiTities  in  restraint  of  trade  Is 
talK.  Not  odIj  would  sueh  s  ooDoluaioD  be  a  nonsequltur  but,  in  meet  instanoea, 
would  be  positively  untrue. 

The  eoneept  we  have  is  that  if  the  individual  banker  approach  is  to  be  preserved, 
it  is  positively  neeeseaiy  Uiat  some  safeguards  be  set  up  to  prevent  unwilling  ana 
unneeded  and  positively  dangerous  absorptions  from  time  to  time,  rather  than 
leave  that  eoneept  of  the  public  interest  to  the  parties  who  are  trying  to  make  the 
bargains;  tike  latter,  as  we  all  know  and  under  ordinary  human  ooneideration,  is 
going  to  be  determined  on  the  basis  of  wliat  is  best  for  themselves.  The  oryinK 
neea  is  to  see  that  all  the  rest  of  the  citiiens  in  such  communities  are  considered 
SB  well. 

Mr.  WALTia.  80  all  you  are  contending  is  this,  then:  And  an  exisUng  institu- 
tion intending  to  acquire  the  assets  of  a  competitor  shall  some  to  Washington 
and  show  that  it  is  in  the  public  interest? 

Hr.  TowKsiND.  That  is  right 


Exhibit  D 

boabn  of  gotxbnobs  of  thb 

Fbdikal  Rbbbbvi  Ststbk, 
Waihintton,  D.C.,  April  16,  1947. 
Hod.  JoaiPH  C.  O'Mahonbt, 
V.8.  StruOe,  WatkmeUm,  D.C. 

Dbab  Senatob  O'MAHONir:  During  the  course  of  our  conversation  the  other 
day  you  asked  me  to  inform  you  concerning  the  Board's  views  on  S.  104,  a  bill 
to  amend  the  Clayton  Act  in  certain  re^>eots.  I  am  pleased  to  send  you  the 
following  report  on  8.  104,  which  has  been  approved  by  the  Board. 

The  two  basie  objectives  of  the  bill  appear  to  be  (1)  to  subject  the  acquidtion 
(tf  assets  <jt  oompanies  to  the  same  restnctiona  as  are  now  imposed  by  section  7 
of  the  Clayton  Act  upon  acquisiUona  of  shares  of  such  companies,  and  (2)  to 
require,  as  to  certain  acquiattiona  by  or  on  behalf  of  any  corporation  now  subject 
to  the  jurisdiction  of  the  Federal  Trade  Commission  under  sections  7  and  11  of 
that  mA,  a  finding  by  that  Commission  that  such  acquisitions  will  be  coneietent 
with  the  public  interest  before  they  may  lawfully  be  consummated. 

The  Board  favors  these  changes.  As  to  the  tirat,  it  is  believed  that  to  include 
the  acquisition  of  assets  within  the  proscriptions  of  the  Clayton  Act  will  go  far 
towara  eliminating  a  very  practical  as  well  as  difficult  enforcement  problem,  aria- 

al  from  the  fact  that  it  has  been  held  that  the  Federal  Trade  Commisaion  is 
thout  authority  to  order  divestiture  in  cases  where  the  stock  acquired  had 
already  been  exchanged  for  assets  of  the  acquired  company.  Thus,  evils  of  sub- 
atSLntially  leaaened  competition,  restraints  of  trade  and  commerce,  and  monopoly 
have  continued  aimply  because  a  device  for  accompli gliing  these  ends  is  not  spe- 
eiBcally  outlawed  in  section  7.  The  Board  feels  that  the  language  of  S.  104  would 
eorreet  this  situation. 

The  second  basic  objective  of  S.  104  seems  equally  desirable.  Perhaps  Its 
moat  aalutary  advantage  would  lie  in  the  fact  tliat  it  attempts  to  prevent  the 
luumful  restuts  of  unrestrained  business  expansion  instead  c4  leaving  the  at- 
tempted eontrol  of  such  expansions  to  correction  after  the  event  has  occurred. 
The  Board  is  convinced  tlut  the  complexitiee  of  modem  business  render  very 
difficult  the  BKtisfaotory  application  of  correctivb  sanctions  genendly.     Too  often 


the  rwnedles  In  such  eases  may  work  such  substantial  iniustioes  and  be  produotive 
at  such  Incidental  injurious  consequences  that  their  direct  application  may  in 
given  caaea  work  against  rather  than  in  the  public  interest.  And  these  obatWa- 
ttons  would  aeem  particularly  appropriate  in  regard  to  situations  respecting 
banks.  Under  existing  law,  for  all  practical  purposes.  It  is  not  until  after  the 
stock  of  a  given  bank  has  t)een  acquired  that  the  acquiring  person  or  company 
nmf  be  prMeeded  against  under  the  Clayton  Act.  Asauming  that  the  effect  61 
anoh  acquisitions  raises  an  enforcement  question  under  that  aot,  it  at  once  becomes 
apparent  titat  a  public  proceeding  brought  to  test  the  question  may  have  veiy 
undealmble  reaults,  including  the  lessening  of  public  oonfldenoe  fa  the  bank 
involved,  even  though  the  latter  Is  in  no  sense  a  party  to  the  proceeding.  It  is 
Uie  ezistenoe  of  such  imponderables  aa  theee  wnlch  tend  to  demonstrate  the 
inadequacy  of  corrective  sanctions  in  a  field  so  fraught  with  potential  danger  to 
our  national  economy  as  that  touching  monopolies  of  trade  and  commeroe. 
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It  is  noted,  however,  that  S.  104  vould  require  prior  ftpprovnl  of  proposed 
acquiflitiona  of  Bto«ka  or  OMeta  ot  competing  companiee  only  in  those  sitiutiou 
which  fall  within  the  juriediction  of  the  Federal  Trade  CoramlMion.  As  70a 
know,  under  aectjon  11  of  the  Clayton  Act,  other  ageooiee,  including  the  Board, 
are  charged  with  the  reaponsibility  of  adminiatering  existing  provisions  of  that 
act,  including  section  7.  And  the  aame  reasons,  which  justify  the  propoeed 
ohaiige  in  section  7  to  require  that  proposed  acquisitiona  within  the  junsdiction 
of  the  Federal  Trade  CommiBsion  be  first  approved  by  that  ^^ncy,  would  seem 
to  apply  with  equal  force  to  acquisitions  whicn  are  within  the  juriBoictional  range 
of  each  of  the  other  agencies,  reepectively. 

The  Board  is  advised,  however,  that,  with  the  exception  of  the  Federal  Trad^- 
Commission  and  the  Board,  each  of  the  otber  agencies  now  charged  with  en — 
forcing  section  7  of  the  Clayton  Act  already  possesses  substantially  the  eam^ 
power  which  S.  104  would  confer  upon  the  Federal  Trade  Commission.  Thus^ 
the  Transportation  Act  of  1940  gave  broad  powers  to  the  Interstate  Commerce 
Commission  to  regulate  acquisitions  of  assets  aod  shares  d  competing  carriers 
and  to  permit  sucn  acquisitions  only  upon  a  finding,  among  other  thinns,  thaK^ 
the  result  would  not  be  unduly  to  restrain  competition.  Both  the  FederaS, 
Communications  Commission  and  the  Civil  Aeronautics  Board  appear  to  hav^ 
been  vested  with  similar  powers  to  those  d  the  Interstate  Commerce  CommisBion 
in  this  respect. 

It  would  appear,  therefore,  that  the  only  agencies  now  charged  with  enforeing 
section  7  of  the  Clayton  Act,  which  are  in  need  of  the  particular  power  to  approve 
or  disapprove  acquisitions  by  competing  companies  within  their  respective 
jurisdictions,  are  the  Federal  Trade  Commission  and  this  Board.  In  the  light 
of  this  fact  the  Board  recommends  that  the  language  of  S.  104  be  extended  to 
include  a  requirement  of  prior  approval  by  the  Board  erf  all  actmisitionB  which  are 
DOW  aubject  to  its  jurisdiction  on  an  after-the-event  basis.  With  the  inolusioo 
of  such  a  change  the  Board  recommends  passage  of  S.  104. 
Sincerely  yours, 

M.  S.  EccLXB,  Chairman. 
Exhibit  E 


Mr.  TowNSBND.  Mr.  Chairman  and  gentlemen  of  the  committeej  I  had  not 
intended  to  trespass  upon  the  time  of  the  committee  in  connection  with  this  biU, 
for  reasons  whicn  will  oe  apparent  in  a  moment,  until  the  discussion  this  morning 
.when  Congressman  Case  opened  up  the  particular  subject  in  which  we  have  a 
very  definite  interest,  and  in  which  this  committee  was  kind  enough  to  hear  us 
when  it  had  this  bill  under  consideration  in  the  last  session. 

At  that  time,  you  may  recall,  Vice  Chairman  Ransom  of  the  Board  of  Governm 
accompanied  me  here  and  made  a  preliminary  statement.  Governor  Ransom  is 
unfortunately  quite  ill  and  unable  to  attend  the  office,  and  for  that  reason  to 
unable  to  be  here  today;  otherwise  1  am  sure  he  would  be. 

As  a  part  of  this  discussion.  Congressman  Case  queried  one  of  the  witnesses 
this  morning  as  to  whether  or  not  the  original  provisions  of  the  Kefauver  bill- 
that  is,  as  introduced  in  the  last  saesion^might  not  be  on  appTOt^iate  metiiod 
for  reaching  the  problem;  and  that  provision,  as  you  will  reeall,  would  have  re- 
quired all  prospective  acquisitions  whicb  would  have  the  result  of  substantially 
lessening  or  eliminating  competition  between  the  companies  involved  to  be  Bid>- 
Jeet  to  the  scrutiny  of  the  Federal  Trade  Commission;  and  it  is  at  that  point  tiiat 
the  Federal  Reserve  Board's  intereeta  take  hold. 

Mr.  TowNSEND.  We  think  the  committee  should  consider  that  a  beforo-the- 
event  approval  should  be  required  in  this  type  of  acquisition.  Then  the  Board — 
and  I  may  say  parenthetically  I  understand  Senator  O'Mahonev'a  bill  still  con- 
tains that  provision— then  the  Board  is  very  definitely  interested  in  recommend- 
ing certain  additions  to  Congressman  Kefauver's  bill. 

As  the  committee  knows,  and  as  you  can  verify  by  turning  to  page  4  of  this 
bill,  there  are  a  number  of  Federal  agencies  which  administer  or  are  charged  with 
administering  section  7  of  the  Clayton  Act.     The  Federal  Trade  Commlsaion  is 
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not  the  odIt  OoverDment  ageoo^  with  responsibilitiefl  in  this  field.  And  70U  will 
see  there  the  provision  thst  authority  to  administer  eeotioQ  7,  among  othera,  ia 
vested  in  the  Federal  Reeerve  Board  where  applicable  to  banks,  baoklng  assooia- 
ttooa,  and  trust  companies. 

Now,  it  was  the  burden  of  our  remarks  at  the  last  session  of  Congreas  when  this 
mattes'  was  before  this  committee,  t^t  there  was  no  reason  why,  if  jou  are  going 
to  extend  the  authority  of  the  Federal  Trade  CommisBion  over  Its  area  of  appro- 
priate jurisdiction  to  include  auperviaion  of  certain  kinds  of  acquisitions,  that  such 
areas  should  not  be  extended  to  cover  the  jurisdictions  of  all  of  the  agenclee 
charsed  with  administering  this  portion  of  the  act. 

I  Believe  I  then  called  to  your  attention  the  fact  that  all  of  the  other  agencies 
mentioned  herein  except  the  Federal  Reserve  Board  and  the  Federal  Trade  Com- 
missimi  do  have  the  authority  today,  under  their  general  enabling  statutes,  to 
consider  in  advance,  if  you  please,  whether  or  not  an  acquisition  within  such  field 
would  contravene  the  philosophy  of  the  antitrust  law  as  embodied  in  the  Clayton 
Act.  So  that  the  only  two  agencies  originally  designated  by  the  Congress  to 
carry  out  this  function  which  do  not  have  the  power  today  are  the  Federal  Trade 
CommlBsion  and  the  Federal  Reserve  Board. 

Now  let  me  not  make  the  mistake  that  I  think  I  made  the  last  time  I  was  before 
th^  committee.  The  Board  is  not  intwested  primarily  in  making  this  reoom- 
mendation,  in  scrutinislDg  acquisition  by  a  bank.  After  all,  you  have  the  State 
banking  authorities  who  &ve  policing  authority  over  State  banks  and  are  author- 
ised to  aUow  mergers,  and  so  forth,  and  there  is  jurisdiction  in  various  of  the  Fed- 
eral agencies  to  supervise  and  scrutinise  projtosed  mergers  and  consolidations  in 

which  there  is  no  control,  and  that  evil  is  the  unBridled  expansion  of  a  bank- 
holding  company.  Congress  attempted  to  deal  with  the  bank-holding  problem 
back  in  1933  by  enacting  section  6141  of  the  Revised  Statutes.  In  fact,  it  was 
the  fint  attempt  (tf  Congrees  to  '     ■  '  •    '  ^  .    i.,j,        _    — .  __..,_. 

You  wm recallin  1935 it  passec 
was  in  effect «  dissolution  act. 

Unfortunately  section  5144  of  the  Revised  Statutes  conferred  no  authority  upon 
the  Board  to  pass  upon  purchases  or  acquisition  of  banks  by  bank-holding  com- 
panies, and  the  result  has  been  that  various  bank-holding  companies  have  enjoyed 
the  privilege  of  purchasing  banlis  without  any  limiting  factors  whatever. 


e  print  showing  changes  effected 

AN  ACT  Ts  amand  u  Act  antltkd  "Ad  Aet  to  « 


Be  it  ttwuUd  by  the  Senate  and  Route  of  Bepreaentatva  of  the  United  Statei 
of  ATneriea  in  Con^reN  MaemMed,  That  sections  7  and  11  of  an  Act  entitled  "An 
Act  to  supplement  existing  laws  against  unlawful  reetrunts  and  monopolies,  and 
for  other  purposes,"  approved  October  IS,  1914,  as  amended  (U.S.C.,  title  15, 
sees.  18  and  21),  are  hereby  amended  to  read  as  foUows: 

"Sic.  7.  That  no  corporation  engaged  in  commerce  shall  acquire,  directly  or 
indirectly,  the  whole  or  any  part  of  the  stock  or  other  share  capital  and  no  cor- 
poration subject  to  the  jurisdiction  of  the  Federal  Trade  Commission  shall  acquire 
the  whole  or  any  part  of  the  assets  of  another  corporation  engaged  also  In  00m- 
meroe,  where  in  any  line  of  commerce  in  any  section  of  the  country,  the  effect  of 
such  acquisition  may  be  substantially  to  lessen  competition,  or  to  tend  to  create 
a  monopoly. 

"No  corporation  shall  acquire,  directly  or  Indirectly,  the  whole  or  any  part  of 
the  stock  or  other  share  capital  and  no  corporation  subject  to  the  jurisdiction  ol 
the  Federal  Trade  CommisBion  shall  acquire  the  whole  or  any  part  of  the  assets 


investment  and  not  using  tne  same  by  voting  or  otherwise  to  bring  alaout,  or  in 
attempting  to  bring  about,  the  substantial  lesaeoing  <rf  oompetition.  TSot  shall 
anything  contained  in  this  section  prevent  a  oorporaUon  engaged  In  oommeroe 
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from  causing  the  formation  of  subridiaiy  corporations  for  the  ftetoal  oairyinc  m      I 
of  their  immediate  lawful  business,  or  the  natural  and  legitimate  branebes  tr      | 
extensions  thereof,  or  from  owning  and  holding  all  or  a  part  of  the  stock  of  ndt 
subsidiary  corporations,  when  the  effect  of  such  formation  is  not  to  aubstantiillT 
lessen  competition. 

"Nor  shall  anything  herein  contained  be  construed  to  prohibit  any  eommoa 
carrier  subject  to  the  laws  to  regulate  commerce  from  aiding  in  the  aonstouetlan 
of  branches  or  short  lines  bo  located  as  to  become  feeders  to  the  main  line  of  tha 
company  Bo  aiding  in  such  construction  or  from  acquiring  or  owning  all  or  uf 
part  of  the  stock  of  such  branch  lines,  nor  to  prevent  anr  such  eommon  eaniar 
from  acquiring  and  owning  all  or  any  part  of  the  Stock  of  a  branch  or  shnt  Hw 
eonatnieted  by  an  independent  company  where  there  is  no  substantial  competitkn 
tietween  the  company  owning  the  oranch  line  so  constructed  and  the  oompuj 
owning  the  main  line  acquiring  the  property  or  an  interest  therein,  nor  to  ptewA 
such  common  carrier  from  extending  any  of  its  lines  through  the  medium  of  0* 
acquisition  of  stock  or  otherwise  of  any  other  common  cairler  where  there  ii  no 
substantial  competition  between  the  compuiy  extending  its  lines  and  the  compu; 
whose  stock,  property,  or  an  interest  therein  is  so  acquired. 

"Nothing  cont!ainMl  in  this  section  shall  be  held  to  affect  or  impair  any  right 
heretofore  legally  acquired:  Pronded,  That  nothing  in  this  section  shall  be  iKid 
or  construed  to  authorise  or  make  lawful  anything  neretof ore  prohibited  or  msds 
illegal  by  the  antitrust  laws,  nor  to  exempt  any  person  from  tne  penal  proviaioDi 
thereof  or  the  civil  remedies  therein  provided. 

"Nothing  contained  in  this  section  shall  apply  tb  transactions  duly  conmun- 
mated  pursuant  to  authority  given  by  the  Civil  Aeronautics  Board,  Fedenl 
Communications  Commission,  Federal  Power  Commission,  Interstate  Commcne 
Commission,  the  Securities  and  Exchange  Commission  in  the  exercise  of  its  juris- 
diction under  section  10  of  the  Public  Utility  Holding  Company  Act  of  193S,  the 
United  States  Maritime  Commission,  or  the  Secretary  of  Anieulture  under  uv 
statutory  provision  vesting  such  power  in  such  Comrobsion,  Secretary,  or  Boaro. 

"Sec,  11.  That  authority  to  enforce  compliance  with  sections  2,  3,  7,  and  8  of 
this  Act  by  the  persons  respectively  subject  thereto  is  hereby  vested  In  the  Intei> 
state  Commerce  Commission  where  applicable  to  common  carriers  subject  to  the 
Interstate  Commerce  Act,  as  amended;  in  the  Federal  Communications  Com- 
mission where  applicable  to  common  carriere  engaged  in  wire  or  radio  communica' 
Uon  or  radio  transmission  of  energy;  in  the  Civil  Aeronautics  Board  where 
applicable  to  air  carriers  and  foreign  air  carriers  subject  to  the  Civil  Aeronautics 
Act  of  1938;  in  the  Federal  Reserve  Board  where  appUcabte  to  banks,  banking 
associations,  and  trust  companies;  and  In  the  Federal  Trade  Commiasion  where 
applicable  to  all  other  character  of  commerce  to  be  exercised  as  followa: 

Whenever  the  Commission  or  Board  vested  with  jurisdiction  thereof  shall  have 
reason  to  believe  that  any  person  is  violating  or  has  violated  any  ol  the  provisions 
of  sections  2,  3,  7,  and  8  of  this  Act,  it  shall  issue  and  serve  upon  sueb  person  and 
the  Attorney  General  a  complaint  stating  its  charges  in  that  reepeot,  and  con- 
taining a  notice  of  a  hearing  upon  a  day  and  at  a  place  therein  fixecf  at  leaat  thirty 
days  after  the  service  of  said  complaint.  The  person  eo  complained  of  shall  have 
the  risht  to  appear  at  the  place  and  time  bo  fixed  and  show  cause  why  an  order 
should  not  be  entered  by  the  Commission  or  Board  requiring  such  person  to 
cease  and  desist  from  the  violation  of  the  law  so  charged  in  said  complaint.  The 
Attorney  General  shall  have  the  right  to  Intervene  and  appear  in  said  proceeding 
and  any  person  may  make  application,  and  upon  good  cause  shown  may  oe  allowed 
by  the  Commission,  or  Board,  to  intervene  and  appear  in  said  proceeding  by 
counsel  or  in  person.  The  testimony  in  any  such  proceeding  shall  be  reduced  to 
writing  and  filed  in  the  ofliee  of  the  Commission  or  Board,  If  upon  such  hearing 
the  Commission,  or  Board,  as  the  case  may  be,  shall  be  of  the  opinion  that  any 
of  the  provisions  of  said  sections  have  been  or  are  being  violated,  it  shall  make  a 
report  in  writing,  Lq  which  it  shall  state  its  finding  as  to  the  facts,  and  shaU 
Issue  and  cause  to  be  served  on  such  person  an  order  requiring  such  person  to 
cease  and  desist  from  such  violations,  and  divest  itself  of  the  stock,  or  otner  share 
capital,  or  assets,  held  or  rid  itself  of  the  directors  choaen  contrary  to  the  provisions 
of  sections  7  and  8  of  this  Act,  if  any  there  be,  in  the  manner  and  within  the  time 
fixed  by  said  order.  Until  a  transcript  of  the  record  in  such  hearing  shall  have 
been  filed  in  a  United  States  court  of  appeals,  as  hereinafter  provided,  the 
Commiasion  or  Board  may  at  any  time,  upon  such  notice,  and  In  such  manner  as 
it  shall  deem  proper,  modify  or  set  aside,  in  whole  or  in  part,  any  report  or  any 
order  made  or  issued  by  it  under  this  section. 

"If  such  person  '  "- '-'-  '-  -' 

Board  while  the  a 
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Unltod  StetM  court  of  «ppMli,  within  uiy  olrouit  where  the  vloUtion  oomplalDed 
of  wai  or  ii  being  committed  or  where  mioh  person  reeidea  or  oarrles  on  buiinesB, 
tor  the  enfbroement  of  its  order,  and  sb«U  certify  and  file  with  its  applioatlon  a 
tmnocrlpt  of  the  entire  reeord  in  the  proceeding,  jnoluding  all  the  testimony  taken 
utd  the  report  and  order  of  the  Commisaion,  or  Board.  Upon  luoh  filing  of  the 
tppUoktlon  and  traneoript  the  court  ehall  cause  notice  thereof  to  be  aerved  upon 
lUBh  powin,  and  thereupon  Bhall  have  jurlsdlotlon  of  the  prooeedlng  and  of  the 
qnemon  determined  therein,  and  ehall  have  power  to  make  and  enter  upon  the 
plaadinge,  teetimony,  and  proceedings  set  fortn  in  such  transeript  a  decree  afflrm- 
IBL  modifying,  or  setiing  aside  the  order  of  the  Commission,  or  Board.  The 
Snalngi  of  the  Commission,  or  Board  as  to  the  foots.  If  supported  bv  substantial 
svidenoe,  shaD  be  oonoluslve.  If  either  party  shall  apply  to  the  court  for  leave  to 
sdduee  additional  evidence,  and  shall  show  to  the  satiBfactlon  of  the  court  that 
Muh  additional  evidence  Is  material  and  that  there  were  reasonable  grounds  for 
the  failure  to  adduce  such  evidence  In  the  proceeding  before  the  Commisaion,  or 
Board,  the  court  mav  order  such  additional  evidence  to  be  taken  before  the 
Commission,  or  Board  and  to  be  adduced  upon  the  bearing  In  such  manner  and 
upon  soeh  terms  and  conditions  as  to  the  court  may  seem  proper.  The  Com- 
Dusslon,  or  Board  mav  modify  its  findings  as  to  the  facts,  or  make  new  findings, 
^  reason  of  the  additional  evidence  so  taken,  and  it  shall  file  such  modified  or 
new  Onrtinp,  whish,  if  supported  by  substantial  evidence,  shall  be  conclusive,  and 
ita  reeommeodations,  If  any,  for  the  modification  or  setting  aside  of  Its  original 
ordn,  wltii  the  return  of  such  additional  evidence.  The  ludgment  and  decree  of 
the  oourt  shall  be  final,  except  that  the  same  shaU  be  subject  to  review  by  the 
Sapreme  Court  upon  certiorari  as  provided  in  section  12S4  of  title  28,  ifnited 
SUtesCode. 

"AuT  party  required  by  such  order  of  the  Commission,  or  Board  to  cease  and 
itesist  from  a  vlolatloa  chuged  may  obtain  a  review  of  such  order  in  said  United 
States  court  of  appeals  by  filing  in  the  court  a  written  petition  praying  that  the 
order  of  the  Commission,  or  Board  be  set  aside.  A  copy  of  such  petitions  shall  be 
(brthwith  served  upon  the  Commission,  or  Board,  and  thereupon  the  Commiselon, 
or  Board  forthwith  shall  certify  and  file  in  the  oourt  a  transcript  of  the  record  as 
hoelnbefore  provldsd.  Upon  the  filing  of  the  transcript  the  oourt  shall  have  the 
umo  jurisdiction  to  affirm,  set  aside,  or  modify  the  order  of  the  Commlsrion,  or 
Bouo  as  In  the  case  of  an  application  by  the  Commission,  or  Board  for  the  enforce- 
ment of  its  order,  and  the  findings  of  the  Commission,  or  Board  as  to  the  facts, 
if  suxmorted  by  substantial  evidence,  shall  In  like  manner  be  conclusive. 

"The  Jurisdiction  of  the  United  States  oourt  of  appsals  to  enforce,  set  aside,  or 
modify  orders  of  the  Ctxnmlsslon,  or  Board  shall  be  exclusive. 

"Such  pTooeedlngB  In  the  United  States  court  of  appeals  shall  be  given  precedence 
over  cases  pending  therein,  and  shall  be  In  every  way  expedited.  No  order  of  the 
Commlssloni  or  Board  or  the  Judgment  of  the  court  to  enforoe  the  same  shall  in 
anywise  relieve  or  absolve  any  person  from  any  liability  under  the  antltruat  Acts. 

"Com^alnts,  orders,  and  other  processes  of  the  Commission,  or  Board  under 
this  SMUOn  may  tw  served  by  anyone  duly  authorised  by  the  Commission,  or 
Board,  either  (a)  by  delivering  s  copy  thereof  to  the  person  to  be  served,  or  to  a 
DiMnbar  of  the  partnwship  to  be  served,  or  to  the  president,  secretary,  or  other 
executive  officer  or  a  director  of  the  corporation  to  be  served;  or  Cb)  by  leaving  a 
topy  thereof  at  the  principal  office  or  place  of  business  of  such  person;  or  (o) 
by  registering  and  mdling  a  copy  thereof  addressed  to  such  person  at  his  principal 
omoe  or  plans  of  business.  The  verified  return  by  the  person  so  serving  said 
M>mpUln&  order,  or  othw  process  setting  forth  the  manner  of  said  service  shall  be 
protn  of  the  same,  and  the  return  posUofflce  receipt  fOr  said  complaint,  order,  or 
other  proeeas  registered  and  mailed  as  aforesaid  shall  be  proof  of  the  lervloe  of 
the  same." 

Approved  December  29,  19S0,  12:50  p.m. 

CHANOXS  IN  BXtSTINO  I^W 

In  oomplianes  with  rule  XXIX  of  the  Standing  Rules  of  the  Senate,  as  amended, 
there  is  printed  below  In  roman  existing  law  In  which  no  change  is  propossd,  with 
matter  proposed  to  be  stricken  out  enclosed  In  black  brackets,  and  new  matter 
proposed  to  be  added  shown  in  Italic. 
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poration  tvbjecl  to  the  rurUdiction  of  the  Fedtrat  Trade  Commitnon  aAoU  acquire  til* 
inhale  or  any  part  of  the  aiiett  at  another  corporation  engaged  also  in  oommeroe, 
where  tn  any  line  of  commerce  in  any  tection  of  the  country,  the  eSeot  of  such 
acquiution  may  be  [to]  Bubstantially  to  leaaen  oompetition,  [between  the  etw- 
poratioD  whoee  Btook  is  eo  acquired  and  the  corporation  making  the  acquiaitioQ, 
<^  to  restrain  such  commerce  in  any  section  or  community,]  or  to  tend  to  create  a 
monopoly  [of  any  line  of  commerce]. 

"No  MNTporation  shall  acquire,  directly  or  indirectly,  the  whole  or  any  part  of 
the  stock  or  other  ebare  capital  and  no  corporation  lubjeet  to  the  juritaiAion  iff 
the  Federal  Trade  Commission  shall  acquire  Ike  whole  or  any  part  of  the  aiiets  of  on* 
[two]  or  more  corporations  engaged  in  commerce,  where  tn  any  line  of  commerce  in 
any  section  of  the  country,  the  effect  of  such  acquisition,  of  such  stocks  or  assets,  (V 
of  the  use  of  such  stock  by  the  voting  or  granting  of  proxies  or  otherwise,  may 
be  [to]  substantially  to  l^aen  oompetition,  [between  such  corporations,  or  any 
of  Uiem,  whose  stock  or  other  share  capital  is  so  acquired,  or  to  restrain  sui^ 
eommerce  in  any  section  or  community]  or  to  tend  to  create  a  monopoly  [of  any 
line  of  comnteroel. 

"This  section  wall  not  apply  to  corporations  purchasing  such  stock  solely  for 
investment  and  not  using  the  same  by  voting  or  otherwise  to  bring  about,  or  in 
attempting  to  bring  about,  the  substantial  lessening  of  competition.  Nor  shall 
anything  contained  in  this  section  prevent  a  corporation  engaged  in  coromeroe 
from  causing  the  formation  of  subsidiary  corporations  for  the  actual  carrying  on 
of  their  immediate  lawful  business,  or  the  natural  and  legitimate  branches  or 
extensions  thereof,  or  from  owning  and  holding  all  or  a  part  of  the  stock  of  such 
subsidiary  corporations,  when  the  effect  of  such  formation  is  not  to  substantiiJIy 
lessen  competition. 

"Nor  shall  anything  herein  contained  be  construed  to  prohibit  any  common 
oarrier  subject  to  the  laws  to  regulate  commerce  from  aiding  in  the  construction  of 
branches  or  short  lines  so  located  as  to  become  feeders  to  the  main  line  of  the  com- 
pany BO  aiding  in  such  construction  or  from  acquiring  or  owning  all  or  any  part 
of  the  stock  of  such  branch  lines,  nor  to  prevent  any  such  common  carrier  tron 
acquiring  and  owning  all  or  any  part  of  the  stock  of  a  branch  or  short  line  oon- 
structed  by  an  independent  company  where  there  is  no  substantial  oompetttioD 
between  the  company  owning  the  branch  line  so  constructed  and  the  company 
owning  the  main  line  acquiring  the  property  or  an  interest  therein,  nor  to  prevent 
such  common  carrier  from  eittending  any  of  its  lines  through  the  medium  of  the 
acquisition  of  stock  or  otherwise  of  any  other  [such]  common  carrier  where 
there  is  no  substantial  competition  between  the  company  extending  its  lines  and 
the  company  whoee  stock,  property,  or  an  interest  therein  is  so  acquired. 

"Notmng  contained  in  tnis  section  shall  be  held  to  affect  or  impair  any  right 
heretofore  legally  acquired:  Provided,  That  nothing  in  this  section  shall  be  held  or 
construed  to  authorize  or  make  lawful  anything  heretofore  prohibited  or  madB 
illegal  by  the  antitrust  laws,  nor  to  exempt  any  person  from  the  penal  provielonB 
thereof  or  the  civil  remedies  therein  provided. 

"Nothing  contained  in  this  leeliim  shall  apply  to  transactions  duly  eonsvmmtUed 
purtuant  to  authority  given  by  Ihe  Civil  Aeronautics  Board,  Federal  Commimt- 
eations  Commission,  Federal  Power  Commission,  Interstate  Commerce  CommtsMm, 
tiu  Securities  and  Exchange  Commission  tn  the  exercise  of  Us  jurisdiction  imdsr 
section  tO  of  the  Public  Utility  Holding  Company  Act  of  19S6,  the  United  Slates 
Maritime  Commission,  or  the  Secretary  of  Agriculture  under  any  statutory  previtiom 
vesting  such  power  in  such  Commission,  Secretary,  or  Board. 

"Sbc.  11.  That  authority  to  enforce  compliance  with  sections  2,  3,  7,  and  8  of 
this  Act  by  the  persons  respectively  subject  thereto  is  hereby  vested  in  the  Inter- 
state Commerce  Commission  where  applicable  to  common  carriers  subject  to  the 
Interstate  Commerce  Act,  as  amended;  in  the  Federal  Communications  Commis- 
sion where  applicable  to  common  carrieis  engaged  in  wire  or  radio  eommunioatlon 
or  radio  transmission  of  energy;  in  the  Civil  Aeronautics  [Authority]  Board  where 
applicable  to  air  carriers  and  foreign  air  carriers  subject  to  the  Civil  Aeronautics 
Act  of  1938;  in  the  Federal  Reserve  Board  where  applicable  to  banks,  banking 
associations,  and  trust  companies;  and  in  the  Federal  Trade  Commission  where 
applicable  to  all  other  character  of  commerce  to  be  exercised  as  follows: 
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"Wbenever  the  ComnuMion,  [Authority,]  or  Board  veatod  with  jurisdistion 
"^hemol  abaU  have  reMwn  to  believe  tb&t  vay  person  ie  vioUtins  or  hu  viohtted 
^ftny  of  the  provisloiM  of  seetiona  2,  3,  7,  Bnd;8  of  this  Act,  it  sh«U  iotiue  lutd  Mrve 
«jpon  Buoh  penon  owd  the  AUornty  Gttteral  a  complaint  atatinR  ita  oharges  in  thftt 
^respect,  and  containing  a  notice  of  a  hearing  upon  a  day  and  at  apUee  thM«ln 
^Sxed  at  leaat  thirty  Sa.yt  after  the  service  of  said  complaint.  The  persoa  to 
^BomidMned  at  ahall  have  the  right  to  appear  at  the  place  and  time  bo  fixed  and 
^how  ettuee  why  an  order  ebould  not  be  entered  by  the  Commiaaion,  [Authority,] 
^r  Boftrd  retjuirinK  such  peTson  to  cease  and  desist  from  the  violation  of  the  ww 
ohw«d  in  said  comprint.  The  Attorney  Gentrat  thall  have  Ae  rtyU  (o  inter- 
te  «M  eppeor  in  laid  froceeding  and  any  person  may  make  application,  and 


proeeedino  and  any  person  may  make  application, 
may  be  allowed  by  the  Commission,  ||Authority,] 

_  _. , appear  in  said  proceeding  by  counsel  or  id  penon.     

testimony  in  such  proceeoing  shall  be  reduced  to  writing  and  filed  in  the  offioe 


Board,  to  intervene  and  appear  in  said  proceeding  by  counsel  or  id  penon. 
testimony  in  such  proceeoing  shall  be  reduced  to  writing  and  filed  in  the  offioe 
of  the  Comminion,  [Authority,]  or  Board.    If  upon  such  hearing  the  CommlsBion, 


u|;K>n  ,8904  oause  shown  may  be  allowed  by  the  Commission,  |^uthority,]or 

.-  -^  and  filed  in  I" 

ard.    If  upon  such  Sei   .  „      

_  .  y  be,  shall  be  of  the  opinion  that  any  of  the 

{xvvieioiM  oTsaid  sections  have  been  or  are  being  violated,  it  shall  make  a  rep<Ht 
m  writing,  in  which  it  shall  state  its  findings  as  to  the  facts,  and  shall  issue  and 
oause  to  be  served  on  such  person  an  order  requiring  such  person  to  cense  and 
desist  from  such  violations,  and  diveet  itself  of  the  stock,  or  oHur  than  capital, 
or  oMcto,  held  or  rid  itself  of  the  directors  chosen  contraiy  to  the  piyvisioiM  of 
seetioiis  7  and  8  of  this  Act,  if  any  there  be,  in  the  manner  and  within  the  time 
fixed  t^  s^d  order.  Until  a  transcript  of  the  reoOTd  in  suoh  hearing  shall  have 
been  filed  in  a  [circuit  court  of  appeals  of  the]  United  States  court  ttf  appeal* 
as  hereinafter  provided,  the  Commission,  [Authority,]  or  Board  may  at  any  time, 
upon  such  notice,  and  in  suoh  manner  as  it  shall  deem  proper,  modify  or  set 
aside,  In  whtrie  or  in  part,  any  report  or  any  order  made  or  issued  by  ft  under 
this  aeetion. 

"If  such  person  fails  or  neglects  to  obey  such  order  of  the  Commission,  [Author- 
ity,] or  Bcwrd  while  the  same  is  in  effect,  the  Commission,  [Authority,]  or  Board 
mav  apply  to  the  [circuit  court  of  appeals  of  the]  United  States  court  of  appeali 
within  any  circuit  where  the  violation  complained  of  was  or  is  being  committed  or 
where  suoh  person  renides  or  carries  on  business,  for  the  enforcement  of  its  order, 
and  shall  certify  and  file  with  its  application  a  transcript  of  the  entire  record  in  the 
proceeding,  including  all  the  Mstimony  taken  and  the  report  and  order  of  the 
Commission,  [Authority,]  or  Board.  Upon  such  filing  of  the  application  and 
transcript  the  court  shall  cause  notice  thereof  to  be  serv^  upon  such  person,  and 
thereupon  shall  tiave  jurisdiction  of  the  proceeding  and  of  the  question  detw* 
mined  therein,  and  shall  h:ive  power  to  make  and  enter  upon  the  pleadings,  testi- 
money,  and  proceedings  set  forth  in  such  transcript  a  decree  affimiinK,  modifying, 
or  setUng  aside  the  oider  of  the  Commission,  [Authority,]  or  Boaro7  The  find- 
ings of  the  Commiesion,  [Authority,]  or  Board  as  to  the  facts,  if  supported  by 
[testimony]  ntulantial  tvidtnee,  sli^be  concluaive.  If  either  parly  shall  apply 
to  the  court  for  leave  to  adduce  additional  evidence,  and  shall  snow  to  the  satis- 
faction of  the  court  that  such  additional  evidence  is  material  and  that  there  were 
reasonable  grounds  for  the  failure  to  adduce  such  evidence  in  the  proceeding  before 
the  CommiMion,  [Authority,]  or  Board,  the  court  may  order  suoh  additional  evi- 
dence to  be  taken  before  the  Commueion,  [Authority,]  or  Board  and  to  be  ad- 
duced upon  the  hearing  in  such  manner  and  upon  such  terms  and  conditions  as  to 
the  court  may  seem  proper.  I'he  Commission,  [Authority,]  or  Board  may 
modify  its  findings  as  to  the  facta,  or  make  new  tindlngs,  by  reason  of  the  additional 
evidence  so  taken,  and  It  shall  Rlc  such  modified  or  new  findings,  which,  if  sup- 
ported by  [teatimonv]  tubstoTiiiai  andence,  shall  be  conclusive,  and  its  recommen- 
dations, if  any,  for  the  modification  or  setting  aside  of  its  original  order,  with  the 
return  of  such  additional  evidence.  The  judgment  and  decree  of  the  court  shall 
be  final,  except  that  the  same  shall  be  subject  to  review  by  the  Supreme  Court 
upon  certiorari  as  provided  in  seetioD  [240  of  the  Judicial  Code]  ItSi  of  titit  98, 
United  Statu  Cod*. 

"Any  party  required  by  such  order  of  the  Commission,  [Authority,]  or  Board 
to  cease  and  desist  from  a  violation  charged  may  obtain  a  review  of  suoh  order  In 
said  [circuit  court  of  appeals]  Vnited  Statu  court  of  appeal*  by  filing  in  the  court 
a  written  petition  praying  that  the  order  of  the  Commission,  [Authority,]  or 
Board  be  set  aside.  A  copy  of  such  petition  shall  be  forthwith  served  upon  the 
Commission,  [Authority,]  or  Board,  and  thereupon  the  Commission,  [Author- 
ity,] or  Board  forthwith  shall  certify  and  file  in  the  court  a  transcript  of  the 
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raeord  as  berataibcfcn  provided.  Upcm  Um  fiUng  (tf  tbe  tnnaerlpt  the  nourt  abaU 
have  the  same  juriBdlotlon  to  afllnn,  Mt  aside,  or  modify  the  order  o<  tbe  Com- 
mlaeioii,  [Authnity,]  or  Board  as  In  the  oase  of  an  apidloatloii  by  the  Comininloo, 
|!Authorlty,J  or  BoMd  for  the  <oforeement  of  its  order,  and  the  findings  of  tbe 
Conuninlon,  [Authority,]  or  Board  as  to  the  faet^  if  supported  by  [testimony] 
•uAstanMil  MMSfiM,  shall  in  like  manner  be  ooneluslve. 

"Tbe  JarisdictloD  U  the  [oireuit  court  of  appeals  of  the]  United  Statea  eowf  of 
appeaU  to  coforoe.  set  aside,  or  modify  orders  of  the  oommieeion,  [authority,]  ot 
board  shall  be  exeluslve. 

"Such  proceeding  in  the  [dreultoourtof  siq>eala]  [^nil«d£ltala*eMir(<^ap]Moti 
■ball  be  tfven  preeedenee  over  [other]  oases  pending  therein,  and  shall  be  in 
every  way  expedited.  No  order  of  the  oommlsotHi,  [authority,]  or  board  or  the 
Judgment  at  the  court  to  mforoe  the  same  shall  in  anywise  relieve  <^  abeolve  any 
person  from  any  liability  under  the  antitrust  Aota. 

"Complaints,  orders,  and  other  proccesca  ot  tbe  eommiaeion,  Ciuthority,]  or 
board  under  this  section  may  be  served  by  anyone  duly  authorised  by  the  oom- 
mlasioD,  Authority,]  or  board,  either  (a)  by  delivering  a  oopy  tbcmrf  to  tbe 
person  to  t>o  served,  or  to  a  m^&ber  of  the  partnersh^  to  be  served,  or  to  the 


preeldent.  secretary,  or  other  executive  officer  or  a  director  of  the  eorporatlon  to 
E>e  served;  or  (b)  by  leaviuK  a  oopy  thereof  at  the  prindpal    ""  '~      ' 

business  of  Buoh  person;  or  (o)  by  registering  and  mailing  a  copy 
to  BUoh  person  at  his  principal  office  or  plaoe  of  business.    Tbe  verified 


business  of  such  person;  or  (c)  by  registering  and  mailing  a  copy  thvoof 

to  BUoh  person  St  his  principal  office        '"        *-   -' "*"■ 

the  person  so  serving  said  oomplali 
manner  of  said  service  shall  be  proof  ot  the  same,  and  the' return  poat-tAee  reodpt 
tor  said  eomplaint,  order,  or  otoer  prooeas  registered  and  mailed  aa  afomald  shidl 
be  proof  of  tne  service  of  the  same." 
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SUPBEHE  GOUBT  OF  THE  UNITED  STATES 


No.  83.— OctOBEB  Term,  1 


United  States,  Appellant, 

V. 

Hie  nUladelphia  National 
Bank  et  al. 


On  Appeal  From  the  United 
States  District  Court  for 
the  Eastern  District  of 
Pennsylvania. 


[June  17,  1963.] 

Mr.  Jubtici  Brbnnan  delivered  the  opinion  of  the 
CMui. 

The  United  States,  appellant  here,  brou^t  this  civil 
action  in  the  United  States  District  Court  for  the 
Eastern  District  of  Pennsylvania  under  §  4  of  the  Sher- 
man Act,  15  U.  S.  C.  S  4,  and  S  15  of  the  Clayton  Act, 

15  U.  S.  C.  §  25,  to  enjoin  a  proposed  merger  of  The 
Philadelphia  National  Bank  (PNB)  and  Girard  Trust 
Com  Exchange  Bank  (Girard),  appellees  here.  The 
complaint  charged  violations  of  §  1  of  the  Sherman  Act, 

16  U.  S.  C.  S  I,  and  §  7  of  the  Clayton  Act,  15  U.  S.  C. 
S  18.*  From  a  judgment  for  appellees  after  trial,  see 
201  F.  Supp.  348,  the  United  States  appealed  to  this 
Court  under  S  2  of  the  Expediting  Act,  15  U.  S.  C.  S  29. 
Probable  jurisdiction  was  noted.    369  U.  S.  883.    We 


■  SectioB  1  of  tbe  Shennau  Act  provides  in  pertinent  part:  "Every 
contract,  c(»nbination  in  the  form  of  trust  or  otberwise,  or  conspiracy, 
in  reatnint  of  trade  or  commerce  among  the  several  States,  or  with 
foretgn  nationa,  ie  declared  to  be  illegal."  Section  7  of  the  Clayton 
Act  provides  in  pertinent  part:  "No  corporation  engaged  in  cwn- 
merce  shall  acquire,  directly  or  indirectly,  the  whole  or  any  part  of 
the  stock  or  other  share  capital  and  no  corporation  subject  to  the 
jurisdictioo  of  the  Federal  Trade  CommissioD  shall  acquire  the  whole 
or  any  part  of  the  assets  of  another  corporation  engaged  also  in  c<nn- 
nwice,  where  in  any  line  of  commeroe  in  any  section  of  the  country, 
the  rifect  of  such  acquisition  may  be  substantially  to  lessen  competi- 
tion, or  to  tend  to  create  a  monopoly." 
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reverse  the  judgment  of  the  District  Court.  We  hold 
that  the  merger  of  appellees  is  forbidden  by  I  7  of  the 
Clayton  Act  and  so  must  be  enjoined;  we  need  not,  and 
therefore  do  not,  reach  the  further  question  of  alleged 
violation  of  §  1  of  the  Sherman  Act. 

I.  The  Facts  and  Proceedings  Below, 

A.  The  Background:  Commercial  Banking  in  the  United 
States, 

Because  this  is  the  first  case  which  has  required  this 
Court  to  consider  the  application  of  the  antitrust  laws 
to  the  commercial  banking  industry,  and  because  aspects 
of  the  industry  and  of  the  degree  of  governmental  regu- 
lation of  it  will  recur  throughout  our  discussion,  we 
deem  it  appropriate  to  begin  with  a  brief  background 
description.* 


'  The  discussioii  in  this  portion  of  the  opinioo  draws  upon  uDdis- 
puted  evidence  of  record  in  the  case,  supplemented  by  pertinent 
reference  materialB.  See  Board  of  Govs,  of  the  Fed.  Res.  System, 
Financing  Small  Business  (Comm,  print  195S) ;  The  Federal  Reserve 
System  (3d  ed.  1954) ;  Concentration  of  Banking  in  the  United  States 
(Comm.  print  1952) ;  Bogen,  The  Competitive  Position  of  Commerdal 
Banks  (1959) ;  Coounission  on  Money  and  Credit,  Money  and  Credit 
(1961);  Freeman,  The  Problems  of  Adequate  Bank  Capital  (1952); 
Hart,  Money,  Debt,  and  Economic  Activity  (2d  ed.  1953) ;  Lent,  The 
Changing  Structure  of  Commercial  Banking  (1960) ;  Sayers,  Modem 
Banking  (5th  ed.  1960) ;  StafT  of  House  Select  Comm.  on  Small  Busi- 
ness, 86th  Cong,,  2d  Sess.,  Banking  Concentration  and  Small  Business 
(1960);  TI.  S.  Attorney  General's  Comm.  on  Administrative  Procedure, 
Federal  Control  of  Banking  (S.  Doc.  No.  186, 1940) ;  Fox,  Supervision 
of  Banking  by  the  Comptroller  of  the  Currency,  in  Public  Administra- 
tion and  Policy  Formation  (Bedford  ed.  1966),  117;  Stokes,  Public 
Convenience  and  Advantage  in  Applications  for  New  Banks  and 
Branches,  74  Banking  L.  J.  921  (1957).  For  materials  which  focus 
specifically  on  the  question  of  competition  in  the  banking  industry,  see 
also  Alhadeff,  Monopoly  and  Competition  in  Banking  (1954) ;  Chap- 
man, Concentration  of  Banking  (1934);  Horviti,  Concentration  and 
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Commercial  banking  in  this  country  is  primarily  unit 
banking.  That  is,  control  of  commercial  banking  is  dif- 
fused throughout  a  very  large  number  of  indep>endent, 
local  banks — 13,460  of  them  in  1960 — rather  than  con- 
centrated in  a  handful  of  nationwide  banks,  as,  for  exam- 
ple, in  England  and  Germany.  There  are.  to  be  sure,  in 
addition  to  the  independent  banks,  some  10,000  branch 
banks;  but  branching,  which  is  controlled  largely  by  state 
law — and  prohibited  altogether  by  some  States — enables 
a  bank  to  extend  itself  only  to  state  lines  and  often  not 
that  far.'  It  is  also  the  case,  of  course,  that  many  banks 
place  loans  and  solicit  deposits  outside  their  home  area. 
But  witii  these  qualifications,  it  remains  true  that  ours  is 
essentially  a  decentralized  system  of  community  banks. 
Recent  years,  however,  have  witnessed  a  definite  trend 
toward  concentration.  Thus,  during  the  decade  ending 
in  1960  the  number  of  commercial  banks  in  the  United 


Competition  in  New  England  Banking  (1958);  Lawrence,  Banking 
Concentration  in  the  United  Statea  (1930) ;  Berle,  Bankii^  Under  the 
Anti-Trust  Laws,  49  Col.  L.  Rev.  580  (1949) ;  Chandler,  Monopolistic 
Elements  in  Commercial  Banking,  46  J.  Pol.  Econ.  1  (1938) :  Grub, 
Antitrust  Laws  and  Their  Application  to  Banking.  24  Geo.  Wash.  L. 
Rev.  S9  (19S5) ;  Funk,  Antitrust  Legislation  Affecting  Bank  Mei^ers, 
12  Bus.  Law.  496  (1957);  Klebaner,  Federal  Control  of  Commer- 
cial Bank  Mergers,  37  Ind.  L.  J.  287  (1962) ;  Wemple  and  Cutler,  The 
Federal  Bank  Merger  Law  and  the  Antitrust  Laws,  16  Bus.  Law. 
994  (I9fll);  Comment,  Bank  Charter,  Branching,  Holding  Company 
and  Merger  Laws:  Competition  Frustrated,  71  Yale  L.  J.  502  (1962) : 
Note,  Federal  Regulation  of  Bank  Mergers:  The  Opposing  Vien-s 
of  the  Federal  Banking  Agencies  and  the  Department  of  Justice,  75 
Harv.  L.  Rev.  756  (1962). 

'  In  addition,  there  is  a  certain  amount  of  bank  holding  company 
activity.  The  Bank  Holding  Company  Act  of  1956,  12  U.  S.  C. 
§§  1S41-1848,  brought  bank  holding  companies  under  stringent  fed- 
eral reflation.  As  of  1958,  the  43  registered  bank  holding  companies 
controlled  5.7%  of  all  banking  offices  and  7.4%  of  all  deposits.  Lent, 
The  Changing  Structure  of  Commercial  Banking  (1960),  19.  See 
also  Comment,  tupra,  note  2,  71  Yale  L.  J.,  at  516-522. 
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States  declined  by  714,  despite  the  chartering  of  887 
new  banks  and  a  very  Enibatantial  increase  in  the  Nation's 
credit  needs  during  the  period.  Of  the  1,601  independent 
banks  which  thus  disappeared,  1,503,  with  combined  total 
resources  of  well  over  $25,000,000,000,  disappeared  as  tiie 
result  of  mergers. 

Conunercial  banks  are  unique  among  financial  institu- 
tions in  that  they  alone  are  permitted  by  law  to  accept 
demand  deposits.  This  distinctive  power  gives  commer- 
cial banking  a  key  role  in  the  national  economy.  For 
banks  do  not  merely  deal  in,  but  are  actually  a  source  of 
money  and  credit;  when  a  bank  makes  a  loan  by  credit- 
ing the  borrower's  demand  deposit  account,  it  augments 
the  Nation's  credit  supply.*  Furthermore,  Ihe  power  to 
accept  demand  deposits  makes  banks  the  intermediaries 
in  most  financial  transactions  (since  transfers  of  substan- 
tial moneys  are  almost  always  by  check  rather  than  by 
cash)  and,  concomitantly,  the  repraitories  of  very  sub- 
stantial individual  and  corporate  funds.  The  banks'  use 
of  these  funds  is  conditioned  by  the  fact  that  their  work- 
ing capital  consists  very  largely  of  demand  deposits,  which 
makes  liquidity  the  guiding  principle  of  bank  lending  and 
investing  policies;  thus  it  is  that  banks  are  the  chief 
source  of  the  country's  short-term  business  credit. 

Banking  operations  are  varied  and  complex;  "commer- 
cial banking"  describes  a  congeries  of  services  and  credit 
devices."    But  among  them  the  creation  of  additional 


*  Such  creation  is  not,  to  be  sure,  pure  sleight-of-hand,  A  bank 
may  not  nuke  a  loan  without  adequate  rcacrvce.  NeverthrieM, 
the  el«Dent  of  bank  money  creation  is  real.  S.  g.,  Samuelson,  Eco- 
nwoiea  (6th  ed.  1961),  331-343. 

'The  principal  banking  "products"  are  of  course  various  types  of 
credit,  for  example:  unsecured  personal  and  businees  kmns,  mortgage 
loans,  loans  secured  by  securities  or  accounts  recnvable,  automobile 
instalhneat  and  consumer  goods  installment  loans,  tuitktn  flnaneiilg, 
bank  credit  cards,  revolving  credit  funds.  Banking  services  include: 
acceptance  of  demand  deposits  from  individuals,  corporations,  gov- 
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money  and  credit,  the  management  of  the  eheoking- 
aooount  system,  and  the  furnishing  of  short-term  business 
loans,  would  appear  to  be  the  most  important.  For  the 
proper  discharge  of  these  functions  is  indispensable  to  a 
healthy  national  economy,  as  the  role  of  bank  failures  in 
depression  periods  attests.  It  is  therefore  not  surprising 
that  oommercial  banking  in  the  United  States  is  subject 
to  a  variety  of  governmental  controls,  state  and  federal. 
Federal  regulation  is  the  more  extensive,  and  our  focus 
will  be  upon  it.  It  extends  not  only  to  the  national 
banks,  i.  «.,  banks  ohartered  under  federal  law  and  super- 
vised by  the  Comptroller  of  the  Currency,  see  12  XT.  S.  C. 
S  21  «t  teg.  For  many  stote  banks,  see  12  U.  S.  C.  {  321,  as 
well  as  virtually  all  the  national  banks,  12  U.  S.  C. 
8  222,  are  members  of  the  Federal  Reserve  System  (FRS), 
and  more  than  05%  of  all  banks,  see  12  U.  S.  C.  S  1816, 
are  insured  by  the  Federal  Deposit  Insurance  Corpora- 
tion (FDIC).  State  member  and  nonmember  insured 
banks  are  subject  to  a  federal  regulatory  scheme  almost 
as  elaborate  as  that  whibh  governs  the  national  banks. 

The  governmental  controls  of  American  banking  are 
manifold.  First,  the  Federal  Reserve  System,  through  its 
open-market  operations,  see  12  U.  S.  C.  9S  263  (o),  358- 
359,  control  of  the  rediscount  rate,  see  12  U.  S.  C.  S  357, 
and  modifioations  of  reserve  requirements,  see  12  U.  S.  C. 


enuDMital  agsnoiei,  and  other  baaka;  acoepUnos  of  time  and  aavinga 
depodts;  estate  and  tnut  planning  and  tntsteeship  services;  lock 
btam  and  safety  deposit  boxes;  ■ceount  nconoiUation  servieee; 
foni|n  department  services  (acoeptaneee  and  letters  of  credit) ;  con 
nqnndant  servkes;  investment  advice.  It  should  be  noted  that 
many  other  institutions  m  in  the  business  of  supplying  credit,  and 
so  more  or  lees  in  competition  with  commercial  banks  (see  further, 
pp.  S4-35,  infra),  for  example:  mutual  savings  banks,  savings  and  loan 
iModatians,  credit  unions,  personal-flntnce  companies,  sales-finance 
oompanieB,  private  businessmen  (through  the  furnishing  of  trade 
eradlt),  faotors,  direot-leadinc  government  agraoiee,  the  Post  Office, 
Smalt  Business  Inveetment  Corporations,  life  insurance  oompaniss. 
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IS  462,  462b,  regulates  the  supply  of  money  and  credit 
in  the  economy  and  thereby  indirectly  r^ulates  the  in- 
terest rates  of  bank  loans.  This  is  not,  however,  rate 
regulation.  The  Reserve  System's  activities  are  only  de- 
signed to  influence  the  prime,  i.  e.,  minimum,  bank 
interest  rate.  There  is  no  federal  control  of  the  max- 
imum, althou^  all  banks,  state  and  national,  are  subject 
to  state  usury  laws  where  applicable.  See  12  U.  S.  C. 
§  85.  In  the  range' between  the  maximum  fixed  by  state 
usury  laws  and  the  practical  minimum  set  by  federal  fiscal 
policies  (there  is  no  law  against  undercutting  the  prime 
rate  but  bankers  seldom  do),  bankers  are  free  to  price 
their  loans  as  they  choose.  Moreover,  chaises  for  other 
banking  services,  such  as  service  charges  for  checking 
privileges,  are  free  of  governmental  regulation,  state  or 
federal. 

Entry,  branching,  and  acquisitions  are  covered  by  a 
network  of  state  and  federal  statutes.  A  charter  for  a  new 
bank,  state  or  national,  will  not  be  granted  unless  the 
invested  capital  and  management  of  the  applicant,  and 
its  prosF>ects  for  doing  sufficient  business  to  operate  at  a 
reasonable  profit,  give  adequate  protection  against  undue 
competition  and  possible  failure.  See,  e.  g.,  12  U.  S.  C. 
g§26,  27,  51;  12  CFR  §4.1  (b);  Pa.  Stat.  Ann.,  Tit.  7, 
g  819-306.  Failure  to  meet  these  standards  may  cause 
the  FDIC  to  refuse  an  application  for  insurance,  12 
U.  S.  C.  §§  1816,  1816,  and  may  cause  the  FDIC,  Federal 
Reserve  Board  (FRB),  and  Comptroller  to  refuse  per- 
mission to  branch  to  insured,  member,  and  national  banks, 
respectively.  12  U.  S.  C.  ||36,  321,  1828  (d).  Permis- 
sion to  merge,  consolidate,  acquire  assets,  or  assume  liabil- 
ities may  be  refused  by  the  agencies  on  the  same  grounds. 
12  U.  S.  C.  (1963  ed.,  Supp.  IV)  §  1828  (c),  note  8,  injra. 
Furthermore,  national  bu^  appear  to  be  subject  to  state 
geographical  Hmitations  on  branching.  See  12  U.  S.  C. 
5  36(c). 
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BsnlcB  are  also  subject  to  s  number  of  specific  provi- 
sions aimed  at  ensuring  sound  banking  practices.  For 
example,  member  banks  of  the  Federal  Reserve  System 
may  not  pay  interest  on  demand  deposits,  12  U.  S.  C. 
I  371a,  may  not  invest  in  common  stocks  or  hold  for  their 
own  account  investment  securities  of  any  one  obligor  in 
excess  of  10%  of  the  bank's  unimpaired  capital  and  sur- 
plus, see  12  U.  S.  C.  §§  24  SevenUi,  335,  and  may  not  pay 
interest  on  time  or  savings  deposits  above  the  rate  fixed 
by  the  FRB,  12  U.  S.  C.  §  371b.  The  payment  of  interest 
on  deposits  by  nonraembo'  insured  banks  is  also  federally 
regulated.  12  U.  S.  C.  (1963  ed.,  Supp.  IV)  §  1828  (g) ; 
12  CFR,  1962  Supp.,  §  329.  In  the  case  of  national  banks, 
t^e  10%  limit  on  the  obligations  of  a  single  obligor  in- 
cludes loans  as  well  as  investment  securities.  See  12 
U.  S.  C.  §  84.  Pennsylvania  imposes  the  same  limita- 
tion upon  banks  chartered  under  its  laws,  such  as  Girard. 
Pa.  Stat.  Ann.  (1961  Supp.),  Tit.  7,  §819-1006. 

But  periiaps  the  most  effective  weapon  of  federal  regu- 
lation of  banking  is  the  broad  visitatorial  power  of  federal 
bank  examiners.  Whenever  the  agencies  deem  it  neces- 
sary, they  may  order  "a  thorough  examination  of  all  the 
affairs  of  the  bank,"  whether  it  be  a  member  of  the  FRS 
or  a  nonmember  insured  bank.  12  U.  S.  C.  §§  325,  481, 
483,  1820(b);  12  CFR  §4-2.  Such  examinations  are 
frequent  and  intensive.  In  addition,  the  banks  are  re- 
quired to  furnish  detailed  periodic  reports  of  their  opera- 
tions to  the  supervisory  agencies.  12  U.  S.  C.  §§  161, 324, 
1820  (e).  Id  this  way  the  agencies  maintain  virtually  a 
day-to-day  surveillance  of  the  American  banking  system. 
And  should  they  discover  unsound  banking  practices, 
they  are  equipped  with  a  formidable  array  of  sanctions. 
If  in  the  judgment  of  the  FRB  a  member  bank  is  making 
"undue  use  of  bank  credit,"  the  Board  may  suspend  the 
bank  from  the  use  of  the  credit  facilities  of  the  FRS.  12 
U.  S.  C.  1 301.    The  FDIC  has  an  even  more  formidable 
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power.  If  it  finds  "unsafe  ot  unsound  practices"  in  the 
conduct  of  the  busineas  of  any  insured  banJc,  it  may  tci^ 
minate  the  bank's  insured  status.  12  U.  S.  C.  fi  1818  (a). 
Such  involuntary  termination  severs  the  bank's  mem- 
bership in  the  FEtS,  if  it  is  a  state  bank,  and  throws  it 
into  receivership  if  it  is  a  national  bank.  12  U.  S.  C. 
§  1818  (b).  Lesser,  but  nevertheless  drastic,  sanctions 
include  publication  of  the  results  of  bank  examinations. 
12  U.  S.  C.  §1 481, 1828  (f).  As  a  result  of  the  existence 
of  Uiis  panoply  of  sanctions,  reconunendations  by  the 
agencies  concerning  banking  practices  tend  to  be  followed 
by  bankers  without  the  necessity  of  formal  compliance 
proceedings.  1  Davis,  Administrative  Law  (1858),  8  4.04. 
Federal  supervision  of  banking  has  been  called  "[p]rob- 
ably  the  outstanding  example  in  the  federal  government 
of  regulation  of  an  entire  industry  through  methods  of 
supervision  ....  The  system  may  be  one  of  the  most 
successful  [systems  of  economic  regulation],  if  not  the 
most  successful"  Id.,  S  4.04,  at  247.  To  the  efficacy  of 
this  system  we  may  owe,  in  part,  the  virtual  disappearance 
of  bank  failures  from  the  American  economic  scene.* 

B.  The  Propoaed  Merger  of  PNB  and  Qirard. 
The  Philadelphia  National  Bank  and  Girard  Triist  Cora 
Exchange  Bank  are,  respectively,  the  second  and  third 
largest  of  the  42  commercial  banks  with  head  offioas  in 
the  Philadelphia  metropolitan  area,  which  consists  of  the 
City  of  I%iladelphia  and  its  three  contiguous  counties  in 
Pennsylvania.    The  home  county  of  both  banks  is  the 


*  In  1957,  for  example,  there  were  three  bonk  nupennoDi  in  tlie 
entire  country  by  rearan  of  financial  difllculties.  In  IMO,  two,  and  in 
1081,  nine.  Of  these  nine,  four  involved  ttate  banks  «^di  were 
ndther  members  of  the  FBS  nor  insured  by  the  FDIC.  10A1  Annual 
Report  of  the  Comptroller  of  the  Currency  286.  In  a  tyjdeal  year  in 
the  1930*1,  roughly  600  banks  foiled  tbnnigbout  the  country,  about  100 
of  them  national  banks.  See  S.  Hep,  No.  196,  Rflfulation  of  Bank 
Mergen,  86th  Cong.,  lat  Sen.  17-18. 
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city  itself;  Pennsylvania  law,  however,  permits  branching 
into  Uie  counties  eont^ous  to  the  home  county,  Pa. 
Stat.  Ann.  (1961  Supp.),  Tit.  7,  S  819-204.1,  and  both 
banks  have  offices  throu^out  the  four-county  area. 
PNB,  a  national  bank,  has  assets  of  over  91,000,000,000, 
making  it  (as  of  1959)  the  twenty-first  largest  bank  in  the 
Nation.  Girard,  a  state  bank,  is  a  member  of  the  FRS 
and  is  insured  by  the  FDIC;  it  has  assets  of  about 
$750,000,000.  Were  the  proposed  merger  to  be  consum- 
mated,  the  resulting  bank  would  be  the  largest  in  the  four- 
county  area,  with  (approximately)  36%  of  the  area  banks' 
total  assets,  36%  of  deposits,  and  34%  of  net  loans.  It 
and  the  second  largest  (First  Pennsylvania  Bank  and 
Trust  Company,  now  the  largest)  would  have  between 
them  59%  of  the  total  assets,  58%  of  deposits,  and  58% 
of  the  net  loans,  while  after  the  merger  the  four  largest 
banks  in  tiie  area  would  have  78%  of  total  assets,  77%  of 
deposits,  and  78%  of  net  loans. 

The  present  size  of  both  PNB  and  Girard  is  in  part  the 
result  of  mergers.  Indeed,  the  trend  toward  concentra- 
tion is  noticeable  in  the  Philadelphia  area  generally,  in 
which  the  number  of  commercial  banks  has  declined  from 
108  in  1947  to  the  present  42.  Since  1950,  PNB  has  ac- 
quired nine  formerly  independent  banks  and  Girard  six; 
and  these  acquisitions  have  accounted  for  59%  and  85% 
of  the  respective  banks'  asset  growth  during  the  period, 
63%  and  91%  of  their  deposit  growth,  and  12%  and  37% 
of  their  loan  growth.  During  this  period,  the  seven 
largest  banks  in  the  area  increased  their  combined  share 
of  the  area's  total  commercial  bank  resources  from  about 
61%  to  about  90%. 

In  November  1960  the  boards  of  directors  of  the  two 
banks  approved  a  proposed  agreement  for  their  consoli- 
dation under  the  PNB  charter.  By  the  terms  of  the 
agreement,  PNB's  stockholders  were  to  retain  their  share 
oniificates,  which  would  be  deemed  to  represent  an  equal 
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number  of  shares  in  the  consolidated  bank,  while  Girard's 
stockholders  would  surrender  their  shares  in -exchange  ftx 
shares  in  the  consolidated  bank,  receiving  1.2875  such 
shares  for  each  Girard  share.  Such  a  consolidation  is 
authorized,  subject  to  the  approval  of  the  Comptroller  of 
the  Currency,  by  12  U.  S.  C.  (1963  ed.,  Supp.  IV)  §  215.' 
But  under  the  Bank  Merger  Act  of  1960, 12  U.  S.  C.  (1963 
ed.,  Supp.  IV)  §  1828  (c),  the  Comptroller  may  not  give 
his  approval  until  he  has  received  reports  from  the  other 
two  banking  agencies  and  the  Attorney  General  respect- 
ing the  probable  effects  of  the  proposed  transaction  on 
competition.*    All  three  refmrts  advised  that  the  pro- 


^  The  proposed  "merger"  of  appelleea  is  technically  a  consolidation, 
since  the  resulting  bank  will  be  a  different  entity  from  either  of  the 
constituent  banks,  whereas  if  the  transaction  were  a  merger,  Girard 
would  disappear  into  PNB  and  PNB  would  survive.  However,  the 
proposed  traoBBction  resembles  a  merger  veo'  closely,  in  that  PNB's 
shareholders  are  not  to  surrender  their  present  share  certificates  and 
the  resulting  bank  is  to  operate  under  PNB's  charter.  In  any  event, 
the  statute  treats  mergers  and  consolidstions  essentially  alike,  com- 
pare 12  U.  8.  C.  (1963  ed..  Supp.  IV)  §  215  with  §  215a,  and  it  is  not 
suggested  that  the  legal  question  of  the  instant  case  would  be  affected 
by  whether  the  transaction  is  technically  a  merger  or  a  consolidation. 
Therefore,  throughout  this  opinion  we  use  the  term  "merger." 

'Section  1828(c)  provides  in  pertinent  part: 
"No  insured  [by  FDIC]  bank  shall  merge  or  consolidate  with 
any  other  insured  bank  or,  either  directly  or  indirectly,  acquire  the 
assets  of,  or  assume  liability  to  pay  any  deposits  made  in,  any  other 
insured  bank  without  the  prior  written  consent  (i)  of  the  Comptroller 
of  the  Currency  if  the  acquiring,  assuming,  or  resulting  bank  is  to 
be  a  national  bank  or  a  District  [of  Columbia]  bank,  or  (ii)  of  the 
Board  of  Governors  of  the  Federal  Reserve  System  if  the  acquiring, 
assuming,  or  resulting  bank  is  to  be  a  Slate  member  bank  (except 
a  District  bank),  or  (iii)  of  the  [Federal  Deposit  Insurance]  Cor- 
poration if  the  acquiring,  assuming,  or  resulting  bank  is  to  be  a  non- 
member  insured  bank  (except  a  District  bank).  ...  In  granting 
or  withholding  consent  under  this  subsection,  the  Comptroller,  the 
Board,  or  the  Corporation,  as  the  case  may  be,  shall  consider 
the  financial  histor>'  and  condition  of  each  of  the  banks  in%'olved,  the 
adequacy  of  its  capital  structure,  its  future  earnings  prospects,  the 
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posed  merger  would  have  substantial  anticompetitive 
ciffecte  in  the  Philadelphia  metropolitan  area.  However, 
on  February  24,  1961,  the  Comptroller  approved  the 
mei^er.  No  opinion  was  rendered  at  that  time.  But  as 
required  by  §  1828  (c),  the  Comptroller  explained  the 
basis  for  his  decision  to  approve  the  merger  in  a  state- 
ment to  be  included  in  his  annual  report  to  Congress.  As 
to  effect  upon  competition,  he  reasoned  that "  [s]  ince  there 
will  remain  an  adequate  number  of  alternative  sources  of 
banking  service  in  Philadelphia,  and  in  view  of  the  bene- 
ficial effects  of  this  consolidation  upon  international  and 
national  competition  it  was  concluded  that  the  over-all 
effect  upon  competition  would  not  be  unfavorable."  He 
also  stated  that  the  consolidated  bank  "would  be  far  better 
able  to  serve  the  convenience  and  needs  of  its  community 
by  being  of  material  assistance  to  its  city  and  state  in  their 
efforts  to  attract  new  industry  and  to  retain  existing  in- 
dustry."   The  day  after  the  Comptroller  approved  the 


general  character  of  its  management,  the  convenience  and  needs  of 
the  community  to  be  served,  and  whether  or  not  its  corporate  powers 
are  consistent  with  the  purposes  of  this  chapter.  In  the  case  of  a 
merger,  consolidation,  acquisition  of  assets,  or  assumption  of  liabil- 
ities, the  appropriate  agency  shall  also  take  into  consideration  the 
effect  of  the  transaction  on  competition  (including  any  tendency 
toward  monopoly),  and  shall  not  approve  the  transaction  unless, 
after  considering  all  of  such  factors,  it  finds  the  transaction  to  be  in 
the  public  interest.  In  the  interests  of  uniform  standards,  before 
acting  on  a  merger,  consolidation,  acquisition  of  assets,  or  assump- 
tion of  liabilities  under  this  subsection,  the  agency  (unless  it  finds 
that  it  must  act  immediately  in  order  to  prevent  the  probable  failure 
of  one  of  the  banks  involved)  shall  request  a  report  on  the  competi- 
tive factors  involved  from  the  Attorney  General  snd  the  other  two 
banking  agencies  referred  to  in  this  subsection  ....  The  Comp- 
troller, the  Board,  and  the  Corporation  shall  each  include  in  its  annual 
report  to  the  Congress  a  description  of  each  merger,  consolidation, 
acquisition  of  assets,  or  assumption  of  liabilities  approved  by  it  dur- 
ing the  period  covered  by  the  report,  along  with  the  following  infor- 
mation: ...  a  statement  by  the  Comptroller,  the  Board,  or  the 
Corporation,  aa  the  case  may  be,  of  the  basis  for  its  approval." 
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niei^r,  the  United  States  commenced  the  present  action. 
No  steps  have  been  taken  to  consummate  the  mer^gw 
pending  tiie  outcome  of  this  litigation. 

C.  The  Trial  and  the  Digtriet  Court'a  Dedgion. 

The  Government's  case  in  the  District  Court  relied 

chiefly  on  statistical  evidence  bearing  upon  market  stnio- 
ture  and  on  testimony  by  economists  and  bankers  to  the 
effect  that,  notwithstanding  the  intensive  governmental 
regulation  of  banking,  there  was  a  substantial  area  for  the 
free  play  of  competitive  forces;  that  concentration  of 
commercial  banking,  which  the  proposed  merger  would 
increase,  was  inimical  to  that  free  play;  that  the  principal 
anticompetitive  effect  of  the  mei^r  would  be  felt  in  the 
area  in  which  the  banks  had  their  offices,  thus  making  the 
four-county  metropolitan  area  the  relevwit  ge<^raphicsl 
market;  and  that  commercial  banking  was  the  relevant 
product  market.  The  defendants,  in  addition  to  offering 
contrary  evidence  on  these  points,  attempted  to  show 
business  justifications  for  the  mei^r.  They  conceded 
that  both  banks  were  economically  strong  and  had  sound 
management,  but  offered  the  testimony  of  bankers  to 
show  that  the  resulting  bank,  with  its  greater  prestige 
and  increased  lending  limit,*  would  be  better  able  to  com- 
pete with  large  out-of-state  (particularly  New  York) 
banks,  would  attract  new  business  to  Philadelphia,  and 
in  general  would  promote  the  economic  development  of 
the  metropolitan  area.'° 


•  See  12  U.  S.  C.  S  84,  p.  7,  tupra.  The  resulting  bank  would 
have  a  lendii«  Umit  of  tl5,000,000,  of  which  11,000,000  would  not 
be  attributable  to  the  merger  but  to  unrelated  accounting  factors. 

■"  There  was  evidence  that  Philadelphia,  although  it  ranks  fourth 
or  fifth  among  the  Nation's  urban  areas  in  terms  of  general  com- 
mercial activity,  ranks  only  ninth  in  terms  of  the  siie  of  its  laigeet 
bank,  and  that  some  large  business  firms  which  have  their  bead 
offices  in  Philadelphia  must  seek  elsewhere  to  satisfy  their  bankinf 
needs  because  of  the  inadequate  lending  limits  of  Philadelphia'a 


,y  Google 


UDOnt  THE  BANK  MERGER  ACT  OF   19ftO  367 

Upon  this  record,  Hhe  District  Court  held  that:  (1)  the 
passage  of  the  Bank  Merger  Act  of  1960  did  not  repeal 
by  implication  the  antitrust  laws  insofar  as  they  may 
apply  to  bank  mergers;  (2)  §  7  of  the  Clayton  Act  is 
inapplicable  to  buik  mergers  because  banks  are  not  cor- 
porations "subject  to  the  jurisdiction  of  the  Federal  Trade 
CcamniBBion";butasBumingthat8  7  is  applicable:  (3)  the 
four-county  Philadelphia  metropolitan  area  is  not  the 
relevant  geographical  market  because  PNB  and  Girard 
actively  compete  with  other  banks  for  bank  business 
throughout  the  greater  part  of  the  northeastern  United 
States;  but  even  assuming  that  §  7  is  applicable  and  that 
the  four-county  area  is  the  relevant  market:  (4)  there 
is  no  reasonable  prt^ability  that  competition  among  com- 
mercial banks  in  the  area  will  be  substantially  lessened 
as  the  result  of  the  merger;  (5)  since  the  merger  does  not 
violate  §  7  of  the  Clayton  Act,  a  fortiori  it  does  not 
violate  S  1  of  the  Sherman  Act;  (6)  the  merger  will  bene- 
fit the  Philadeli^ia  metropolitan  area  economically.  The 
District  Court  also  ruled  that  for  the  purposes  of  §  7, 
commercial  banking  is  a  line  of  commerce;  the  appellees 
do  not  contest  this  ruling. 

II.  The  AppLiCABiLmr  of  Section  7  of  the  Clatton 
Act  to  Bank  Mergers. 

A.  The  Oriffinal  Section  and  the  1950  Amendment. 

By  ibi  terms,  the  present  §  7  reaches  acquisitions  of  cor- 
porate stock  or  share  capital  by  any  corporation  engaged 

banks;  Flnt  Fenn^lvanu  and  PNB,  currently  the  two  largest  banks 
in  Philadelphia,  each  have  a  lending  limit  of  S8,000,000.    Girard's  is 

^ipdleeB  offered  testimony  that  the  merger  would  enable  certain 
economiM  of  scale,  specifically,  that  it  would  enable  the  formation  of 
a  more  elaborate  foreign  department  than  either  bank  is  presently 
able  to  maintain.  But  this  attempted  justification,  which  was  not 
mentioned  by  the  District  Court  in  its  opinion  and  has  not  been 
devekqwd  with  any  fuUneas  before  this  Court,  we  consider  abandoned. 
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in  commerce,  but  it  reaches  acquisitions  of  corporate 
assets  only  by  corporations  "subject  to  the  jurisdiction  of 
the  Federal  Trade  Commission."  The  FTC,  under  §  5 
of  the  Federal  Trade  Commission  Act,  has  no  jurisdiction 
over  banks.  15  U.  S.  0.  §  45  (a)(6)."  Therefore,  if  the 
proposed  merger  be  deemed  an  assets  acquisition,  it  is  not 
within  §  7."  Appellant  argues  vigorously  that  a  merger  is 
crucially  different  from  a  pure  assets  acquisition,"  and 


*■  We  reject  the  argument  that  §  II  of  the  Clayton  Act,  as  amended, 
15  U.  8.  C.  §  21,  confera  jurisdiction  over  banks  upon  the  FTC.  That 
section  provides  in  pertinent  part:  "Authority  to  enforce  compliance 
with  sections  13,  14,  18,  and  19  of  this  title  [S§  2,  3,  7,  and  8  of  the 
Clayton  Act,  as  amended]  by  the  persons  respectively  subject  thereto 
is  vested  ...  in  the  Federal  Beserve  Board  where  apphcaUe  to 
banks,  banking  associations,  and  trust  companies;  and  in  the  Federal 
Trade  Commisnon  where  applicable  to  all  other  character  of  com- 
merce .  .  .  ."  The  argument  is  that  since  the  FRB  has  no  authority 
to  enforce  the  Clayton  Act  against  bank  mergers,  see  note  22,  infra, 
bank  mergers  must  fall  into  the  residual  category  of  "all  other  char- 
acter of  commerce"  and  so  be  subject  to  the  FTC.  However,  there 
is  no  intimation  in  the  legislative  history  to  the  1950  amendment  to 
S§  7  and  11  that  the  FTC's  traditional  lack  of  jurisdiction  over  banks 
was  to  be  disturbed.  Moreover,  it  is  clear  from  the  language  of  §  11 
that  "banks,  banking  associations,  and  trust  companieB"  are  meant  to 
cranprise  a  distinct  "character  of  conunerce,"  and  so  cannot  be  part  of 
the  "other  character  of  commerce"  reserved  to  the  FTC. 

The  exclusion  of  banks  from  the  FTC's  jurisdiction  appears  to  have 
been  motivated  by  the  fact  that  banks  were  already  subject  to  exten- 
nve  federal  administrative  controls.  See  T.  C.  Hunt  A  Son  v. 
Federal  Tmde  Comm'n,  268  F.  874,  877  (D.  C.  E.  D.  Va.  1920). 

"  No  argument  is  made  in  this  case  that  banking  is  not  conunerce, 
and  therefore  that  §7  is  inapplicable;  plainlj-,  such  an  argument 
would  have  no  merit.  See  Tranaamerica  Corp.  v.  Board  of  Govt,  of 
Fed.  Ret.  Syt..  206  F.  2d  103,  166  (C.  A.  3d  Cir.  1953);  cf.  United 
States  V.  South-Eaitem  Underwritert  Assn..  322  U.  S.  533. 

'■"A  me ^r necessarily  involves  the  complete  disappearance  of 
one  of  the  merging  coiporations,  A  sale  of  assets,  on  the  other  hand, 
may  involve  no  more  than  a  substitution  of  cash  for  some  part  of  the 
selling  MMnpany's  properties,  with  no  change  in  corporate  struc- 
ture and  no  change  in  stocUudder  interests.    Shareholders  of  merging 
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apF>ellees  argue  with  equal  vigor  that  it  is  crucially  differ- 
ent from  a  pure  stock  acquisition."  Both  positions,  we 
think,  have  merit;  a  merger  fits  neither  category  neatly. 
Since  the  literal  terms  of  §  7  thus  do  tiot  dispose  of  our 
question,  we  must  determine  whether  a  congressional  de- 
sign to  embrace  bank  mergers  is  revealed  in  the  history  of 
the  statute.  The  question  appears  to  be  one  of  first  im- 
presslon;  we  have  been  directed  to  no  previous  case  in 
which  a  merger  or  consolidation  was  challenged  under  §  7 
of  the  Clayton  Act,  as  amended,  where  the  acquiring  cor- 
poration was  not  subject  to  the  FTC's  jurisdiction. 

When  it  was  first  enacted  in  1914,  §  7  referred  only  to 
corporate  acquisitions  of  stock  and  share  capital ;  it  was 
silent  as  to  assets  acquisitions  and  as  to  mergers  and  con- 


corporationa  surrender  their  interestB  in  thoee  corporations  in  ex- 
change for  their  very  different  rights  in  the  resulting  corporation.  In 
an  asset  acquisition,  however,  the  shareholders  of  the  selling  corpo- 
ration obtain  no  interest  in  the  purchasing  corporation  and  retain  no 
interest  in  the  assets  transferred.  In  a  merger,  unlike  an  asset 
acquisition,  the  resulting  firm  automatically  acquires  all  the  rights, 
povers,  franchises,  babilitles,  and  fiduciary  rights  and  obligations  of 
the  merging  firms.  In  a  merger,  but  not  in  an  asset  acquisition,  there 
is  the  likelihood  of  a  continuity  of  management  and  other  personnel. 
Finally,  a  merger,  like  a  stock  acquisition,  necessarily  involves  the 
acquisition  by  one  corporation  of  an  immediate  voice  in  the  man- 
agement of  the  businees  of  another  corporation ;  no  voice  in  the  deci- 
sions of  another  corporation  is  acquired  by  purchase  of  some  pnrt 
of  its  assets."    Brief  for  the  United  States,  75-76. 

'*  "[A]  merger  such  as  appellees'  may  be  effected  upon  the  affirma- 
tive vote  of  the  holders  of  only  two-thirds  of  the  outstanding  stock  of 
each  bank  .  .  .  but  if  PNB  were  acquiring  all  of  the  Girard  stock 
each  Girard  shareholder  could  decide  for  himself  whether  to  transfer 
his  shares.  A  merger  requires  public  notice  whereas  stock  can  be 
acquired  privately.  A  shareholder  dissenting  from  a  merger  has  the 
right  to  receive  the  appraised  value  of  his  shares  .  .  .  whereas  no 
shareholder  has  a  comparable  right  in  an  acquisition  of  stock.  Fur- 
thermore the  corporate  existence  of  a  merged  company  is  terminated 
by  a  merger,  but  remains  unaffected  by  an  acquintion  of  stock." 
Brief  for  Appellees,  30-31. 
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solidations.  Act  of  October  15, 1914,  o.  323,  8  7, 38  SUt. 
731-732,  note  18,  infra.  It  is  true  that  the  omisBion  nifty 
not  have  been  an  oversight.  Congress'  principal  concern 
was  with  the  activities  of  holding  companies,  and  specifi- 
cally with  the  practice  whereby  corporations  secretly 
acquired  control  of  their  competitors  by  purchasing  the 
stock  of  those  companies.  Although  assets  acquisitions 
and  mergers  were  known  forms  of  corporate  amalgama- 
tion at  the  time,  their  no  less  dangerously  anticompetitive 
effects  may  not  have  been  fully  apparent  to  the  Congress." 
Still,  the  statutory  language,  read  in  the  light  of  the  over- 
riding congressional  purpose  to  control  cwporate  concen- 
trations tending  to  monopoly,  lent  itself  to  a  construction 
whereby  §  7  would  have  reached  at  least  mergers  and  con- 
solidations. It  would  hardly  have  done  violence  to  the 
language  so  to  have  interpreted  the  vague  term  "share 
capital,"  see  30  Geo.  Wash.  L.  Rev.  1024,  1027-1028 
(1962),  or  to  have  adopted  the  view  that:  "where  the 
assets  are  exchanged  for  the  stock  of  the  purchasing  com- 
pany, assuming  that  the  two  companies  were  previously  in 
competition,  it  is  apparent  that  the  seller  has  acquired 
stock  in  a  competing  company  .  .  .  [and]  therefore,  that 
in  effecting  the  merger  section  7  was  violated  and  hence 
the  distribution  of  the  stock  received  by  the  selling  com- 
pany to  its  shareholders  and  its  subsequent  dissolution  are 
no  bar  to  proceedings  by  the  government  to  set  aside  the 
purchase."  Handler,  Industrial  Mergers  and  the  Anti- 
Trust  Uws,  32  Col.  L.  Rev.  179,  266  (1932)." 

But  the  courts  found  mergers  to  be  beyond  the  readi 
of  S  7,  even  when  the  merger  technique  had  supplanted 


I'llM  Itfiilttive  biatory  of  the  1914  Act  ia  reviewed  in  Brown 
Shoe  Co.  V.  United  State*,  870  U.  8.  294,  313-S14,  and  notea  33^. 

"  Id  the  oaae  of  an  acquiaition  like  the  inaUnt  one,  in  vhieh  tluni 
in  the  acquired  corporation  are  to  be  exchanged  for  aharea  is  the 
resulting  corporation,  a  fortiori  we  discern  no  difficulty  in  eoa- 
ceptualiiing  the  transaction  as  a  "stock  acquiaition."  Compare  note 
13,  nipra. 
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Stock  acquisitions  as  the  prevalent  mode  of  corporate 
ama^ianiation.  United  States  v.  Celanese  Corp.  of  Amer- 
ica, 91  F.  Supp.  14  (D.  C.  S.  D.  N.  Y.  1950);  see 
Thatcher  Mfg.  Co.  v.  Federal  Trade  Comm'n  and  Swift  & 
Co.  V.  Federal  Trade  Comm'n,  decided  together  with  Fed- 
eral Trade  Comm'n  v.  Western  Meat  Co.,  272  U.  S.  554; 
Arrow-Hart  &  Hegeman  Elec.  Co.  v.  Federal  Trade 
Comm'n,  291  U.  S.  587."    As  a  result,  §  7  became  largely 

''Statements  to  the  same  effect  may  be  found  in,  t.  g.,  Brown 
Shoe  Co.,  mpra,  at  3ia-3U,  316;  Uruted  State*  v.  E.  J.  du  Pont  de 
Nemoun  <(  Co.,  353  U.  S.  586, 592;  United  States  v.  Columbia  Steel 
Co.,  334  U.  8.  495,  507,  n.  7;  United  Statet  v.  Columbia  Picture* 
Corp.,  189  F.  Supp.  153,  182  (D.  C.  S.  D.  N.  Y.  1960).  See  also 
33  Op.  Atty.  Gen.  225,  241  (1922);  Hemacki,  Mergerism  and  Sec- 
tion 7  of  the  Clayton  Act,  20  Geo.  Wash.  L.  Rev.  659,  676-677 
(1952);  Wemple  and  Cutler,  The  Federal  Bank  Merger  Law  and 
the  Antitrust  Laws,  16  Bus.  Law.  994,  999-1000  (1961) ;  Note,  Sec- 
ti(Hi  7  of  the  Clayton  Act:  A  Legislative  History,  52  Col.  L.  Rev.  766, 
708-769  (1952). 

Actually,  the  holdings 'in  the  three  case*  that  reached  this  Court, 
Thatcher,  Swift,  and  Arrow-Hart,  were  quite  narrow.  See  generallj' 
Note,  26  Col.  L.  Rev.  594-596  (1926).  They  were  based  not  on  a 
lack  of  substantive  power  under  §  7,  but  on  the  enforcement  section, 
g  11,  which  limited  the  FTC's  remedial  powers  to  "an  order  requiring 
such  person  to  cease  and  desist  from  such  violations  [of  §§  2,  3,  7,  and 
8  of  the  Clayton  Act],  and  divest  itself  of  the  stock  held  or  rid  itself  of 
the  directors  chosen  contrarj'  to  the  provisions  of  sections  seven  and 
eight  of  this  Act."  38  Stat.  735.  Faced  with  Congress'  evident  re- 
fusal to  confer  upon  the  FTC  the  ordinary  powers  of  a  court  of 
equity,  this  Court  held  that  unless  the  assets  were  acquired  after 
the  FTC's  order  of  stock  divestiture  had  been  isssued  (which  was 
the  ease  in  Federal  Trade  Comm'n  v.  Western  Meat  Co.,  supra,  where 
the  Commission  was  sustained),  the  Commission  could  not  order  a 
divestiture  of  assets.  Compare  Board  of  Govt,  oj  the  Fed.  Ret.  Syt. 
V.  Transamerica  Corp.,  184  F.  2d  311  (C.  A.  9lh  Cir.  1950),  with 
Federal  Trade  Comm'n  v.  International  Paper  Co.,  241  F.  2d  372 
(C.  A.  2d  Cir.  1956).  Since  under  this  Court's  decisions  the  FTC  was 
powerless  even  where  the  transfer  of  assets  was  an  evasive  maneuver 
aimed  at  defeating  the  FTC's  remedial  jurisdiction  over  stock  acquisi- 
tions  violative  of  §  7,  o  fortiori  the  Conmiission  was  powerless  against 
the  typical  merger.    See  Arrow-Hart  A  Hegeman  Elee.  Co.  v.  Fed- 
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a  dead  letter.  Comment,  68  Yale  L.  J.  1627,  1629-1630 
(1959);  see  Federal  Trade  Commission,  The  Mei^er 
Movement:  A  Summary  Report  (1948),  1,  3-6;  Hender- 
son, The  Federal  Trade  Commission  (1924),  40.  Mean- 
while, this  Court's  decision  in  United  States  v.  Columbia 
Steel  Co.,  334  U.  S.  495,  stirred  concern  whether  the  Sher- 
man Act  alone  was  a  check  against  corporate  acquisitions. 
Note,  52  Col.  t.  Rev.  766,  768  (1952). 

It  was  against  this  background  that  Congress  in  1950 
amended  §  7  to  include  an  assets-acquisition  provision. 
Act  of  December  29, 1950,  c.  1184,  64  Stat.  1125-1126, 15 
U.  S.  C.  §  18."  The  legislative  history  is  silent  on  the  spe- 


end  Trade  Comm'n,  mpra,  at  S95,  598-599.  As  psrt  of  the  1950 
amendments  to  the  Clayton  Act,  §  11  was  amended  to  read  "an  order 
requiring  such  person  to  .  .  .  di^'est  itself  of  the  stock,  or  other  share 
rapital,  or  assets,  held  .  .  .  ."  15U.  S.  C.  §21.  Whether  as  an  orig- 
inal matter  Thatcher,  Swift  and  Arrow-Hart  were  correctly  decided 
ie  no  longer  an  open  question,  since  they  were  the  explicit  premise  of 
the  1950  amendment  to  5  7.  See  State  Bd.  of  Int.  v.  Todd  Shipj/ard> 
Corp..  370  U.  8.  451,  458,  p.  27,  infra. 

The  question  of  the  FTC's  remedial  powers  under  g  11  of  the  Clay- 
Ion  Act  is  to  be  distinguished  from  that  of  its  remedial  powers  imder 
§5  of  the  Federal  Trade  Commisaion  Act,  15  U.  S.  C,  § 45  (b).  In 
Fedend  Trade  Comm'n  v.  Eastman  Kodak  Co.,  274  U.  S.  619,  the 
Court,  relying  on  Thatcher  and  Swift,  held  that  the  Commission  had 
no  pover  to  order  divestiture  in  S  5  proceedings.  But  cf.  GilbertvUU 
Trvcking  Co.  v.  United  SUOes,  371  U.  S.  115. 129-131 ;  Pan  American 
World  Airways  v.  VniUd  States,  371  U.  8.  296,  312,  and  n.  17. 

'*See  note  1,  supra,  for  text  of  .amended  §7.  The  original  §7 
read  in  pertinent  part:' "no  corporation  ei^aged  in  commerce  shall 
acquire,  directly  or  indirectly,  the  whole  or  any  part  of  the  stock  or 
other  share  capital  of  another  corporation  engaged  also  in  commerce, 
where  the  effect  of  such  acquisition  may  be  to  substantially  lessen 
competition  between  the  corporation  whose  stock  is  so  acquired  and 
the  corporation  making  the  acquisition,  or  to  restrain  such  commerce 
in  any  section  or  community,  or  tend  to  create  a  monopoly  of  any 
line  of  commerce." 

The  passage  of  the  1950  amendment  follo«'ed  many  years  of  un- 
successful attempts  to  enact  legislation  plugging  the  assets-acquisition 
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cifie  questions  why  the  amendment  made  no  explicit  refer- 
ence to  mergers,  why  assets  acquisitions  by  corporations 
not  subject  to  FTC  jurisdiction  were  not  included,  and 
what  these  omissions  signify.  Nevertheless,  the  basic  con- 
gressional design  clearly  emerges  and  from  that  design  the 
answers  to  these  questions  may  be  inferred.  Congress 
primarily  sought  to  bring  mei^rs  within  §  7  and  thereby 
close  what  it  regarded  as  a  loophole  in  the  section."  But, 
in  addition,  it  sought  to  reach  transactions  such  as  that 
involved  in  Columbia  Steel,  which  was  a  simple  purchase 
of  assets  and  not  a  merger."   In  other  words  Congress  con- 

loopbole.  See  Note,  52  Col.  L.  Rev.  766-767,  notes  3  and  4  (1952). 
To  be  sure,  the  1950  amendment  was  intended  not  only  to  enlarge 
the  number  of  transactions  covered  by  §  7  but  also  to  change  the  test 
of  illegality.  The  legislative  history  pertinent  to  the  latter  point 
is  reviewed  in  Brown  Shoe  Co.,  tupra,  at  315-323,  and  is  not  directly 
relevant  to  the  present  discussion. 

"  "The  purpose  of  the  proposed  legislation  [the  1950  amendments 
to  §7]  is  to  prevent  corporations  from  acquiring  another  corpora- 
tion by  means  of  the  acquisition  of  its  assets,  whereunder  [«tc]  the 
present  law  it  is  prohibited  from  acquiring  the  stock  of  said  corpora- 
tion. Since  the  acquisition  of  stock  is  significant  chiefly  because  it  is 
likely  to  result  in  control  of  the  underlying  assets,  failure  to  prohibit 
direct  purchase  of  the  same  assets  has  been  inconsistent  and  paradoxi- 
cal as  to  tlie  over-all  effect  of  existing  law."  S.  Rep.  No.  1775,  81st 
Cong.,  2d  Sess.  2.  This  theme  pervaded  congressional  consideration 
of  the  proposed  amendments.  See,  e.  g.,  H.  R.  Rep.  No.  1191,  81st 
Cong.,  let  Sess.,  pa*mm;  Hearing  before  Subcommittee  No.  3  of  the 
House  Committee  on  the  Judiciary  on  Amending  Sections  7  and  1]  of 
the  Clayton  Act,  81st  Cong.,  1st  Sess.,  ser.  10,  pp.  11-13,  28-29,  39, 
117;  Hearings  before  a  Subcommittee  of  the  Senate  Committee  on  the 
Judici&ry  on  Corporate  Mergers  and  Acquisitions,  81st  Cong.,  1st  and 
2d  Sess.  4-5,  IS,  20,  62-63,  126-129,  139,  321;  95  Cong,  Rec.  11485 
(Congressman  Celler,  sponsor  of  the  bill  to  amend  §  7  in  the  House: 
"this  bill  seeks  to  plug  a  loophole  in  the  present  antitrust  laws.  .  .  . 
It  is  time  to  stop,  look,  and  listen  and  to  call  a  halt  to  the  merger 
movement  that  is  going  on  in  this  country"),  11493-11494,  11497, 
11502;  96  Cong.  Rec.  16433,  16443. 

'  "■  Columbia  Steel  involved  the  cash  purchase  by  United  States  Steel 
Corporation  of  the  physical  assets  of  Consolidated  Steel  Corpora- 
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templated  that  the  1950  amendment  would  give  §  7  a 
reach  which  would  bring  the  entire  range  of  corporate 
amalgamations,  from  pure  stock  acquisitions  to  pure 
assets  acquisitions,  within  the  scope  of  §  7.  Thus,  the 
stock-acquisition  and  assets-acquisition  provisions,  read 
together,  reach  mergers,  which  fit  neither  category  per- 
fectly but  lie  somewhere  between  the  two  ends  of  the 
spectrum.  See  pp.  14-15,  and  notes  13, 14,  supra.  So  con- 
strued, the  specific  exception  for  acquiring  corporations 
not  subject  to  the  FTC's  jurisdiction  excludes  from  the 
coverage  of  §  7  only  assets  acquisitions  by  such  corpora- 
tions when  not  accomplished  by  merger. 

This  construction  is  supported  by  a  number  of  specific 
considerations. 


tion;  there  was  no  exchange  of  Ebarea  and  no  alteration  of  Consoli- 
dated'e  corporate  identity.  See  Transcript  of  Record,  United  State* 
V.  Columbia  Steel  Co.,  334  U.  S.  495  (No.  461,  October  Term,  1947), 
pp.  453-475.  As  a  result  of  the  purchase,  in  its  horizontal  aspect,  U.  S. 
St«el  controlled  about  24%  of  the  structural  steel  fabricating  market 
in  an  11-state  western  area.  This  Court  held  that  the  acquirition 
could  not  be  reached  under  §  7  of  the  Clayton  Act,  see  334  U.  S.,  at  507, 
n.  7,  and  did  not  violate  the  Sherman  Act.  It  should  be  noted,  how- 
ever, that  the  Court  regarded  the  24^  market-share  f^re  proposed 
by  the  Government  as  a  "doubtful  assumption"  and  also  pointed  to 
"unusual  conditions"  tending  to  mitigate  the  anticompetitive  effect 
of  the  acquisition.  334  U.  S.,  at  529.  Columbia  Steel  was  repeatedly 
cited  by  Congressmen  considering  the  amendment  of  §  7  as  an  exam- 
ple of  what  they  conceived  to  be  the  inability  of  the  Sherman  Act, 
as  then  construed,  to  deal  with  the  problems  of  corporate  concentra- 
tion. See,  e.  g.,  H.  R.  Rep.  No.  1101, 81st  Cong.,  1st  Sess.  10-11,  and 
n.  16;  Hearing  before  Subcommittee  No.  3  of  the  House  Committee 
on  the  Judiciary  on  Amending  Sections  7  and  11  of  the  Clayton  Act, 
81st  Cong.,  1st  Sess.,  ser.  10,  pp.  28,  73;  Hearings  before  a  Subcom- 
mittee of  the  Senate  Committee  on  the  Judiciary  on  Corporate 
Mergers  and  Acquisitions,  81st  Cong.,  1st  and  2d  Sess.  24;  96  Cong. 
Rec.  16453  (Senator  Kefauver,  Senate  sponsor  of  the  bill  to  amend 
§7:  "the  Columbia  Steel  Co.  case  is  a  vivid  illustration  of  the  neces- 
sity for  the  proposed  amendment  of  the  Clayton  Act"),  16503;  and 
ef.  96  Cong.  Rec.  16498-16499. 
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First.  Any  other  construction  would  be  illogical  and 
disrespectful  of  the  plain  congressional  purpose  in  amend- 
ing §  7,  because  it  would  create  a  large  loophole  in  a 
statute  designed  to  close  a  loophole.  It  is  unquestioned 
that  the  stock-acquisition  provision  of  §  7  embraces  every 
corporation  engaged  in  commerce,  including  banks.  And 
it  is  plain  that  Congress,  in  amending  §  7,  considered  a 
distinction  for  antitrust  purposes  between  acquisition  of 
corporate  control  by  purchase  of  stock  and  acquisition  by 
merger  unsupportable  in  reason,  and  sought  to  overrule 
the  decisions  of  this  Court  which  had  recognized  such  a 
distinction."  If,  therefore,  mergers  in  industries  outside 
the  FTC's  jurisdiction  were  deemed  beyond  the  reach  of 
§  7,  the  result  would  be  precisely  that  difference  in  treat- 


*>See  Dote  19,  supra.  The  congressional  attitude  toward  this 
Court's  Thatcher,  Swilt,  and  Arrow-Hart  decisions  is  typified  in 
this  remark  of  Senator  O'Conor'e:  "The  Court,  in  effect,  said  that 
the  [Federal  Trade]  Commission  was  quite  free  to  use  the  power 
which  Congress  had  conferred  upon  it,  so  long  as  it  confined  the  use 
of  that  power  to  ordering  the  divestiture  of  pieces  of  paper  which 
happened  to  be  worthless."  96  Cong.  Rec.  16433.  Senator  O'Ma- 
honey  remarked,  for  example,  that  there  was  "no  doubt  of  the 
fundamental  fact  that  an  innocent  defect  in  the  drafting  of  section 
7  of  the  Clayton  Act  back  in  1914  had  resulted  in  creating  a  great 
opportunity  for  escape  by  flagrant  violators  of  the  law."  96  Cong. 
Rec.  16443.  After  sharply  criticizing  this  Court's  decisions,  the 
Senator  continued:  "I  take  it  the  record  is  perfectly  clear  that  what 
this  bill  purports  to  do  is  to  correct  an  omission  in  the  original 
Clayton  Act.  When  the  authors  of  the  Clayton  Act  and  the  Con- 
gress which  passed  it  enacted  the  bill  into  law  they  thought  they 
were  giving  the  Federal  Trade  Conunission  administrative  authority 
to  prevent  monopolistic  mergers  .  .  .  ."  Ibid.  So  also,  Senator 
Kefauver  observed:  "it  would  have  been  much  better  for  the  economy 
of  the  country  to  have  repealed  sections  7  and  11  of  the  Clayton 
Act  rather  than  let  this  wide^ipen  loophole  to  remain.  Most  of  the 
large  and  monopohstic  mergers  which  have  become  detrimental  to 
the  free-enterprise  system  of  our  Nation  have  occurred  by  way  of 
tttts  plain  evasion  of  the  intent  of  the  original  Clayton  Act."  96 
Cong.  Reo.  16451. 
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ment  which  Congress  rejected.  On  the  other  hand,  ex- 
cluding from  the  section  assets  acquisitions  not  by  merger 
in  those  industries  does  not  appear  to  create  a  lacuna  of 
practical  importance.** 


**  A  cash  purchase  of  aoother  bank's  assets  would  not  seem  to  be 
a  fully  efTective  method  of  corporate  acquisition.  In  other  industries, 
a  cash  purchase  of  plant,  inventory,  patents,  trade  secrets,  and  the 
like  will  often  directly  enhance  the  competitive  position  of  the  ac- 
quiring corporation,  as  in  Columbia  Steel  Co.  But  a  bank  desiring  to 
increase  its  share  of  banking  buuness  throi^b  corporate  acquidtion 
would  ordinarily  need  to  acquire  theother  bank's  depodts  and  capital, 
not  merely  its  assets.  For  more  deposits  mean  more  working  capital, 
nnd  additions  to  capital  and  surplus  increase  the  lending  limit.  A  cash 
purchase,  in  effect,  only  substitutes  cash  for  cash,  since  bank  assets 
consist  principally  of  cash  and  very  liquid  securities  and  loan  re- 
ceivables, and  adds  nothing  to  the  acquiring  bank's  capital  and  sur- 
plus or  to  its  working  capital.  True,  an  exchange  of  its  stock  for 
assets  would  achieve  the  acquiring  bank's  objectives.  We  are  clear, 
however,  that  in  light  of  Congress'  overriding  purpose,  in  amending 
§  7,  to  close  the  loophole  in  the  original  section,  if  such  an  exchange 
(or  other  clearly  evasive  transaction)  were  tantamount  in  its  effects 
to  a  merger,  the  exchange  would  not  be  an  "assets"  acquisition 
within  the  meaning  of  §7  but  would  be  treated  as  a  transaction 
subject  to  that  section. 

We  have  not  overiooked  the  fact  that  there  are  corporations  in 
other  industries  not  subject  to  the  FTC's  jurisdiction.  Chief  among 
these  are  air  carriers  subject  to  the  Civil  Aeronautics  Board  and  other 
carriers  subject  to  the  Interstate  Commerce  Commission.  Both 
agencies  have  been  given,  expressly,  broad  powers  to  exempt  meigers 
and  acquisitions  in  whatever  form  from  the  antitrust  laws.  See  49 
U.  S.  C.  5§1378,  1384;  49  U.  8,  C.  §§5  (11),  5  (13).  Therefore,  the 
exclusion  of  assets  acquisitions  in  such  industries  from '  §  7  would 
seem  to  have  little  significance. 

Section  11  of  the  Clayton  Act,  15  U.  S.  C.  §  21,  vest«  the  FRB  with 
authority  to  enforce  %  7  "where  applicable  to  banks."  This  provi- 
sion has  been  in  the  Act  since  it  was  first  passed  in  1914  and  was  not 
changed  when  g7  was  amended.  The  Bank  Merger  Act  of  1960, 
assigning  roles  in  merger  applications  to  the  FDTC  and  the  Comp- 
troller of  the  Currency  as  well  as  to  the  FRB,  plainly  supplanted,  we 
think,  whatever  authority  the  FRB  may  have  acquired  under  §  11, 
by  virtue  of  the  amendment  of  §7,  to  enforce  §7  against  bank 
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Second.  The  Congress  which  debated  the  bill  to  amend 
S  7  was  fully  aware  of  the  important  difTerences  between 
a  merger  and  a  pure  purchase  of  assets.  For  example, 
Senator  KUgore  remarked; 

"When  you  talk  about  mei^rs,  you  are  talking  about 

a  stock  transaction. 

".  .  .  [A]ctually  what  you  do  is  merge  the  stock- 
holdings of  both  corpwrations,  and  instead  of  that — 
I  am  thinking  in  practical  terms — you  mei^  the 
corporate  entities  of  the  two  corporations  and  you 
get  one  corporation  out  of  it,  and  you  issue  stock  in 
the  one  corporation  in  lieu  of  the  stock  in  the  other 
corporation,  whereupon  the  stock  of  the  corporation 
which  had  been  merged  Is  canceled  by  the  new  cor- 
poration, and  you  have  one  corporation  handling  the 
operation  of  two.  So  it  really  is  a  stock  transaction 
in  the  final  wind-up,  regardless  of  what  you  call  it. 
But  what  I  call  a  purchase  of  assets  is  where  you 
purchase  physical  assets,  things  upon  which  you 
could  lay  your  hand,  either  in  the  records  or  on  the 
ground  .  .  .  ."  Hearings  before  a  Subcommittee  of 
the  Senate  Committee  on  the  Judiciary  on  Corporate 


mergere.  Since  the  Bank  Merger  Act  applies  only  to  mergers,  con- 
solidations, acquisitions  of  assets,  and  assumptions  of  liabilities  but 
not  to  outright  stook  acquisitions,  the  PRB's  authority  under  §  11 
as  it  existed  before  the  1950  amendment  of  §7  remains  unaffected. 
See,  e.  g.,  Trantamerica  Corp.  v.  Board  oj  Govt,  of  Fed.  Res.  Sys.. 
206  F.  2d  163  (C.  A.  3d  Cir.  1953). 

Nothing  in  this  opinion,  of  course,  limits  the  power  of  the  FTC, 
under  §§7  and  11,  as  amended,  to  reach  any  transaction,  including 
mergers  and  consolidations,  in  the  broad  range  between  and  including 
pure  stock  and  pure  assets  acquisitions,  where  the  acquiring  corpora- 
tion is  subject  to  the  FTC's  jurisdiction,  see  15  U.  S.  C.  §  45  (6),  and 
to  order  divestiture  of  the  stock,  share  capital,  or  assets  acquired 
in  the  transaction,  see  15  U.  S.  C.  §  21. 
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Mergers  and  Acquisitions,  81st  Cong.,  1st  and  2d 
Sess.  176;  to  the  same  effect,  see,  e.  g.,  id.,  at  100, 
139,  320-325. 

Plainly,  acquisition  of  "assets"  as  used  in  amended  §  7 
was  not  meant  to  be  a  simple  equivalent  of  acquisition 
by  merger,  but  was  intended  rather  to  ensure  against  the 
blunting  of  the  antimerger  thrust  of  the  section  by  evasive 
transactions  such  as  had  rendered  the  original  section  in- 
effectual. Thus,  the  stock-acquisition  provision  of  §  7, 
though  reenacted  in  haec  verba  by  the  1950  amendment, 
must  be  deemed  expanded  in  its  new  context  to  include, 
at  the  very  least,  acquisitions  by  merger  or  consolidation, 
transactions  which  entail  a  transfer  of  stock  of  the  parties, 
while  the  assets-acquisition  provision  clearly  reaches  cor- 
porate acquisitions  involving  no  such  transfer.  And  see 
note  22,  supra.  This  seems  to  be  the  point  of  Congress- 
man Patman's  remark,  typical  of  many,  that:  "What  this 
bill  does  is  put  all  corporate  mergers  on  the  same  footing, 
whether  the  result  of  the  acquisitions  of  stock  or  the 
acquisition  of  physical  assets."  Hearings,  supra,  at  126. 
To  the  same  effect  is  the  House  Report  on  the  bill  to 
amend  §  7:  "The  bill  retains  language  of  the  present 
statute  which  is  broad  enough  to  prevent  evasion  of  the 
central  purpose.  It  covers  not  only  the  purchase  of  assets 
or  stock  but  also  any  other  method  of  acquisition  .... 
It  forbids  not  only  direct  acquisitions  but  also  indirect 
acquisitions  .  .  .  ."  H.  R.  Rep.  No.  1191,  Slst  Cong.,  1st 
Sess.  8-9. 

Third.  The  legislative  history  shows  that  the  objective 
of  including  the  phrase  "corjwration  subject  to  the  juris- 
diction of  the  Federal  Trade  Commission"  in  §  7  was  not 
to  limit  the  amalgamations  to  be  covered  by  the  amended 
statute  but  to  make  explicit  the  role  of  the  FTC  in  admin- 
istering the  section.  The  predominant  focus  of  the  hear- 
ings, debates,  and  committee  reports  was  upon  the  powers 
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of  the  FTC.  The  decisions  of  this  Court  which  had  un- 
covered the  loophole  in  the  original  S  7 — Thatcher,  Swift, 
and  Arrow-Hart — had  not  rested  directly  upon  the  sub- 
stantive coverage  of  §  7,  but  rather  upon  the  limited  scope 
of  the  FTCs  divestiture  powers  under  §  11.  See  note  17, 
tupra.  There  were  intimations  that  the  courts'  power  to 
enforce  S  7  mi^t  be  far  greater.  See  Thatcher  Mfg.  Co.  v. 
Federal  Trade  Comm'n,  supra,  at  561 ;  Sioift  &  Co.  v.  Fed- 
eral Trade  Comm'n,  supra,  at  563 ;  Federal  Trade  Comm'n 
V.  Eastman  Kodak  Co.,  274  U.  S.  619,  624;  Arrow-Hart  <ft 
Hegeman  Elec.  Co.  v.  Federal  Trade  Comm'n,  supra,  at 
598-599;  Irvine,  The  Uncertainties  of  Section  7  of  the 
Clayton  Act,  14  Cornell  L.  Q.  28  (1928).  Thus,  the  loop- 
hole was  sometimes  viewed  as  primarily  a  gap  in  the 
PTC'b  juriadiction."  Furthermore,  although  the  Clayton 
Act  has  always  provided  for  dual  enforcement  by  court 
and  agency,  see  15  U.  S.  C.  §  25;  United  States  v.  W.  T. 
Orant  Co.,  345  U.  S.  629;  United  States  Alkali  Export 
Asm.  V.  United  States.  325  U.  S.  196, 208,  prior  to  the  1950 
amendment  enforcement  of  S  7  was  left  largely  to  the 
FTC.  Martin,  Mergers  and  the  Clayton  Act  (1959),  205, 
219;  Montague,  The  Celler  Anti-Merger  Act:  An  Admin- 
istrative Problem  in  an  Economic  Crisis,  37  A.  B.  A.  J.  253 


*»  See,  e.  g.,  statement  of  Assistant  Attorney  General  Bergson:  "If 
it  [§7]  is  to  have  aoy  significaDt  effect  for  the  future,  it  is  essential 
that  it  be  amended  so  that  the  Federal  Trade  Commission  will  be 
in  a  position  to  deal  with  the  merger  problem  aa  it  exists  today." 
Hearing  before  Subcommittee  No.  3  of  the  House  Committee  on 
the  Judiciary  on  Amending  Sections  7  and  11  of  the  Clayton  Act,  81st 
Cong.,  1st  Seas.,  ser.  10,  p.  28.  See  also  96  Cong.  Rec.  16437,  16452- 
16463;  95  Cong.  Rec.  11400-11481,  11490,  11504  (Representative 
ByTDG :  "the  suggested  amendment  to  sectioiis  7  and  11  of  the  Clayton 
Act  would  merely  give  the  [Federal  Trade]  Commisuon  the  same 
power  in  r^ard  to  asset  acquisitions  that  it  already  possesses  over 
acquisitions  of  stock.  This  would  close  the  loophole  and  restore 
waning  to  the  Statute."). 
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(1951).  And  the  impetus  to  amend  S7  came  in  lai^ 
part  from  the  FTC.  See,  e.  if..  Martin,  aupra,  187-194; 
Federal  Trade  Commission,  Annual  Reports,  1928,  pp.  18- 
19;  1940,  pp.  12-13;  1948,  pp.  11-22;  The  Merger  Move- 
ment: A  Summary  Report  (1948).  Con|p-es8  in  1950 
clearly  intended  to  remove  all  question  concerning  the 
FTC's  remedial  power  over  corporate  acquisitions,  and 
therefore  explicitly  enlarged  the  FTC's  jurisdiction. 
Congress'  choice  of  this  means  of  underscoring  the  FTC's 
role  in  enforcing  S  7  provides  no  basis  for  a  construction 
which  would  undercut  the  dominant  congresuonal  pur- 
pose of  eliminating  the  difference  in  treatment  accorded 
stock  acquisitions  and  mergers  by  the  original  §  7  as 
construed. 

Fourth.  It  is  settled  law  that  "[ijmmunity  from  the 
antitrust  laws  is  not  lightly  implied."  California  v.  Fed- 
eral Power  Comm'n,  369  tJ.  S.  482,  485.  Cf.  United 
States  V.  Borden  Co.,  308  U.  S.  188,  198-199;  UniUd 
States  V.  Southern  Pac.  Co.,  259  U.  S.  214,  239-240.  This 
canon  of  construction,  which  reflects  the  felt  indispens- 
able role  of  antitrust  policy  in  the  maintenance  of  a  free 
economy,  is  controlling  here.  For  there  is  no  indication 
in  the  legislative  history  to  the  1950  amendment  of  1 7 
that  Congress  wished  to  confer  a  sp>ecial  dispensation  upon 
the  banking  industry;  if  0>ngress  had  so  wished,  more- 
over, surely  it  would  have  exempted  the  industry  from 
the  stock-acquisition  as  well  as  the  assets-acquisition 
provision. 

Of  course,  our  construction  of  the  amended  §  7  is  not 
foreclosed  because,  after  the  passage  of  the  amendment, 
some  members  of  Congress,  and  for  a  time  the  Justioe 
Department,  voiced  the  view  that  bank  mergers  were  still 
beyond  the  reach  of  the  section."    "[T]heviewsof  asub- 


**  See,  e.  g.,  Staff  of  Subconimitt«e  No.  5  of  House  Committee  on 
the  Judiciary,  82d  Cong..  2d  Sess.,  Bank  Mergers  and  Concentra- 
tion of  BankinB  Facilities  (1952)   vii;   H.  R.  5984,  printed  in  102 
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sequent  Congress  form  a  hazardouB  basis  for  inferring  the 
intent  of  an  earlier  one."  United  States  v.  Price,  361 
U.  S.  304,  313;  see  Rainwater  v.  United  States,  356  U.  S. 
590,  593;  United  States  v.  United  Mine  Workers,  330 
U.  S.  258,  282;  cf.  United  States  v.  E.  I.  du  Pont  de 
Nemours  &  Co.,  353  U.  S.  586,  590.  This  holds  true 
even  thou^  misunderstanding  of  the  scope  of  §  7  may 
have  played  some  part  in  the  passage  of  the  Bank  Merger 
Act  of  I960.**  There  is  a  question,  to  which  we  shall 
shortly  turn,  whether  there  exists  such  inconsistency  be- 
tween the  Bank  Merger  Act  and  §  7,  as  we  now  construe 
it,  as  to  require  a  holding  that  §  7  must  be  deemed  repealed 
■pro  tanto;  but  that  is  a  different  question  from  whether 
misunderstanding  of  the  scope  of  §  7  is  relevant  to  our  task 
of  defining  what  scope  Congress  gave  the  section  in  1950. 
When  Congress  enacted  the  Bank  Merger  Act,  the  appli- 
cability of  S  7  to  bank  mergers  was  still  to  be  authorita- 
tively detramined ;  it  was  a  subject  of  speculation.  Thus, 
this  is  not  a  case  in  which  our  "earlier  decisions  are  part  of 
the  arch  on  which  the  new  structure  rests,  [and]  we 
[must]  refrain  from  disturbing  them  lest  we  change  the 
design  that  Congress  fashioned."  State  Board  of  Ins.  v. 
Todd  Shipyards  Corp.,  370  V.  S.  451,  458.  Cf.  note  17, 
supra.  The  design  fashioned  in  the  Bank  Merger  Act  was 
predicated  upon  uncertainty  as  to  the  scope  of  §  7,  and  we 
do  no  violence  to  that  design  by  dispelling  the  uncertainty. 


Cong.  Rec,  2108-2109  (1956);  Hearings  before  a  Subcommittee  of 
the  Senate  Committee  on  Banking  and  Currency  on  the  Financial 
Institutions  Act  of  1957,  85th  Cong.,  Ist  Sess.,  pt.  2,  p.  1030  (testi- 
mony of  Attorney  General  Brownell) ;  H.  R.  Rep.  No.  1416,  Regu- 
btion  of  Bank  Mergers,  86th  Cong.,  2d  Sess.  9;  S.  Rep.  No.  196, 
R^uUtion  of  Bank  Mei^ers,  86th  Cong.,  1st  Sess.  1-2,  5. 

**8ee,  e.  g.,  remarks  of  Representative  Spence:  "The  Clayton  Act 
is  ineffective  as  to  bank  mergers  because  in  the  case  of  banks  it  covers 
only  stock  acquisitions  and  bank  mergers  are  not  accomplished  that 
way."    106  Cong.  Rec.  7257  (1960).    See  also  note  24,  ttipra. 
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B.  The  Effect  of  the  Bank  Merger  Act  of  1960. 

Appellees  contended  below  that  the  Bank  Merger  Act, 
by  directmg  the  banking  agencies  to  consider  competitive 
factors  before  approving  mergers,  12  U.  S.  C.  (1963  ed., 
Supp.  IV)  1 1S2S  (c),  note  8,  supra,  immunizes  approved 
mergers  from  challenge  under  the  federal  antitrust  laws.** 
We  think  the  District  Court  was  correct  in  rejecting 
this  contention.  No  express  immunity  is  conferred  by 
the  Act.'^  Repeals  of  the  antitrust  laws  by  implication 
from  a  regulatory  statute  are  strongly  disfavored,*'  and 


■*Thi8  contention  was  abandoned  on  appeal.  We  consider  it, 
nevertheless,  because  it  touches  the  proper  relations  of  the  judicial 
and  adminietrative  spheres.  United  Stata  v.  WeiUm  Pae.  R.  Co., 
352  U.  S.  59,  63. 

"  Contrast  this  with  the  express  exemption  provisions  of,  e.  g., 
the  Federal  Aviation  Act,  49  U.  S.  C.  §  1384;  Federal  Communica- 
tions Act,  47  U.  S.  C.  §§221  (a),  221  (c)(1);  IntersUte  Commerce 
Act,  49  U.  S.  C.  §§5  (11),  5b  (9),  22;  Federal  Maritime  Act,  46 
U.S.C.  (1962  ed.  Supp.  Ill)  §814;  Webb-Pomerene  Act,  15  U.  S.  C. 
§  62;  .and  the  Clayton  Act  itself,  §  7,  15  U.  S.  C.  §  IS. 

"  See  United  Statet  v.  Traju-MiaiouH  Freight  A$m.,  166  U.  S. 
290,  314-315;  United  States  v.  Joint  Traffic  Asm.,  171  U.  S.  505; 
Northern  Securities  Co.  v.  United  States.  193  U.  S.  197, 343  (plurality 
opinion),  374-376  (dissenting  opinion);  United  States  v.  Pacific  A 
Arctic  Ry.  A  Nav.  Co.,  228  U.  8.  87,  105,  107;  Keogh  v.  ChicoQO  A 
N.  W.  R.  Co.,  260  U.  S.  156,  161-162;  Centnd  Tnaujer  Co,  v. 
Terminal  Rmlroad  Assn.,  288  U.  S.  469,  474-475;  Terminal  Ware- 
home  Co.  V.  Penmylvania  R.  Co.,  297  U.  S.  500,  513-515;  United 
States  V.  Borden  Co.,  308  U.  S.  188, 197-206;  United  States  v.  Socony- 
Vacuum  Oil  Co.,  310  U.  S.  150,  226-228;  Georgia  v.  Penniylvania 
R.  Co.,  324  U.  S.  439,  456-457;  United  States  Alkali  Export  Asm. 
V.  United  States,  325  U.  S.  196,  205-206;  AUen  BradUy  Co.  v.  Local 
Union  No.  3,  325  U.  S.  797,  809-810;  Northern  Pac.  R.  Co.  V.  United 
States,  356  U.  S.  1;  United  States  v.  Radio  Corp.  of  America,  358 
U.  S.  334;  Maryland  &  Va.  Milk  Producers  Assn.  v.  United  Statet, 
362  U.  S.  458,  464-467;  CaUfornia  v.  Federal  Power  Comn'n,  369 
U.  S.  482;  Pan  American  World  Aincays  v.  United  States,  371  U.  S. 
296,  304,  305;  SUver  v.  New  York  Stock  Exchange,  373  U.  S.  — . 
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have  only  been  found  in  cases  of  plain  repugnancy  be- 
tween the  antitrust  and  r^ulatory  provisions.**  Two 
recent  cases,  Pott  American  World  Airivaya  v.  United 
States,  371  U.  S.  296,  and  Califomia  v.  Federal  Povm 
Comm'n,  369  U.  S.  482,  illustrate  this  principle.  In  Pan 
American,  the  Court  held  that  because  the  Civil  Aero- 
nautics Board  had  been  given  broad  powers  to  enforce  the 
competitive  standard  clearly  delineated  by  the  Civil  Aero- 
nautics Act,  and  to  immunize  a  variety  of  transactions 
from  the  operation  of  the  antitrust  laws,  the  Sherman 
Act  could  not  be  applied  to  facts  composing  the  precise 
ingredients  of  a  case  subject  to  the  Board's  broad  regula- 
tory and  remedial  powers;  in  contrast,  the  banking  agen- 
cies have  authority  neither  to  enforce  the  antitrust  laws 
against  mergers,  cf.  note  22,  supra,  nor  to  grant  immunity 
from  those  laws. 

In  the  Califomia  case,  on  the  other  hand,  the  Court 
held  that  the  FPC's  approval  of  a  merger  did  not  confer 
immunity  from  §  7  of  the  Clayton  Act,  even  though,  as 
in  the  instant  case,  the  agency  had  taken  the  competitive 
factor  into  account  in  passing  upon  the  merger  applica- 
tion. See  369  U.  S.,  at  484-485,  487-488.  We  think 
Califomia  is  controlling  here.  Although  the  Comptroller 
was  required  to  consider  effect  upon  competition  in  pass- 
ing upon  appellees'  merger  application,  he  was  not  re- 
quired to  give  this  factor  any  particular  weight;  he  was 
not  even  required  to  (and  did  not)  hold  a  hearing  before 
approving  the  application ;  and  there  is  no  specific  provi- 
sion for  judicial  review  of  his  decision.**    Plainly,  the 

"See,  e.  g.,  Keogh  v.  Chicago  d:  N.  W.  R.  Co.,  tupra,  at  163;  Pan 
American  WoM  Airwayt  v.  Vmttd  Statet,  mpra,  at  309-310.  Cf. 
Team  A  Pae.  R.  Co.  v.  Abilene  Cotton  Oa  Co.,  204  U.  8.  ^6. 

*o  With  respect  to  the  question  (upon  which  we  intimate  no  view) 
whether  judicial  review  of  the  Comptroller's  decinon  is  possible  not- 
withstanding the  absence  of  a  q)ecific  provisitMi,  see  Note,  75  Harv. 
L.  Rev.  766,  762-763  (1962) ;  Note,  37  N.  Y.  U.  L.  Rev.  735,  750, 
n.  96  (1962);  cf.  1  Davis,  Administrative  Law  (1958),  §4J>4. 
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range  and  scope  of  adminiBtrative  powers  under  the  Bank 
Merger  Act  bear  little  resemblance  to  those  involved  in 
Pan  Ameriam. 

Nor  did  Congress,  in  passing  the  Buik  Merger  Act, 
embrace  the  view  that  federal  r^ulation  of  banking  is  so 
comprehensive  that  enforcement  of  the  antitrust  laws 
would  be  either  unnecessary,  in  Hgjht  of  the  complete- 
ness of  the  regulatory  structure,  or  disruptive  of  that 
structure.  On  Uie  contrary,  the  legislative  history  to 
the  Act  seems  clearly  to  refute  any  su^estion  that  ap- 
plicability of  the  antitrust  laws  was  to  be  affected. 
Both  the  House  tuid  Senate  Committee  Reports  stated 
that  the  Act  would  not  affect  in  any  way  the  applicability 
of  the  antitrust  laws  to  bank  acquisitions.  H.  R.  Rep. 
No.  1416,  86th  Cong.,  2d  Sess.  9;  S.  Rep.  No.  196,  86th 
Cong.,  Ist  Sess.  3.  See  also,  e.  g.,  105  Cong.  Rec.  8131 
(remarks  of  Senator  Robertson,  the  Act's  sponsor). 
Moreover,  bank  regulation  is  in  most  respects  less  com- 
plete than  public  utility  regulation,  to  which  interstate 
rail  and  air  carriers,  among  others,  are  subject.  Rate 
regulation  in  the  banking  industry  is  limited  and  largely 
indirect,  see  p.  6,  supra;  banks  are  under  no  duty  not 
to  discriminate  in  their  services;  and  though  the  location 
of  bank  offices  is  regulated,  banks  may  do  business — place 
loans  and  solicit  deposits — where  they  please.  The  fact 
that  the  banking  agencies  maintain  a  close  surveillance  of 
the  industry  with  a  view  toward  preventing  unsound  prac- 
tices that  might  impair  liquidity  or  lead  to  insolvency 
does  not  make  federal  banking  regulation  all-pervasive, 
although  it  does  minimize  the  hazards  of  intense  competi- 
tion. Indeed,  that  there  are  so  many  direct  public  con- 
trols over  unsound  competitive  practices  in  the  industiy 
refutes  the  ugument  that  private  controls  of  competition 
are  necessary  in  the  public  interest  and  ought  therefore  to 
be  immune  from  scrutiny  under  the  antitrust  laws.  Of. 
Kaysen  and  Turner,  Antitrust  Policy  (1959),  200. 
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We  note,  finally,  tJiat  the  doctrine  of  "primary  jurisdic- 
tion" is  not  applicable  here.  That  doctrine  requires  judi- 
cial abstention  in  cases  where  protection  of  the  integrity 
of  a  regulatory  scheme  dictates  preliminary  resort  to  the 
agency  which  administers  the  scheme.  See  Far  East  Con- 
ference V.  United  States,  342  U.  S.  570;  Great  Northern 
R.po.  V.  Merchants  Elevator  Co.,  259  U.  S.  285 ;  Schwartz. 
Legal  Restriction  of  Competition  in  the  Regulated  Indus- 
tries: An  Abdication  of  Judicial  Responsibility,  67  Harv. 
L.  Rev.  436,  464  (1954)."  Court  jurisdiction  is  not 
thereby  ousted,  but  only  postponed.  See  General  Am. 
Tarik  Car  Corp.  v.  El  Dorado  Terminal  Co.,  308  U.  S.  422, 
433;  Federal  Maritime  Bd.  v.  Isbrandtsen  Co.,  356  U.  S. 
481,  498-499;  3  Davis,  Administrative  Law  (1958),  1-55. 
Thus,  even  if  we  were  to  assume  the  applicability  of  the 
doctrine  to  merger-application  proceedings  before  die 
banking  agencies,"  tlie  present  action  would  not  be  barred 
for  the  agency  proceeding  was  completed  before  the  anti- 
trust action  was  commenced.  Cf.  United  States  v. 
Western  Pac.  R.  Co.,  352  U.  S.  59,  69;  Retail  Clerks  Int'l 
Assn.  V.  Schermerhom,  —  U.  S.  — ,  — .  We  recognize 
that  the  practical  effect  of  applying  the  doctrine  of  pri- 


"8ee  generally  JaiTe,  Primary  Jurisdiction  Reconsidered:  The 
Anti-Trust  Laws,  102  U.  of  Pa.  L.  Rev.  577  (1954) ;  Latta,  Primary 
Jurisdiction  in  the  Regulated  Industries  and  the  Antitrust  Laws, 
30  U.  of  Cin.  L.  Rev.  261  (1961);  Note,  Regulated  Industries  and 
the  Antitnist  Laws:  Substantive  and  Procedural  Coordination,  58 
Col.  L.  Rev.  673  (1958). 

•*In  Cdiforma  v.  Federal  Power  Comm'n,  the  Court  held  that 
the  FPC  must  stay  its  proceeding  on  a  merger  application  until  the 
eompktion  of  a  pending  antitrust  suit  by  the  Justice  Department; 
a  fortiori,  the  court  entertaining  the  suit  would  not  be  required  to 
abstain  pending  consideration  of  the  merger  application  by  the  FPC. 
We  need  not  and  do  not  consider  the  question  whether  the  California 
decision  would  control  here  had  the  Comptroller  been  denied  an 
opportunity  to  approve  the  merger  before  the  antitrust  suit  was 
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mary  jurisdiction  has  sometimes  been  to  channel  judicial 
enforcement  of  antitrust  policy  into  appellate  review  of 
the  agency's  decision,  see  Federal  Maritime  Bd.  v. 
Ubrtmdtaen  Co.,  supra;  of.  D.  L.  Piazza  Co.  v.  We$t  CoaU 
Line,  Inc.,  210  F.  2d  947  (C.  A.  2d  O.  1954),  or  even  to 
preclude  such  enforcement  entirely  if  the  agency  has  the 
power  to  approve  the  challenged  activities,  see  Umixd 
State*  Nav.  Co.  v.  Cunard  S.  S.  Co.,  284  U.  S.  474;  cf. 
United  States  v.  Railway  Express  Agency,  101  F.  Supp. 
1008  (D.  C.  D.  Del.  1951) ;  but  see  Federal  Maritime  Bd. 
V.  Isbrandtsen  Co.,  supra.  But  here  liiere  may  be  no 
power  of  judicial  review  of  tlie  administrative  decision 
approving  ihe  merger,  and  such  approval  does  not  in  any 
event  confer  immunity  from  the  antitrust  laws,  see  pp. 
28-30,  supra.  Furthermore,  the  considerations  that  mili- 
tate against  finding  a  repeal  of  the  antitrust  laws  by  im- 
plication from  the  existence  of  a  regulatory  scheme  also 
argue  persuasively  against  attenuating,  by  postponing, 
the  courts'  jurisdiction  to  enforce  tJiose  laws. 

It  should  be  unnecessary  to  add  tiiat  in  holding  as  we 
do  that  the  Bank  Merger  Act  of  1960  does  not  preclude 
application  of  §  7  of  the  Clayton  Act  to  bank  mergers,  we 
deprive  the  later  statute  of  none  of  its  intended  force. 
Congress  plainly  did  not  intend  the  1960  Act  to  extinguish 
other  sources  of  federal  restraint  of  bank  acquisitions  hav- 
ing anticompetitive  effects.  For  example,  Congress  cer- 
tainly knew  that  bank  mergers  would  continue  subject  to 
the  Sherman  Act,  see  p.  30,  supra,  as  well  as  that  pure 
stock  acquisitions  by  banks  would  continue  subject  to  §  7 
of  the  Clayton  Act.  If,  in  addition,  bank  mergers  are 
subject  to  8  7,  we  do  not  see  how  the  objectives  of  die 
1960  Act  are  thereby  thwarted.  It  is  not  as  if  the  Clayton 
and  Sherman  Acts  embodied  approaches  to  antitrust 
policy  inconsistent  with  or  unrelated  to  each  other.  The 
Sherman  Act,  of  courae,  forbids  mergers  effecting  an 
unreasonable  restraint  of  trade.    See,  e.  g..  Northern 
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SeaiTitiea  Co.  v.  United  States,  193  U.  S.  197;  UnUed 
Statea  v.  Union  Pac.  R.  Co.,  226  U.  S.  61;  indeed,  there 
IB  presently  pending  before  this  Court  a  challenge  to  a 
baak  merger  predicated  solely  on  the  Shaman  Act. 
Ignited  Statea  v.  First  Nat.  Bank  &  Tnut  Co.  of  Lexing- 
ton, prob.  juris,  noted,  post,  p.  — .  And  the  tests  of 
iUeg^ty  under  the  Sherman  and  Clayton  Acts  are  com- 
plementary. "[T]he  public  policy  announced  by  §  7  of 
the  Clayton  Act  is  to  be  taken  into  consideration  in  deter- 
mining whethOT  acquisition  of  assets  .  .  .  violates  the 
prohibitions  of  the  Sherman  Act  against  unreasonable 
restraints."  United  Statea  v.  Columbia  Steel  Co.,  334 
U.  S.  495,  507,  n.  7;  see  Note,  62  CoL  L.  Rev.  766,  768,  n. 
10  (1952).  To  be  sure,  not  every  violation  of  §7,  as 
amended,  would  necessarily  be  a  violation  of  the  Sherman 
Act;  our  point  is  simply  that  since  Congress  passed  the 
1960  Act  witii  no  intention  of  displacing  the  enforcement 
of  the  Sherman  Act  against  bank  mergers — or  even  of  §  7 
against  pure  stock  acquisitions  by  banks — continued  ap- 
plication of  §  7  to  bank  mergers  cannot  be  repugnant  to 
the  deagn  of  the  1960  Act.  It  would  be  anomalous  to 
conclude  that  Congress,  while  intending  the  Sherman  Act 
to  remiun  fully  applicable  to  bank  mergers,  and  §  7  of  the 
Clayton  Act  to  remain  fully  applicable  to  pure  stock  ac- 
quisitions by  banks,  neverthelees  intended  §  7  to  be 
completely  inapplicable  to  bank  mergers. 

III.  Tke  Lawfulness  of  the  Pboposed  Mebobr 

Undeb  Section  7. 
The  statutory  test  is  whether  the  effect  of  the  merger 
"may  be  substantially  to  lessen  competition"  "in  any  line 
of  commerce  in  any  section  of  the  country."  We  analjrEed 
the  test  in  detail  in  Broxon  Shoe  Co.  v.  United  Statea, 
370  U.  S.  294,  and  that  analysis  need  not  be  repeated 
fx  extended  here,  for  the  instant  case  presents  only  a 
straightforward  problem  of  application  to  particular  facts. 
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We  have  no  difficulty  in  determining  the  "line  of  com- 
merce" (relevant  product  or  services  market)  and  "aection 
of  the  country"  (relevant  geographical  market)  in  which 
to  appraise  the  probable  competitive  effects  of  appel- 
lees' proposed  merger.  We  agree  witii  tiie  District  Court 
that  the  cluster  of  products  (viu-ious  kinds  of  credit)  and 
services  (such  as  checking  accounts  and  trust  administra- 
tion) denoted  by  the  term  "commercial  banking,"  see 
note  5,  supra,  composes  a  distinct  line  of  commerce. 
Some  commercial  banking  products  or  services  are  00 
distinctive  that  they  are  entirely  free  of  effective  com- 
petition from  products  or  services  of  other  financial  insti- 
tutions; the  checking  account  is  in  this  category.  Others 
enjoy  such  cost  advantages  as  to  be  insulated  within  a 
broad  range  from  substitutes  furnished  by  other  insti- 
tutions. For  example,  commercial  banks  compete  with 
small-loan  companies  in  tJie  personal-loan  market;  but 
the  small-loan  companies'  rates  are  invariably  much 
higher  than  the  banks',  in  part,  it  seems,  because  the  com- 
panies' working  capital  consists  in  substantial  part  of 
bank  loans. ^^    Finally,  there  are  banking  facilities  which, 


'*  Cf.  United  Statea  v.  Aluminum  Co.  of  America,  148  F.  2d  416, 
425  (C.  A.  2d  Or.  1945).  In  the  instant  case,  unlike  ^lumtnum  Co., 
there  ia  virtually  no  time  lag  between  the  banks'  fumifihing  compet- 
ing financial  institutions  (small-loan  companies,  for  example)  with 
the  raw  material,  t.  e.,  money,  and  the  institutions'  selling  the  finished 
product,  i.  e.,  loans ;  hence  the  instant  case,  compared  with  Aluminum 
Co.  in  this  respect,  is  a  forttoH.  As  one  banker  tfstified  quite  frankly 
in  the  instant  case  in  response  to  the  question :  "Do  you  feel  that  you 
are  in  substantial  competition  with  these  institutions  [peraonal-finaoee 
and  sales-finance  companies]  that  you  lend  .  .  .  such  money  to  Ua 
loans  that  you  want  to  make?" — "Ob,  no,  we  definitely  do  not.  If  we 
did,  we  would  stop  making  the  loans  to  them."  (R.  29S.)  The  reason 
for  the  competitive  disadvantage  of  roost  lending  institutions  vit-A-vU 
banks  is  that  only  banks  obtain  the  bulk  of  their  working  capital 
without  having  to  pay  interest  or  comparable  charges  thereon,  by 
virtue  of  their  unique  power  to  accept  demand  deposits.    The  critieal 
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although  in  termB  of  cost  and  price  they  are  freely  com- 
petitive with  tiie  facilities  provided  by  other  financial 
institutions,  nevertheless  enjoy  a  settled  consumer  prefer- 
ence, insulating  them,  to  a  niarked  degree,  from  competi- 
tion ;  this  seems  to  be  the  case  with  savings  deposits.**  In 
sum,  it  is  clear  that  commercial  banking  is  a  market  "suffi- 
ciently inclusive  to  be  meaningful  in  terms  of  trade  reali- 
ties." Crotan  Zellerback  Corp.  v.  Federal  Trade  Comm'n, 
296  F.  2d  800,  811  (C.  A.  »th  Cir.  1961). 

We  part  company  with  the  District  Court  on  the  deter- 
mination of  the  appropriate  "section  of  the  country." 
The  proper  question  to  be  asked  in  this  case  is  not  where 
tiie  parties  to  the  mer^r  do  business  or  even  where  they 
compete,  but  where,  within  the  area  of  competitive  over- 
lap, the  effect  of  the  merger  on  competition  will  be  direct 
and  immediate.  See  Bock,  Mergers  and  Markets  (I960), 
42.  This  depends  upon  "the  geographic  structure  of 
supplier-customer  relations."    Kaysen  and  Turner,  Anti- 


area  of  Bhort-t«rm  conunercial  credit,  see  pp.  4-5,  tupra,  appears 
to  be  one  in  which  banlu  have  little  effective  competition,  save 
in  the  cue  of  very  large  companies  which  can  meet  th«r  financing 
needs  fnan  retained  earnings  or  from  issuing  securities  or  paper. 

**  As  one  witness  for  the  defendants  testified : 
"We  have  had  in  Philadelphia  for  50  yeais  or  more  the  mutual 
savings  banks  offering  %  per  cent  and  in  some  instances  more  than 
>4  per  cent  hi^wr  interest  than  the  commercial  banks.  Nevertheless, 
the  rate  of  increase  in  savings  accounts  in  commereial  banks  has  kept 
pace  with  and  in  many  of  the  banks  exceeded  the  rate  of  increase  of 
the  mutual  banks  paying  3^  per  cent.  .  .  . 

"I  have  made  some  inquiries.  There  are  four  banks  on  the  comer 
of  Broad  and  Chestnut.  Tliree  of  them  are  commereial  banks  all 
offering  3  per  cent,  and  one  is  a  mutual  savings  bank  offering  3^. 
As  far  .as  I  have  been  able  to  discover,  there  isn't  anybody  in  Phil- 
adelphia who  will  take  the  trouble  to  walk  across  Broad  Street  to 
get  ^  of  1  per  cent  more  interest.  If  you  ask  me  why,  I  will  say  I 
do  not  know.  Habit,  custom,  personal  relationships,  convenience, 
doing  all  your  banking  under  one  roof  appear  to  be  factors  superior 
to  chaivea  in  the  interest  rate  level."    (R.  1388-1389.) 
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trust  Policy  (1950),  102.  In  banking,  as  in  most  sorvioe 
industries,  convenience  of  location  is  essential  to  effective 
competition .  Individuals  and  corporations  typically  con- 
fer the  bulk  of  their  patronage  on  banks  in  their  local 
community;  they  find  it  unpractical  to  conduct  their 
banking  business  at  a  distance."  See  Trtmsameriea  Corp. 
V.  Board  of  Govs,  of  Fed.  Rea.  8ys.,  206  F.  2d  163,  160 
(C.  A.  3d  Cir.  1953).  The  factor  of  inconvenience  local- 
izes banking  competition  as  effectively  as  hi^  transporta- 
tion costs  in  other  industries.    See,  e.  g.,  Ameriean 


**Coiitdder  the  following  colloquy  between  governmental  connni 
and  a  witneee  for  the  defendants: 

"Q.  What  do  you  consider  to  be  the  area  of  a  branch  office? 

"A.  Well,  there  is  no  set  rule  on  that.  We  hope  to  have  an  area 
from  1%  to  2  milee. 

"However,  we  have  opened  branchee  directly  in  the  communities 
where  other  banks  are  established,  in  fact,  across  the  street  from  them 
because  it  is  not  only  a  question  of  getting  new  busiDeas,  it's  a  ques- 
tion of  servicing  and  retaining  the  accounts  that  we  now  have. 

"Q.  And  your  business  is  not  necessarily  dependent  upon  it  [the 
customer]  being  within  a  mile  or  two  of  a  branch,  is  it? 

"A.  To  a  large  decree,  it  is,  because  we  found  that  we  were  lodng 
deposit  accounts  regularly  from  our  in- town  offices  because  other 
banks  were  opening  or  had  offices  in  other  sections  of  the  city;  and 
in  order  to  retain  those  accounts  and  to  get  additional  butdness  we 
felt  it  was  necessary  to  establish  branches."    (R.  1816.) 

As  far  as  the  customer  for  a  bank  loan  is  concerned,  "the  nae  of  his 
maricet  is  somewhat  dependent  upon  his  own  siie,  bow  well  be  is 
known,  and  so  on.  For  example,  for  small  business  concerns  known 
primarily  locally,  they  may  consider  that  their  market  is  a  strictly 
local  one,  and  they  may  be  forced  by  circumstances  to  do  business 
with  banks  in  a  nearby  geographic  relationship  to  them.  On  tbe 
other  hand,  as  businesses  increase  in  siie,  the  scope  of  their  bunaesi 
activities,  their  national  reputation,  the  alternatives  they  have  avail- 
able to  them  will  be  spread  again  over  a  very  large  area,  possildy  as 
large  as  the  entire  United  States."  (R.  1372.)  (Defendants'  testi- 
mony on  direct  examination.) 
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Crystal  Sugar  Co.  v.  Cuban-American  Sugar  Co.,  152  F. 
Supp.  387,  398  (D.  C.  S.  D.  N.  Y.  1957),  aff'd,  259  F.  2d 
524  (C.  A.  2d  Cir.  1958).  Therefore,  since  as  we  recently 
said  in  a  related  context  the  "area  of  effective  competition 
in  the  known  line  of  eonunerce  must  be  charted  by  careful 
selection  of  the  market  area  in  which  the  seller  operates, 
and  to  whieh  the  purchaaer  can  pract'ic(^ly  turn  for  tup- 
plies,"  Tampa  Elec.  Co.  v.  NashvUUi  Coal  Co..  365  U.  S. 
320,  327  (emphasis  supplied) ;  see  Standard  Oil  Co.  v. 
United  States,  337  U.  S.  293,  299  and  300,  n.  5,  the  four- 
county  area  in  which  appellees'  offices  are  located  would 
seem  to  be  ^e  relevant  geographical  market.  Cf.  Brovm 
Shoe  Co.,  supra,  at  338-339.  In  fact,  the  vast  bulk  of 
appeUees'  business  originates  in  the  four-county  area.** 
Theoretically,  we  should  be  concerned  with  the  possibility 
that  bank  offices  on  the  perimeter  of  the  area  may  be  in 


■*Tbe  figures  for  PNB  aad  Girard  respectively  are:  54%  and 
63%  of  the  dollar  volume  of  their  commercial  and  industrial  loans 
originate  in  the  four-county  area;  75%  and  70%,  personal  loans; 
74%  and  84%,  real  estate  loanB;  41%  and  62%,  lines  of  credit; 
94%  and  72%,  personal  trusts;  81%  and  94%,  time  and  savings 
deposits;  56%  and  77%,  demand  deposits;  93%  and  87%,  demand 
deposits  of  individuals.  Actually,  these  figures  may  be  too  low.  Tlie 
evidence  discloses  that  most  of  the  budness  done  outside  the  area  is 
with  targe  borrowers  and  large  depositors;  appellees  do  not,  by  and 
Urge,  deal  with  small  businessmen  and  average  individuals  not 
located  in  the  four-county  area.  For  example,  of  appellees'  com- 
bined total  business  donand  deposits  under  SIO.OOO,  94%  originate 
in  the  four-county  area.  This  reinforces  the  theslB  that  tiie  smaller 
the  eustomer,  the  smaller  is  his  banking  market  geographically.  See 
note  35,  tupra. 

Hw  appellees  concede  tbat  the  four-county  area  has  sufficient 
conmiflrcial  importance  to  qualify,  under  Brtmn  Shoe  Co.,  tupra, 
at  336-337,  as  a  "section  of  the  country"  within  the  meaning  of  §  7. 
See  Maryland  dt  Va.  Milk  Prodvcen  Attn.  v.  Umted  State*,  362 
U.  8.  458,  469;  cf.  Vmted  Statei  v.  Yellow  C(dt  Co.,  332  U.  S.  218, 
226;  Indiana  Farmei'i  Gvxde  PvbiiMkmg  Co.  v.  Pniine  Farmer  I'ub- 
UMng  Co.,  293  U.  S.  268,  279. 
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effective  competition  with  bank  offices  within;  actually, 
this  seems  to  be  a  factor  of  little  significanoe.** 

We  recognize  that  tiie  area  in  which  appellees  have 
their  offices  does  not  delineate  with  perfect  accuracy  an 
appropriate  "section  of  the  country"  in  which  to  appraise 
the  effect  of  the  merger  upon  competition.  Large  bor- 
rowers and  large  depositors,  the  record  shows,  may  find  it 
practical  to  do  a  large  part  of  their  banking  business  out- 
aide  their  home  community;  very  small  borrowers  and 
depositors  may,  as  a  practical  matter,  be  confined  to  bank 
offices  in  their  immediate  neighborhood;  and  customers 


*'  Appelleea  suggest  not  th&t  bank  offices  skirting  the  four-county 
area  provide  meaningful  alternatives  to  bank  customers  within  the 
area,  but  that  such  alternatives  are  provided  by  laige  banks,  from 
New  York  and  elsewhere,  which  solicit  buaness  in  the  Philadelphia 
area.  There  is  no  evidence  of  the  amount  of  buaness  dtme  in  the 
area  by  banks  with  ofRces  outside  the  area ;  it  may  be  that  such  figures 
are  unobtainable.  In  any  event,  it  would  seem  from  the  local 
orientation  of  banking  insofar  as  smaller  cuatomera  are  concerned, 
see  notes  35  and  36,  tupra,  that  competition  from  outside  the  ares 
n-ould  only  be  important  to  the  larger  borrowera  and  depoeiton.  If 
so,  the  four-county  area  remains  a  valid  geographical  market  in 
which  to  assess  the  anticompetitive  effect  of  the  proposed  merger 
upon  the  banking  facilities  available  to  the  smaller  customer — a  per- 
fectly good  "line  of  commerce,"  in  light  of  Congress'  evident  con- 
cern, in  enacting  the  1950  amendments  to  §  7,  with  preserving  small 
business.  See  Brown  Shoe  Co.,  supra,  at  315-316.  As  a  practical 
matter  the  small  businessman  can  only  satisfy  his  credit  needs  at  local 
banks.  To  be  sure,  there  is  still  some  artificiaUty  in  deeming  the  four- 
county  area  the  relevant  "section  of  the  country"  so  far  as  business- 
men located  near  the  perimeter  are  concerned.  But  such  fuuiness 
would  seem  inherent  in  any  attempt  to  dehneate  relevant  geographical 
market.  Note,  52  Col.  L.  Rev.  766,  778-779,  n.  77  (1952).  And  it  is 
notable  that  outside  the  four-county  area,  appellees'  business  rapidly 
thins  out.  Thus,  the  other  six  counties  of  the  Delaware  Valley 
account  for  only  2%  of  appellees'  combined  individual  demand  de- 
posits; 4%,  demand  deposits  of  partnerships  and  corporations;  7%, 
loans;  2%,  savings  deposits;  4%,  business  time  deposits. 
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of  intomediate  size,  it  would  appear,  deal  with  banks 
within  an  area  intmnediate  between  these  extiemes. 
See  notes  35-37,  tupra.  So,  also,  some  banking  services 
are  evidently  more  local  in  nature  than  others.  But  that 
in  banking  ^e  relevant  geograt^cal  market  is  a  function 
of  each  separate  customer's  economic  scale  means  simply 
that  a  workable  ccHnpromise  must  be  found:  some  fair 
intennediate  delineation  which  avoids  the  indefensible 
extremes  of  drawing  the  market  either  so  expensively  as 
to  make  tiie  effect  of  tiie  merger  upon  competition  seem 
insignificant,  because  only  the  very  largest  bank  custo- 
men  are  taken  into  account  in  defining  the  market,  or 
so  naiTowly  as  to  place  appellees  in  different  markets, 
because  only  tiie  smallest  customers  are  considered.  We 
think  that  the  four-county  Philadelphia  metropolitan 
area,  which  state  law  apparently  recognizes  as  a  mean- 
ingful banking  community  in  fUlowing  Philadelphia 
banks  to  branch  within  it,  and  which  ^ould  seem  roughly 
to  delineate  the  area  in  which  bank  customers  that  are 
neither  very  large  nor  very  small  find  it  practical  to  do 
their  banking  business,  is  a  more  appropriate  "section  of 
the  country"  in  which  to  appraise  the  instant  merger 
than  any  larger  or  smaller  or  different  area.  Cf.  Hale 
and  Hale,  Market  Power:  Size  and  Shape  Under  the 
Sherman  Act  (1958),  119.  We  are  helped  to  this  con- 
clusion by  the  fact  tiiat  tite  three  federal  banking  agencies 
regard  the  area  in  which  banks  have  their  offices  as  an 
"area  of  effective  competition."  Not  only  did  the  FDIC 
and  FRB,  in  the  reports  they  submitted  to  the  Comp- 
troll^  of  the  Currency  in  connection  with  appellees' 
application  for  permission  to  mei^,  so  hold,  but  the 
Comptroller,  in  his  statement  approving  the  merger, 
agreed:  "With  re8p>ect  to  the  effect  upon  competition, 
there  are  three  separate  levels  and  effective  areas  of  com- 
petition involved.    These  are  the  national  level  for  na- 
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tional  accounta,  the  regional  or  eectional  area,  and  the 
local  area  of  the  City  of  Philadelphia  and  the  immediately 
Burrounding  area." 

Having  determined  the  relevant  market,  we  come  to 
the  ultimate  question  under  |7:  n4ieUier  the  efFeet  of 
the  merger  "may  be  substantially  to  leseen  competition" 
in  the  relevant  market.  Clearly,  this  is  not  the  kind  of 
question  which  is  susceptible  of  a  ready  and  inecise 
answer  in  most  cases.  It  requires  not  merely  an  appraisal 
of  the  immediate  impact  of  the  merger  upon  competition, 
but  a  prediction  of  its  impact  upon  competitive  conditions 
in  the  future;  this  is  what  is  meant  when  it  is  said  that 
the  amended  §  7  was  intended  to  arrest  anticfonpetitive 
tendencies  in  liieir  "incipiency."  See  Brown  Shoe  Co., 
mpra,  at  317, 322.  Such  a  prediction  is  sound  only  if  it  is 
based  upon  a  firm  understanding  of  the  structure  of  the 
relevant  market;  yet  the  relevant. economic  data  are  bot^ 
complex  and  elusive.  See  generally  Bok,  Section  7  of  the 
Clayton  Act  and  the  Merging  of  Law  and  Economics,  74 
Harv.  L.  Rev.  226  (1960).  And  unless  businessmen  can 
assess  the  legal  consequences  of  a  merger  with  some  con- 
fidence, sound  business  planning  is  retarded.  See  Crovm 
Zellerback  Corp.  v.  Federal  Trade  Comm'n,  296  F.  2d  800, 
826-827  (C.  A.  9&.  Cir.  1961).  So  also,  we  must  be  alert 
to  Uie  danger  of  subverting  congressional  intent  by  per- 
mitting a  too-broad  economic  investigation.  Standard 
Oil  Co.  V.  United  States,  337  U.  S.  293,  313.  And  so  in 
any  case  in  which  it  is  possible,  without  doing  violence 
to  the  congressional  (^jective  embodied  in  §  7,  to  simplify 
the  test  of  ill^ality,  the  courts  ought  to  do  so  in  the 
interest  of  sound  and  practical  judicial  adminiatoation. 
See  Union  Carbide  Corp.,  Trade  Reg.  Rep.,  FTC  Com- 
plaints and  Orders,  1961-1963,  If  15503,  at  20375-20376 
(concurring  opinion).    This  is  such  a  case. 

We  noted  in  Broum  Shoe  Co.,  supra,  at  315,  that  "[t]he 
dominant  theme  pervading  congressional  consideration  of 
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the  1950  amendments  [to  §  7]  was  a  fear  of  what  was 
conudered  to  be  a  rising  tide  of  economic  concentration 
in  the  American  economy."  This  intense  congressional 
concern  with  the  trend  toward  concentration  warrants 
dispensing,  in  certain  cases,  with  elaborate  proof  of  mar- 
ket structure,  market  behavior,  or  probable  anticompeti- 
tive effects.  Specifically,  we  think  Uiat  a  merger  which 
produces  a  firm  controlling  an  undue  percentage  share  of 
the  relevant  market,  and  results  in  a  significant  increase 
in  the  concentration  of  firms  in  that  market,  is  so  in- 
herently likely  to  lessen  competition  substantially  that 
it  must  be  enjoined  in  the  absence  of  evidence  clearly 
showing  that  the  merger  is  not  likely  to  have  such  anti- 
competitive effects.  See  United  States  v.  Koppers  Co., 
202  F.  Supp.  437  (D.  C.  W.  D.  Pa.  1962). 

Such  a  test  lightens  the  burden  of  proving  illegality 
only  with  respect  to  mergers  whose  size  makes  them  in- 
herently suspect  in  light  of  Congress'  design  in  S  7  to 
prevent  undue  concentration.  Furthermore,  the  test  is 
fully  consonant  with  economic  theory.**  That  "[c]ompe- 
tition  is  likely  to  be  greatest  when  there  are  many  sellers, 
none  of  which  has  any  s^ificant  market  share,"  *'  is  com- 
mon ground  among  most  economists,  and  was  undoubt- 
edly a  premise  of  congressional  reasoning  about  tiie 
antimerger  statute. 


**See  KayseQ  and  Turaer,  AntitniBt  Policy  (1959),  133;  Stigler, 
Mergen  and  Preventive  Antitruet  Pobcy,  104  U.  of  Pa.  L.  Rev.  176, 
182  (1956);  Bok,  tupra,  at  308-316,  328.  Cf.  Markham,  Merger 
Pdicy  Under  the  New  Section  7:  A  Six-Year  Appraisal,  43  Va.  L. 
Rev.  489,  521^22  (1957). 

'■Comment,  "Subetantially  to  Lessen  Competition  .  .  .";  Cur- 
rent Problema  of  Horizontal  Mergers,  68  Yale  L.  J.  1627,  1638-1639 
(1959);  see,  e.  g.,  Machlup,  The  Economics  of  Sellen'  Competition 
<1952),  84-93,  333-336;  Bain,  Barriers  to  New  Competition  (1956), 
27.  Cf.  Mason,  Market  Power  and  BusinesB  Conduct:  Some  Com- 
ments, 46-2  Am.  Econ.  Rev.  (1956),  471. 
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The  merger  of  appellees  will  result  in  a  single  bank's 
controlling  at  least  30%  of  the  commwcial  banking  busi- 
ness in  the  four-county  Philadelphia  metropolitan  area." 
Without  attempting  to  specify  the  smallest  market  share 
which  would  still  be  considered  to  threaten  undue  con- 
centration, we  are  clear  that  30%  presents  that  threat.*' 


*"  See  p.  9,  tupra.  We  note  three  factors  that  eauK  us  to  shade 
the  percentages  given  earlier  in  this  opinion,  in  seddng  to  calcu- 
late maHcet  ^re.  (1)  The  percentages  took  no  account  of  banks 
which  do  businesB  in  the  four-<»unty  area  but  have  do  offices 
there;  however,  this  seems  to  be  a  factor  of  little  importance,  at 
least  insofar  as  smaller  customers  are  concerned,  see  note  37,  ntpni. 
(2)  The  percentages  took  no  account  of  banks  which  have  ot&etB  in 
the  four-county  area  but  not. their  home  ofGces  there;  however, 
there  seem  to  be  only  two  such  offices  and  appdlees  in  this  Court 
make  no  reference  to  this  omission.  (3)  There  are  no  percentagea  for 
the  amount  of  business  of  banks  located  in  the  area,  other  than  ap- 
pellees, which  originates  in  the  area.  Appellees  contend  that  since 
most  of  the  40  other  banks  are  smaller,  they  do  a  more  coneentratefUy 
local  busioess  than  appellees,  and  bence  account  for  a  nlativfdy  larger 
proportion  of  such  bufflness.  If  so,  we  doubt  much  correction  is 
needed.  The  five  largest  banks  in  the  four-county  area  at  present 
control  scHne  78%  of  the  area  banks'  assets.  Thus,  ev»i  if  the  aoall 
banks  have  a  somewhat  different  pattern  of  business,  it  is  difficult  to 
see  how  that  would  subetanUally  Himininh  the  appellees'  share  of  the 
local  banking  business. 

No  evidence  was  introduced  as  to  the  quantitative  significaoce  of 
these  three  factors,  and  appellees  do  not  contend  that  as  a  practical 
matter  such  evidence  could  have  been  obtained.  Under  the  cir- 
cumstances, we  think  a  downward  correction  of  the  percentages  to 
30%  produces  a  conservative  estimate  of  appellees'  ma^et  share. 

*'  Kaysen  and  Turner,  mtpra,  note  38,  suggest  that  20%  should  be 
the  line  of  prima  facie  unlawfulness;  Stigler  gu^ests  that  any  acqui- 
sition by  a  firm  controlling  20%  of  the  market  after  the  merger  is 
presumptively  unlawful;  Markham  mentions  25%.  BiA's  priodpal 
test  is  increase  in  market  concentration,  and  be  su^ests  a  figure  of 
7%  or  8%.  And  consult  note  20,  tupra.  We  intimate  no  view  on 
the  validity  of  such  tests  for  we  have  no  need  to  consider  percentages 
smaller  than  those  in  the  case  at  bar,  but  we  note  that  such  tests  an 
more  rigorous  than  is  required  to  dispose  of  the  instant  case.  Need- 
less to  say,  the  fact  that  a  merger  results  in  a  Ie8s-thaD-30%  nuAet 


,y  Google 


AMENS   THE   BANK   MEBQEB   ACT   OF    1V90  3 

Further,  whereas  presently  the  two  largest  banks  in  the 
area  (First  Pennsylvania  and  PNB)  control  between 
tiiem  approximately  44%  of  the  area's  commercial  bank- 
ing businesB,  the  two  lai^est  after  the  merger  (PNB- 
Girard  and  First  Pennsylvania)  will  control  50%. 
Plainly,  we  tJiink,  tiiis  increase  of  more  than  33%  in  con- 
centration must  be  regarded  as  significant.*' 

Our  conclusion  that  these  percentages  raise  an  infer- 
ence that  the  effect  of  the  contemplated  merger  of  appel- 
lees may  be  substantially  to  lessen  competition  is  not  an 
arbitrary  one,  althou^  neither  the  terms  of  §  7  nor  the 
legislative  history  suggests  that  any  particular  percentage 
share  was  deemed  critical.  The  House  Report  states  that 
the  tests  of  illegality  under  amended  §  7  "are  intended 
to  be  similar  to  those  which  the  courts  have  applied  in 
interpreting  the  same  language  as  used  in  other  sections 
of  the  Clayton  Act."  H.  R.  Rep.  No.  1191,  Slat  Cong., 
1st  Sess.  8.  Accordingly,  we  have  relied  upon  decisions 
under  these  other  sections  in  applying  §  7.  See  Broton 
Shoe  Co.,  tupra,  passim;  cf.  United  States  v.  E.  I.  du 
Pont  de  Nemours  A  Co.,  353  U.  S.  586,  595,  and  n.  15. 
In  Standard  OH  Co.  v.  United  States,  337  U.  S.  293,  cited 
in  S.  Rep.  No.  1775,  Slst  Cong.,  2d  Sess.  6,  this  Court  held 
violative  of  S  3  of  the  Clayton  Act  occlusive  contracts 
wherry  the  defendant  company,  which  accounted  for 
23%  of  the  sales  in  the  relevuit  market  and,  together 


share,  or  in  a  less  substantial  increase  in  concentration  than  in  the 
instant  case,  does  not  raise  an  inference  that  the  mei^r  is  not  vio- 
lative of  §  7.    See,  e.  g.,  Brown  Shoe  Co.,  mpra. 

"See  note  41,  tupru.  It  is  no  answer  that,  among  the  three 
presently  largest  finns  (First  Penosylvania,  PNB,  and  Girard),  tbere 
will  be  DO  increase  in  concentration.  If  this  argument  were  valid, 
then  once  a  market  had  become  unduly  concentrated,  further  coq- 
centratioD  would  be  legally  privileged.  On  the  contrary,  if  concen- 
tration is  already  great,  the  importance  of  preventing  even  slight 
increases  in  concentration  and  so  preserving  the  possilnlity  of  eventual 
deeoDcmtratioD  is  correspondingly  great.  Comment,  note  39,  supra, 
at  16M. 
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with  six  other  firms, accounted  for  65%  of  such  sales.msin- 
tained  control  over  outlets  through  which  approximately 
7%  of  the  sales  were  made.  In  Federal  Trade  Comm'n 
V.  Motion  Picture  Adv.  Serv.  Co.,  344  U.  S.  392,  we  held 
unlawful,  under  S  1  of  the  Sherman  Act  and  S  5  of  the 
Federal  Trade  Commission  Act,  rather  than  under  S  3  of 
the  Clayton  Act,  exclusive  arrangementa  whereby  the  four 
major  firms  in  the  industry  had  foreclosed  75%  of  the 
relevant  market;  the  respondent's  market  share,  evi- 
dently, was  20%.  Kessler  and  Stem,  Competition,  Con- 
tract, and  Vertical  Integration,  69  Yale  L.  J.  1,  53 
n.  231  ( 1959) .  In  the  instant  case,  by  way  of  comparison, 
the  four  largest  banks  after  the  merger  will  foreclose  78% 
of  the  relevant  market.  P.  9,  supra.  And  in  Standard 
Fashion  Co.  v.  Magrane-Houeton  Co.,  258  U.  S.  346,  the 
Court  held  violative  of  §  3  a  series  of  exclusive  contracts 
whereby  a  single  manufacturer  controlled  40%  of  the 
industry's  retail  outlets.  Doubtless  these  cases  turned 
to  some  extent  upon  whether  "by  the  nature  of  the  market 
there  is  room  for  newcomers."  Federal  Trade  Comm'n  v. 
Motion  Picture  Adv.  Serv.  Co.,  nipra,  at  395.  But  they 
remain  highly  auf^estive  in  the  present  context,  for  as 
we  noted  in  Brown  Shoe  Co.,  supra,  at  322,  n.  55,  integra- 
tion by  merger  is  more  suspect  than  integration  by  con- 
tract, because  of  the  greater  permanence  of  the  form«-. 
The  market  share  and  market  concentration  figures  in  tiie 
contract-integration  cases,  taken  together  witfi  scholarly 
opinion,  see  notes  41  and  42,  supra,  support,  we  believe, 
the  inference  we  draw  in  the  instant  case  from  the  figures 
disclosed  by  the  record. 

There  is  nothing  in  the  record  of  this  case  to  rebut  the 
inherently  anticompetitive  tendency  manifested  by  these 
percentages.  There  was,  to  be  sure,  testimony  by  bank 
officers  to  the  effect  that  competition  among  banks  in 
Philadelphia  was  vigorous  and  would  continue  to  be  vig- 
orous after  the  mei^er.  We  think,  however,  that  the 
District  Court's  reliance  on  such  evidence  was  misplaced. 
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This  lay  evidence  on  bo  complex  an  economic-legal  prob- 
lem as  tJie  subetantiality  of  the  effect  of  this  merger  upon 
competition  was  entitled  to  little  weight,  in  view  of  the 
witnesses'  failure  to  give  concrete  reasons  for  their 
conclusions.** 

Of  equally  little  value,  we  think,  are  the  assurances 
offered  by  appellees'  witnesses  that  customers  dissatis- 
fied with  the  services  of  the  resulting  bank  may  readily 
turn  to  the  40  other  banks  in  the  Philadelphia  area.  In 
every  case  short  of  outri^t  monopoly,  the  disgruntled 
customer  has  alternatives;  even  in  tightly  oligopolistic 
markets,  there  may  be  small  firms  operating.  A  funda- 
mental purpose  of  amending  §  7  was  to  arrest  the  trend 
toward  concentration,  the  tendency  to  monopoly,  before 
the  consumer's  alternatives  disappeared  through  mei^r, 
and  that  purpose  would  be  ill  served  if  the  law  stayed  its 
huid  until  10,  or  20,  or  30  more  Philadelphia  banks  were 
absorbed.  This  is  not  a  fanciful  eventuality,  in  view  of 
the  strong  trend  toward  mergers  evident  in  the  area,  see 
p.  9,  supra;  and  we  might  note  also  that  entry  of  new 
competitors  into  the  banking  field  is  far  from  easy.** 


"  The  fact  that  Eome  of  the  bank  officers  who  testified  represented 
email  banks  in  competition  with  appellees  does  not  substantially 
enhance  the  probative  value  of  their  testimony.  The  test  of  a  com- 
petitive market  is  not  only  whether  small  competitors  flourish  but 
also  whether  consumen  are  well  served.  See  United  States  v.  Bethle' 
hem  Steel  Corp.,  168  F.  Supp.  576, 688, 592  (D.  C.  S.  D.  N.  Y.  I95S). 
"[C]ongressional  concern  [was]  with  the  protection  of  competition, 
not  competitoTt."  Brown  Shoe  Co.,  tupra,  at  320.  In  an  oligo- 
polistic market,  small  ccnnpaniea  may  be  perfectly  content  to  follow 
the  high  prices  set  by  the  dominant  finnH,  yet  the  market  may  be 
profoundly  anticompetitive. 

**  Entry  is,  of  course,  wholly  a  matter  of  govenunental  grace. 
See  p.  6,  tupra.  In  the  10-year  period  ending  in  1961,  only  one 
new  bank  opened  in  the  Philadelphia  four-county  area.  That  was 
in  1951.  At  the  end  of  10  years,  the  new  bank  controlled  only  one- 
third  of  1%  of  the  area's  deposits. 
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So  also,  we  reject  the  poiition  that  commercial  bank- 
ing, because  it  is  subject  to  a  high  degree  of  governmental 
regulation,  or  because  it  deals  in  tiie  intangibles  of  credit 
and  snvices  rather  than  in  the  manufacture  or  sale  of 
tangible  commodities,  is  somehow  immune  from  the  anti- 
competitive effects  of  undue  concentration.  Competition 
among  banks  exists  at  every  level — price,  variety  of  credit 
arrangements,  convenience  of  location,  attractiveness  of 
physical  surroundings,  credit  information,  investment  ad- 
vice, service  charges,  personal  accommodations,  advertis- 
ing, miscellaneous  special  and  extra  services — and  it  is 
keen;  on  this  appellees'  own  witnesses  were  emphatic/* 


*'  The  following  colloquy  is  representftU^'e: 

"Q.  Mr.  Jemiiiigs,  what  is  the  nsture  of  competition  among  com- 
mercial banks? 

"A.  Keen,  highly  competitive.  I  think,  from  my  own  observation, 
that  I  have  never  known  competition  among  banks  to  be  keener 
than  it  is  today.  .  .  . 

"Q.  In  what  area  does  competition  exist?  .  .  . 

"A.  I  think  the  Btiifest,  sternest  competition  of  all  is  in  the  field 
to  obtain  demand  deposits  and  loans.  .  .  . 

"Q.  What  form  does  the  competition  take? 

"A.  It  takes  many  fonns.  If  we  are  deaUng  with  the  depodts  of 
large  corporations,  wealthy  individuals,  I  would  say  that  most,  if 
not  all,  of  the  major  banks  of  the  country  are  competing  for  such 
deposits.  The  same  would  hold  true  as  regards  bans  to  those  cor- 
porations or  wealthy  individuals. 

"If  we  go  into  the  field  of  smaller  loans,  smaller  deposita,  the  com- 
petition is  more  regional — wide  but  nevertheless  regional— and  there 
tbe  large  banks  as  well  as  the  small  banks  are  after  that  buainess 
with  everything  they  have. 

"Q.  What  form  does  the  competition  take?  Is  it  competition  in 
price? 

"A.  No,  I  wouldn't  say  that  it  is  competition  as  to  price.  After 
all,  interest  rates  are  r^ulated  at  the  top  level  by  tbe  laws  of  the 
50  stat«s.  Interest  rates  at  tbe  bottom  level  have  no  legal  limita- 
tion, but  for  practical  purposes  tbe  prime  rate  .  .  .  fumiahes  a  very 
effective  floor.    I  would  say  that  the  area  of  competition  for  iaterert 
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There  is  no  reason  to  think  that  concentration  is  less 
inimical  to  the  free  play  of  competition  in  banking  than 
in  other  service  industries.  On  the  contrary,  it  is  in 
aO  probability  more  inimical.  For  example,  banks  com- 
pete to  fin  the  credit  needs  of  businessmen.  Small  busi- 
nessmen especially  are,  as  a  practical  matter,  confined 
to  their  locality  for  the  satisfaction  of  their  credit  needs. 
See  note  35,  mpra.  If  the  number  of  banks  in  the  locality 
is  reduced,  the  vigor  of  competition  for  filling  the  mar- 
ginal small  business  borrower's  needs  is  likely  to  diminish. 
At  the  same  time,  his  concomitantly  greater  difiiculty  in 
obtaining  credit  is  likely  to  put  him  at  a  disadvantage 
via-a-vig  larger  businesses  with  which  he  competes.     In 


rates  would  range  betweeD,  let  us  say,  the  prime  rate  of  4^  and  6 
per  cent  for  nonnal  loans  excltidve  of  consunier  loans,  where  higher 
rates  are  pennitted. 

"In  the  area  of  service  charges,  I  would  say  that  banks  are  com- 
petitive in  that  fieM.  They  base  their  service  charges  primarily  on 
their  costs,  but  they  have  to  m^ntain  a  weather  eye  to  windward  as 
to  what  the  competitoiB  are  charging  in  the  service  chaise  field.  The 
minute  they  get  out  of  line  in  connection  with  service  charges  they 
find  tbeir  customers  will  etart  to  protest,  and  if  something  isn't  done 
some  of  the  customers  will  leave  them  for  a  differential  in  service 
charges  of  any  significance. 

"I  do  not  believe  that  competition  is  really  affected  by  the  price 
area.  I  think  it  is  affected  largely  by  the  quality  and  the  caliber  of 
service  that  banks  give  and  whether  or  not  they  feel  they  are  being 
recMved  in  the  right  way,  irtiether  they  are  welcome  in  the  bank, 
Personalitiee  enter  into  it  very  heavily,  but  I  do  not  think  price 
as  such  is  a  major  factor  in  banking  competition.  It  is  there,  it  is 
a  factor,  but  not  major."    (R.  1940-1942.) 

It  should  be  noted  that  besides  competition  in  intfirest  rates,  there 
is  a  great  deal  of  indirect  price  competition  in  the  banking  industry. 
For  example,  the  amount  of  compensating  balance  a  bank  requires  of 
a  borrower  (J.  e.,  the  amount  the  borrower  must  always  retain  in 
his  demand  depoat  account  with  the  bank),  affects  the  real  cost  of 
the  loan,  and  varies  considerably  in  the  bank's  discretion. 
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this  fashion,  concentration  in  banking  accelerates  con- 
centration generally. 

We  turn  now  to  three  affirmative  justifications  which 
appellees  offer  for  the  proposed  merger.  The  first  is  that 
only  through  mergers  can  banks  follow  their  customers 
to  the  suburbs  and  retain  their  business.  This  justifica- 
tion does  not  seem  particularly  related  to  the  instant 
merger,  but  in  any  event  it  has  no  merit.  There  is  an 
alternative  to  the  merger  route:  the  opening  of  new 
branches  in  the  areas  to  which  the  customers  have 
moved — so-called  de  novo  branching.  Appellees  do  not 
contend  that  ^ey  are  unable  to  expand  thus,  by  opening 
new  offices  rather  than  acquiring  existing  ones,  and  surely 
one  premise  of  an  antimet^er  statute  such  as  S  7  is  that 
corporate  growth  by  internal  expansion  is  socially  prefer- 
able to  growth  by  acquisition. 

Second,  it  is  suggested  that  the  increased  lending  limit 
of  the  resulting  bank  will  enable  it  to  compete  with  the 
large  out-of-state  bank,  particularly  the  New  York  banks, 
for  very  large  loans.  We  reject  this  application  of  the 
concept  of  "countervailing  power."  Cf.  KieferStewart 
Co.  V.  Joieph  E.  Seagram  &  Sons,  340  V.  S.  211.  If  anti- 
competitive effects  in  one  market  oould  be  justified  by  pro- 
competitive  consequences  in  another,  the  logical  upshot 
would  be  that  every  firm  in  an  industry  could,  without 
violating  §  7,  embark  on  a  series  of  mergers  that  would 
make  it  in  the  end  as  large  as  the  industiy  leader.  For  if 
all  the  commercial  banks  in  the  Philadelphia  area  merged 
into  one,  it  would  be  smaller  than  the  largest  bank  in  New 
York  City.  This  is  not  a  case,  plainly,  where  two  small 
firms  in  a  market  propose  to  merge  in  order  to  be  able  to 
compete  more  successfully  with  the  leading  firms  in  tibat 
market.  Nor  is  it  a  case  in  which  lack  of  adequate  bank- 
ing facilities  is  causing  hardships  to  individuals  or  busi- 
nesses in  the  community.  The  present  two  largest  banks 
in  Philadelphia  have  lending  limits  of  18,000,000  eadi. 
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The  only  buBinesses  located  in  the  Philadelphia  area 
which  find  such  limits  inadequate  are  large  enough  readily 
to  obtain  bank  credit  in  other  cities. 

This  brings  us  to  appellees'  final  contention,  that  Phila- 
delfdiia  needs  a  bank  lai^r  than  it  now  has  in  order  to 
bring  business  to  the  area  and  stimulate  its  economic  de- 
velopment.  See  p.  12  and  note  10,  supra.  We  are  clear, 
however,  that  a  merger  the  effect  of  which  "may  be  sub- 
stantially  to  lessen  competition"  is  not  saved  because,  on 
some  ultimate  reckoning  of  social  or  economic  debits  and 
credits,  it  may  be  deemed  beneficial.  A  value  choice  of 
such  magnitude  is  beyond  the  ordinary  limits  of  judicial 
competence,  and  in  any  event  has  been  made  for  us 
already,  by  Congress  when  it  enacted  the  amended  §  7. 
Congress  determined  to  preserve  our  traditionally  com- 
petitive economy.  It  therefore  proscribed  anticompeti- 
tive mergers,  the  benign  and  the  malignant  aUke,  fully 
aware,  we  must  assume,  that  some  price  mi^t  have  to 
be  paid. 

In  holding  as  we  do  that  the  merger  of  appellees  would 
violate  S  7  snd  must  therefore  be  enjoined,  we  reject 
appellees'  pervasive  suggestion  that  application  of  the 
procompetitive  policy  of  §  7  to  the  banking  industry  will 
have  dire,  although  unspecified,  consequences  for  the 
national  economy.  Concededly,  PNB  and  Girard  are 
healtliy  and  strong;  they  are  not  undercapitalized  or 
overloaned;  they  have  no  management  problems;  the 
Philadelphia  area  is  not  overbanked;  ruinous  competition 
is  not  in  the  offing.  Section  7  does  not  mandate  cut- 
throat competition  in  the  banking  industry,  and  does 
not  exclude  defenses  based  on  dangers  to  liquidity  or 
solvency,  if  to  avert  them  a  merger  is  necessary."   It  does 


**  Thus,  arguably,  the  so-called  failing-company  defense,  see  Inter- 
natiotud  Shoe  Co.  v.  Federal  Trade  Comm'n,  280  U.  8.  291,  299-303, 
might  have  somewhat  lai^er  contours  as  applied  to  bank  mergers 
because  of  the  greater  public  impact  of  a  bank  failure  compared  with 
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require,  however,  tiiat  the  forces  of  competition  be  allowed 
to  operate  within  the  broad  framework  of  governmental 
regulation  of  the  industry.  The  fact  that  banking  is  a 
highly  regulated  industry  critical  to  the  Nation's  welfare 
makes  the  play  of  competition  not  less  important  but  more 
BO.  At  the  price  of  some  repetition,  we  note  that  if  the 
businessman  is  denied  credit  because  his  banking  alter- 
natives have  been  eliminated  by  mergers,  the  whole 
edifice  of  an  entrepreneurial  system  is  threatened;  if  the 
costs  of  banking  services  and  credit  are  allowed  to  become 
excessive  by  the  absence  of  competitive  pressures,  vir- 
tually all  costs,  in  our  credit  economy,  wiU  be  affected; 
and  unless  competition  is  allowed  to  fulfill  its  role  as  an 
economic  regulator  in  the  banking  industry,  the  result 
may  well  be  even  more  governmental  r^^Iation.  Sub- 
ject to  narrow  qualifications,  it  is  surely  the  case  that 
competition  is  our  fundamental  national  economic  policy, 
offering  as  it  does  the  only  alternative  to  the  cartelisation 
or  governmental  regimentation  of  large  portions  of  the 
economy.  Cf.  Northern  Pac.  R.  Co.  v.  United  Stata, 
356  U.  S.  1,  4.  There  is  no  wturant  for  declining  to 
enforce  it  in  the  instant  case. 

The  judgment  of  the  District  Court  is  reversed  and  the 
case  remanded  with  direction  to  enter  judgment  enjoin- 
ing the  proposed  merger. 

It  i»  to  ordered. 

Mr.  Justice  WHrrE  took  no  part  in  the  conuderation 
or  decision  of  this  case. 


ordiaary  bueiiiesB  failures.  But  the  question  wbat  defman  in  |7 
actioDB  must  be  allowed  in  order  to  avert  unsound  bankiiv  oonditiona 
is  not  before  us,  and  we  intimate  no  view  upon  it. 
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SUPBEME  COUBT  OF  THE  UNITED  STATES 


No.  83. — October  Term, 


United  States,   Appellant, 

V. 

The  Hiiladelphia  National 
Bank  et  al. 


On  Appeal  From  the  United 
States  District  Court  for 
the  Eastern  Disbict  of 
Pennsylvania. 


[June  17,  1963.] 

Mr.  Justice  Harlan,  whom  Mr.  Justice  Stewart 
joins,  dissenting. 

I  suspect  that  no  one  will  be  more  surprised  than  the 
Government  to  find  tibat  the  Clayton  Act  has  carried  the 
day  for  its  case  in  this  Court. 

In  response  to  an  apparently  accelerating  trend  toward 
concentration  in  the  commercial  banking  system  in  this 
country,  a  trend  whidi  existing  laws  were  evidently  ill- 
suited  to  control,  numerous  bills  were  introduced  in 
Congress  from  1955  to  I960.*  During  this  period,  the 
Department  of  Justice  and  the  federal  banking  agencies ' 
advocated  divergent  methods  of  dealing  with  the  com- 
petitive aspects  of  bank  mergers,  the  former  urging  the 
extension  of  §  7  of  the  Clajrton  Act  to  cover  such  mergers 
and  the  latter  supporting  a  regulatory  scheme  under  which 
the  effect  of  a  bank  merger  on  competition  would  be  only 
one  of  the  factors  to  be  considered  in  determining  whe^er 
tiie  merger  would  be  in  the  public  interest.  The  Justice 
Department's  proposals  were  repeatedly  rejected  by  Con- 
gress, and  the  regulatory  approach  of  the  banking  agencies 

^  See  Wemple  k  Cutler,  The  Federal  Bank  Merger  Law  and  the 
Antitrust  Laws,  16  Bus.  Law.  994, 995  (1961).  Many  of  the  bills  are 
summarized  in  Funk,  Antitnigt  Legislation  Affecting  Bank  Mergers, 
7S  Banking  L.  J.  369  (1958). 

*  These  agencies  and  the  areas  of  their  primary  supervisory  respon- 
rability  are:  (1)  the  ComptroUer  of  the  Currency — national  banks; 

(2)  the  Federal   Reserve  System — state  Reserve-member  banks; 

(3)  the  FDIC — insured  nonmember  banks. 


,y  Google 


i  AMEND  THE   BANK  UEBQEB  ACT  07    ISSO 

was  adopted  in  the  Bank  Mei^r  Act  of  1960.    See  infra, 
pp.  7-11. 

Sweeping  aside  the  "design  fashioned  in  the  Bank 
Merger  Act"  as  "predicated  upon  uncertainty  as  to  the 
scope  of  §  7"  of  the  Clayton  Act  (ante,  p.  27),  the  Court 
today  holds  §  7  to  be  applicable  to  bank  mergers  and 
concludes  that  it  has  been  violated  in  this  case.  I  respect- 
fully submit  that  this  holding,  which  sanctions  a  remedy 
regarded  by  Congress  as  inimical  to  the  best  interests  of 
the  banking  industry  and  the  public,  and  which  will  in 
Urge  measure  serve  to  frustrate  ihe  objectives  of  the 
Bank  Merger  Act,  finds  no  justification  in  either  the  terms 
of  the  1950  amendment  of  the  Clayton  Act  or  the  history 
of  the  statute. 


The  key  to  this  case  is  found  in  the  special  position 
occupied  by  commercial  banking  in  the  economy  of  this 
counby.  With  respect  to  both  the  nature  of  the  oper- 
ations performed  and  the  degree  of  governmental  super- 
vision involved,  it  is  fundamentally  different  from 
ordinary  manufacturing  and  mercantile  businesses. 

The  unique  powers  of  commercial  banks  to  accept 
demand  deposits,  provide  checking  account  services, 
and  lend  against  fractional  reserves  permit  the  banking 
system  as  a  whole  to  create  a  supply  of  "money,"  a  func- 
tion which  is  indispensable  to  the  maintenance  of  the 
structure  of  our  national  economy.  And  the  amount  of 
the  funds  held  by  commercial  banks  is  very  large  indeed; 
demand  deposits  alone  represent  approximately  three- 
fourths  of  the  money  supply  in  the  United  States.*  Since 
a  bank's  assets  must  be  sufficiently  liquid  to  acconomodate 
demand  withdrawals,  short-term  commercial  and  indus- 
trial loans  are  the  majtMT  element  in  bank  portfolios,  thus 
nuiking  commercial  banks  the  principal  source  of  shori- 


'SamuelaoD,  Economics  (5tb  ed.  1961),  p.  311. 
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term  businesa  credit.  Many  other  services  are  also  pro- 
vided by  banks,  but  in  these  more  or  less  collateral  anas 
they  receive  more  active  competition  from  other  financial 
institutions/ 

Deposit  banking  operations  affect  not  only  the  volume 
of  money  and  credit,  but  also  the  value  of  the  dollar  and 
the  stability  of  the  currency  system.  In  this  field,  con- 
fflderations  other  than  simply  the  preservation  of  com- 
petition are  relevant.  Moreover,  commercial  banks  are 
entrusted  with  the  safekeeping  of  large  unounts  of  funds 
belonging  to  individu^  and  corporations.  Unlike  the 
ordinary  investor,  these  depositors  do  not  regard  their 
funds  as  subject  to  a  risk  of  loss  and,  at  least  in  the  case 
of  demand  depositors,  they  do  not  receive  a  return  for 
taking  such  a  risk.  A  bank  failure  is  a  community 
disaster;  ita  impact  first  strikes  the  bank's  depositors 
most  heavily,  and  then  spreads  throughout  the  economic 
life  of  the  community."  Safety  and  soundness  of  bulk- 
ing practices  are  thus  critical  factors  in  any  banking 
system. 

The  extensive  blanket  of  state  and  federal  regulation 
of  conrniercial  banking,  much  of  which  is  aimed  at  limit- 
ing competition,  refiects  these  factors.  Since  the  Court's 
opinion  describes,  at  some  length,  aspects  of  the  super- 
vision exercised  by  the  federal  banking  agencies  (ante, 
pp.  5-8),  I  do  no  more  here  than  point  out  that,  in  my 
opinion,  such  regulation  evidences  a  plain  design  grounded 
on  solid  economic  considerations  to  deal  with  banking 
as  a  specialized  field. 

*  For  example,  savings  and  loan  associations,  credit  unions,  and 
other  institutions  compete  with  banks  in  installment  lending  to 
individuals,  and  banks  are  in  competition  with  individuals  in  the 
personal  trust  field. 

'  Since  bank  insolvencies  destroy  sources  of  credit,  not  only  bor- 
rowers but  also  others  who  rely  on  the  borrowers'  ability  to  secure 
loans  may  be  adversely  affected.  See  Berle,  Banldiig  Under  the 
Anti-Truat  Uws,  49  Col.  t.  Rev.  S89,  892  {1949). 
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This  view  is  confinned  by  t^e  Bank  Merger  Act  of 
1960  and  its  history. 

Federal  legislation  dealing  with  bank  mergers*  dates 
from  1918,  when  Congress  provided  that,  subject  to  the 
approval  of  the  Comptroller  of  the  Currency,  two  or 
more  national  banks  could  consolidate  to  form  a  new 
national  bank; '  similar  provision  was  made  in  1927  for 
the  consolidation  of  a  state  and  a  national  bank  resulting 
in  a  national  bank.*  In  1952  mergers  of  national  and 
state  banks  into  national  banks  were  authorized,  also 
conditioned  on  approval  by  the  Comptroller  of  the  Cur- 
rency.' In  1950  Congress  authorized  the  theretofore 
prohibited  "■  merger  or  consolidation  of  a  national  bank 
with  a  state  bank  when  the  assuming  or  resulting  bank 
would  be  a  state  bank."  In  addition,  the  Federal  De- 
posit  Insurance  Act  was  amended  to  require  the  approval 
of  the  FDIC  for  all  mergers  and  consolidations  between 
insured  and  noninsured  banks,  and  of  specified  federal 
banking  agencies  for  conversions  of  insured  banks  into 
insured  state  banks  if  the  conversion  would  result  in  the 
capital  stock  or  surplus  of  the  newly  formed  bank  being 
less  than  that  of  the  converting  bank."  The  Act  further 
required  insured  banks  merging  with  insured  state  banks 


*  The  term  "merger"  is  generally  used  throughout  this  opinion  to 
designate  any  form  of  corporat«  amalgamation.  See  note  7  in  the 
Court's  opinion,  ante,  p.  10.  Occasionally,  however,  as  in  the  above 
paragraph,  the  terms  "merger"  and  "consolidation"  are  used  in  their 
technical  sense. 

'  40  Stat.  1043,  as  amended.  12  U.  S.  C.  §  215. 

«44  Stat.  1225,  as  amended,  12  U.  S.  C.  §215. 

» 66  Stat.  599,  as  amended,  12  U.  S.  C.  §  215a. 

">  See  Paton,  Converdon,  Merger  and  Consolidation  L^islation — 
"Twi>-Way  Street"  For  National  and  State  Banks,  71  Banking  L.  J. 
15  (1954). 

><  64  Stat.  455,  as  amended,  12  U.  S.  C.  §  214a. 

"64  Stat.  457;  see  64  Stat.  892  (now  74  Stat.  129,  12  U.  8.  C. 
(Supp.  IV,  1963),  §  1828(c)). 
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to  secure  the  approval  of  the  Comptroller  of  the  Currency 
if  the  assuming  bank  would  be  a  national  bank,  and  the 
approval  of  the  Board  of  Governors  of  the  Federal  Re- 
serve Sj^tem  and  the  FDIC,  respectively,  if  the  assuming 
or  resulting  bank  would  be  a  state  member  bank  or 
nonraember  insured  bank." 

None  of  this  legislation  prescribed  standards  by  which 
the  appropriate  federal  banking  agencies  were  to  be 
guided  in  determining  the  significuice  to  be  attributed  to 
the  anticompetitive  effects  of  a  proposed  merger.  As 
previously  noted  (supra,  p.  1),  Congress  became  increas- 
ingly concerned  with  this  problem  in  the  1950's.  The 
antitrust  laws  apparently  provided  no  solution ;  in  only 
one  case  prior  to  1960,  United  States  v.  Firstamerica 
Corp.,  Civil  No.  38139,  N.  D.  Cal.,  March  30, 1959,  settled 
by  consent  decree,  had  either  the  Sherman  or  Clayton 
Act  been  invoked  to  attack  a  commercial  bank  merger. 

Indeed  the  inapplicability  to  bank  mergers  of  §  7  of 
the  Clayton  Act,  even  after  it  was  amended  in  1950,  was, 
for  a  time,  an  explicit  premise  on  which  the  Department 
of  Justice  performed  its  antitrust  duties.  In  passing 
upon  an  application  for  informal  clearance  of  a  bank 
merger  in  1955,  the  Department  stated: 

"After  a  complete  consideration  of  this  matter,  we 
have  concluded  that  this  Department  would  not  have 
jurisdiction  to  proceed  under  section  7  of  the  Clayton 
Act.  For  this  reason  this  Department  does  not 
presently  plan  to  take  any  action  on  this  matter." 
Hearings  before  the  Antitrust  Subcommittee  of  the 
House  Committee  on  the  Judiciary,  84th  Cong.,  Ist 
Sess.,  Ser.  3,  pt.  3,  p.  2141  (1955). 


"Jbid.  However,  under  the  Act,  insured  banks  merging  with 
insured  state  banks  did  not  have  to  obtain  approval  unless  the  capita] 
stock  or  surplus  of  the  resulting  or  assuming  bank  would  be  lees  than 
the  Bggr^ate  capital  stock  or  surplus  of  all  the  merging  banks. 
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And  in  testifying  before  the  Senate  Committee  on  Bulk- 
ing and  Currency  in  1957  Attorney  General  Brownell, 
speaking  of  bank  mergers,  noted: 

"On  the  basis  of  these  provisions  the  Departanent  of 
Justice  has  concluded,  and  all  apparently  agree,  that 
asset  acquisitions  by  banks  are  not  covered  by  sec- 
tion 7  [of  the  Clayton  Act]  as  amended  in  1950." 
HeU'ings  on  the  Financial  Institutions  Act  of  1957 
before  a  Subcommittee  of  the  Senate  Committee  on 
Banking  and  Currency,  85th  Cong.,  1st  Sess.,  pt.  2, 
p.  1030  (1957). 
Similar  statements  were  repeatedly  made  to  Congress  by 
Justice  Department  representatives  in  the  years  prior  to 
the  enactment  of  the  Bank  Merger  Act." 

The  inapplicability  of  §  7  to  bank  mergers  was  also 
an  explicit  basis  on  which  Congress  acted  in  passing  the 
Bank  Merger  Act  of  1960.  The  Senate  Report  on  S.  1062, 
the  bill  that  was  finally  enacted,  stated: 

"Since  bank  mergers  are  customarily,  if  not  invari- 
ably, carried  out  by  asset  acquisitions,  they  are 
exempt  from  section  7  of  the  Clayton  Act.  (Stock 
acquisitions  by  bank  holding  companies,  as  distin- 
guished from  mergers  and  consolidations,  are  subject 
to  both  the  Bank  Holding  Company  Act  of  1956  and 
sec.  7  of  the  Clayton  Act.)"  S.  Rep.  No.  196,  86th 
Cong.,  1st  Sess.  1-2  (1959). 

"In  1950  (64  Stat.  1125)  section  7  of  the  Clayton 
Act  was  amended  to  correct  these  deficiencies.  Ac- 
quisitions of  assets  were  included  within  the  section, 


"  See  Hearings  before  the  Antitrust  Subconunittee  of  the  House 
Committee  on  the  Judiciary,  841h  Cong.,  1st  Sesa.,  Ser.  3,  pt.  1,  pp. 
243-244  (1955) ;  Hearings  on  S.  3911  before  a  Subconunittee  of  the 
Senate  Committee  on  Banking  and  Currency,  84th  Cong.,  2d  Sesa. 
60-61,  84  (1956) ;  Hearings  on  S.  1062  before  the  Senate  Conmiittee 
on  Banking  and  Currency,  86th  Cong.,  1st  Sess.  9  (1959). 
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in  addition  to  stock  acquisitions,  but  only  in  the  case 
of  corporations  subject  to  tiie  jurisdiction  of  the 
Federal  Trade  Commission  (banks,  being  subject  to 
the  jurisdiction  of  the  Federal  Reserve  Board  for 
purposes  of  the  Clayton  Act  by  virtue  of  section  11 
of  that  act,  were  not  afifected)."    Id.,  at  5." 
During  the  floor  debates  Representative  Spence,  the 
Chairman  of  Uie  House  Committee  on  Banking  and  Cur- 
rency, recognized  the  same  difficulty:  "The  Clayton  Act 
is  ineffective  as  to  bank  mergers  because  in  the  case  of 
banks  it  covers  only  stock  acquisitions  and  bank  mergers 
are  not  accomplished  that  way."    106  Cong.,  Rec.  7257 
(I960)" 

But  instead  of  extending  the  scope  of  §  7  to  cover  bank 
mergers,  as  numerous  proposed  unendments  to  that  sec- 
tion were  designed  to  accomplish,"  Congress  made  the 


»  See  also  H.  R.  Rep.  No.  1416, 86th  Cong.,  2d  Sees.  5  (I960)  ("The 
Federal  antitnist  laws  are  also  inadequate  to  the  task  of  regulating 
bank  mergers;  while  the  Attorney  General  may  move  against  bank 
mergers  to  a  limited  extent  under  the  Sherman  Act,  the  Clayton  Act 
offers  Uttle  help.");  id.,  at  9  ("Because  section  7  [of  the  Gayton 
Act]  is  Umited,  insofar  as  banks  are  concerned,  to  cases  where  a 
merger  is  acctmiplished  through  acquisition  of  stock,  and  because 
bank  mergers  are  accomplished  by  asset  acquirations  rather  than 
stock  acquisitions,  the  act  offers  'little  help,'  in  the  words  of  Hon. 
Robert  A.  Bicke,  acting  head  of  the  Antitrust  Division,  in  controlling 
bank  mergers."). 

'*  In  the  Senate,  a  sponsor  of  S.  1062,  Senator  Fulbright,  re- 
ported that  the  "1950  amendment  to  section  7  of  the  Clayton  Act, 
which  for  the  first  time  imposed  controls  over  mergers  by  means 
other  than  stock  acquisitions,  did  not  apply  to  bank  mergers  which 
are  practically  invariably  accomplished  by  means  other  than  stock 
acquisition.  Accordingly  for  all  practical  purposes  bank  mergeiB  have 
been  and  still  are  exempt  from  section  7  of  the  Clayton  Act."  106 
Cong.  Kec.  9711  (1960). 

"E.  g.,  H.  R.  5948,  84th  Cong.  1st  Sesa.  (1955);  S.  198,  85th 
Coi«.,  1st  Sess.  (1957);  S.  722,  SSth  Cong.,  Ist  Sess.  (1957);  see 
note  1,  supra. 
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deliberate  policy  judgment  that  "it  if  impoosible  to  sud 
itet  bank  mergen  to  the  simple  rule  of  aection  7  of  IjJ 
rn«yton  Act.    Under  that  act,  a  merger  would  be  baiTi^ 
if  it  mifiJit  tend  sulxtantiaUy  to  leaseD  eompctitioti.  i 
Kflrdlejii  of  the  effect*  on  the  public  interest"     105  Conj 
Rr<!.   mm   n059)    f remarks  of  Senator  Robcrtt- 
ii[K>tiftor  of  H.   1062).    Because  of  the  peculiar  <i 
of  ttio  coinmerctal  bankioK  industry,  ite  cni<-u 
tlio  economy,  and  its  intimate  connection  witii  I 
and  monetary  operations  of  the  Govcrnmini 
rfjeclod  the  notion  that  the  general  econoniir 
new  j)reini»e8  of  the  Clayton  Act  should  bt>  tl]i 
ftiderationH  applicable  to  this  field.    Unrr-,-;:; 
competition  was  thought  to  have  been  it  h  .1 
the  panic  of  1!K)7  and  of  the  bank  failur"- 
atui  was  regarded  as  a  highly  uiulcinir: ' 
inipoH(>  on  i)ankH  in  the  future: 

"Banking  is  too  important  to  del   ■ 

to  the  Government,  and  the  p^:'  1 

mit  unregulated  and  unrestii'' 

field. 


'•S    Hep.  No.  106,  86th  CnntC, 
nKNin  the  Nutioo  has  euffend  Uf- 

iitii-i)ntmli»l  ronipotitiou  in  Ihi'   '' 
I'icntlv  n-Knlnicti  rumpftition 
Iwtnfwiwll**--'.  '■""»<■•   '-■-■ 

<t>iiM  uut  'I' 
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"The  antitrust  laws  have  reflected  an  awareness 
of  the  difference  between  banking  and  other  regulated 
industries  on  the  one  hand,  and  ordinary  unregu- 
lated industries  and  commercial  enterprises  on  the 
other  hand."  106  Cong.  Rec.  9711  (1960)  (remarks 
of  Senator  Fulbright,  a  sponsor  of  S.  1062). 

"It  is  this  distinction  between  banking  and  other 
businesses  which  justifies  different  treatment  for  bank 
mergers  and  other  mergers.    It  was  this  distinction 
that  led  tiie  Senate  to  reject  the  flat  prohibition  of 
the  Clayton  Act  test  which  applies  to  other  mergers." 
Id.,  at  9712." 
Thus  the  Committee  on  Banking  and  Currency  recom* 
mended  "continuance  of  the  existing  exemption  from  sec- 
tion 7  of  the  Clayton  Act."    105  Cong.  Rec.  8076  (1959). 
Congress  accepted  this  recommendation ; .  it  decided  to 
handle  the  problem  of  concentration  in  commercial  bank- 
ing "throu^  banking  laws,-  specially  framed  to  fit  the 
particular  needs  of  the  field  .  .  .  ."    S.  Rep.  No.  196, 
86th  Cong.,  1st  Sees.  18  (1959).    As  finally  enacted  in 
1960,  the  Bank  Merger  Act  embodies  the  regulatory  ap- 
proach advocated  by  the  banking  agencies,  vesting  in 
them  responsibility  for  its  administration  and  placing  the 
scheme  within  the  framework  of  existing  banking  laws  as 
an  amendment  to  §  18  (c)  of  the  Federal  Deposit  Insur- 
ance Act,  12  U.  S.  C.  (Supp.  IV,  1963),  §  1828  (c).*"    It 
maintains  the  latter  Act's  requirement  of  advance  ap- 
proval by  the  appropriate  federal  agency  for  mergers  be- 
tween insured  banks  and  between  insured  and  noninsured 


"  See  also  S.  Rep.  No.  196,  86th  Cong.,  lat  Sesa.  16  (1959) :  "But 
it  ia  impoadble  to  require  uorestricted  competition  in  the  field  of 
banking,  and  it  would  be  impoesible  to  subject  banks  to  the  rules 
applicable  to  ordinary  industrial  and  commereial  concerns,  not  sub- 
ject to  r^culation  and  not  vested  with  a  public  interest." 

■*  For  tbe  pertinent  text  of  the  statute,  see  note  8  in  the  Court's 
opinion,  <mU,  pp.  10-U. 
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banks  (supra,  pp.  4-5),  but  establishes  tiiat  such  approval 
is  necessary  in  every  merger  of  this  type.  To  aid  the 
respective  agencies  in  determining  whether  to  ^prove 
a  merger,  and  in  "the  interests  of  uniform  standards." 
(12  U.  S.  C.  (Supp.  IV,  1963),  §  1828  (c)),  the  Act  re- 
quires the  two  agencies  not  making  the  particular  deci- 
sion and  the  Attorney  General  to  submit  to  the  imme- 
diately responsible  agency  reports  on  the  competitive 
factors  involved.  It  further  provides  that  in  addition  to 
considering  the  banking  factors  examined  by  the  FDIC 
in  connection  with  applications  to  become  an  insured 
bank,  which  focus  primarily  on  matters  of  safety  and 
soundness,"  the  approving  agency  "shall  also  take  into 
consideration  the  effect  of  the  transaction  on  competition 
(including  any  tendency  toward  monopoly),  and  shall  not 
approve  the  transaction  unless,  after  considering  all  of 
such  factors,  it  finds  the  transaction  to  be  in  the  public 
interest."    12  U.  S.  C.  (Supp.  IV,  1963),  §  1828  (c). 

The  congressional  purpose  clearly  emerges  from  the 
terms  of  the  statute  and  from  the  committee  reports, 
hearings,  and  floor  debates  on  the  bills.  Time  and  again 
it  was  repeated  that  effect  on  competition  was  not  to  be 
the  controlling  factor  in  determining  whether  to  approve 
a  bank  merger,  that  a  merger  could  be  approved  as  being 
in  the  public  interest  even  though  it  would  cause  a 
substantial  lessening  of  competition.  The  following 
statement  is  typical: 

"The  committee  wants  to  make  crystal  clear  its 
intention  that  the  various  banking  factors  in  any  par- 


"  These  factors  are:  "the  financial  history  and  condition  of  each 
of  the  banks  involved,  the  adequacy  of  its  capital  atnicture,  its  future 
earnings  prospects,  the  general  character  of  iu  management,  the 
convenience  and  needs  of  the  community  to  be  served,  and  whether 
or  not  ita  corporate  powers  are  consistent  with  the  purposes  of  thia 
chapter."  12  U.  S.  C.  (Supp.  IV,  1963),  g  1828  (c).  Compare  §6 
of  the  Federal  Deposit  Insurance  Act,  12  U.  S.  C.  §  1816. 
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ticular  case  may  be  held  to  outweigh  the  competitive 
factors,  and  that  the  competitive  factors,  however 
favorable  or  unfavorable,  are  not,  in  and  of  them- 
selves, controlling  on  the  decision.    And,  of  course, 
the  banking  agencies  are  not  bound  in  their  consid- 
eration of  the  competitive  factors  by  the  report  of 
&e  Attorney  General."    S.  Rep.  No.  196, 86th  Cong., 
1st  Sess.  24  (1959) ;  id.,  at  19,  21." 
The  foregoing  statement  also  shows  ^at  it  was  the  con- 
gressional intention  to  place  the  responsibility  for  ap- 
proval squarely  on  the  banking  agencies;  the  report  of 
the  Attorney  General  on  the  competitive  aspects  of  a 
merger  was  to  be  advisory  only."    And  there  was  delib> 
erately  omitted  any  attempt  to  specify  or  restrict  the 
kinds  of  circumstances  in  which  the  agencies  might  prop- 
erly determine  that  a  proposed  merger  would  be  in  the 
public  interest  notwithstanding  its  adverse  effect  on 
competition.** 

■*  See  also  106  Cong.  Rec.  7259  (1960) :  "The  language  of  S.  10S2 
as  amended  by  the  House  Banking  and  Currency  Committee  and  as 
it  appears  in  the  bill  we  are  now  about  to  pass  in  the  Bouse  makes 
it  clear  that  the  competitive  and  monopoliHtie  factors  are  to  be  con- 
sidered along  with  the  banking  factors  and  that  after  conradering  all 
of  the  factors  involved,  if  the  resulting  institution  will  be  in  the  pubUc 
interest,  then  the  application  should  be  approved  and  otherwise 
disapproved." 

"106  Cong.  Rec.  7257  (1960):  "This  puts  the  responsibility  for 
acting  on  a  proposed  merger  where  it  belongs — in  the  agency  charged 
with  supervising  and  examining  the  bank  which  nill  result  from  the 
merger.  Out  of  their  years  of  experience  in  supervising  banks,  our 
Federal  banking  agencies  have  developed  specialized  knowledge  of 
banking  and  the  people  who  engage  in  it.  They  are  experts  at  judg- 
ing the  condition  of  the  banks  involved,  their  prospects,  their  manage- 
ment, and  the  needs  of  the  community  for  banking  services.  They 
should  hftve  primary  re»potisibiUty  in  decidii^  whether  a  proposed 
me^er  would  be  in  the  pubUc  interest."    (Emphasis  added.) 

"  H.  R.  Rep.  No.  1416, 86th  Cong.,  2d  Seas.  11-12  (1960) :  "We  are 
convinced,  also,  that  approval  of  a  merger  should  depend  on  a  posi- 
tive showing  of  some  benefit  to  be  derived  from  it.    A3  previously 
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What  Congress  has  chosen  to  do  about  mergers  and 
their  effect  on  competition  in  the  highly  specialized  field 
of  commercial  banking  could  not  be  more  "crystal  clear." 
(Supra,  p.  10.)  But  in  tiie  face  of  overwhelming  evi- 
dence to  the  contrary,  the  Court,  with  perfect  equanimity, 
finds  "uncertainty"  in  the  foundations  of  the  Bank 
Merger  Act  (ante,  p.  27)  and  on  this  premise  puts  it  aside 
as  irrelevant  to  the  task  of  construing  the  scope  of  §  7 
of  the  Clayton  Act. 

I  am  unable  to  conceive  of  a  more  inappropriate  case 
in  which  to  overturn  the  considered  opinion  of  all  con- 
cerned as  to  the  reach  of  prior  legislation.**  For  10  years 
everyone — the  department  responsible  for  antitrust  law 
enforcement,  the  banking  industry,  the  Congress,  and  the 
bar — proceeded  on  the  assumption  tiiat  the  1950  amend- 
ment of  the  Clayton  Act  did  not  affect  bank  mergers. 
This  assumption  provided  a  major  impetus  to  the  enact- 
ment of  remedial  legislation,  and  Congress,  when  it  finally 
settled  on  what  it  thought  was  the  solution  to  tiie  problem 
at  hand,  emphatically  rejected  the  remedy  now  brought 
to  life  by  the  Court. 

The  result  is,  of  course,  that  the  Bank  Merger  Act  is 
almost  completely  nullified;  its  enactment  turns  out  to 
have  been  an  exorbitant  waste  of  congressional  time  and 
enei^.  As  the  present  case  illustrates,  the  Attorney 
General's  report  to  the  designated  banking  agency  is  no 
longer  truly  advisory,  for  if  the  agency's  decision  is  not 


indicated,  your  committee  is  not  prepared  to  say  that  the  cases 
enumerated  in  the  hearings  are  the  only  instances  in  which  a  merger 
is  in  the  public  interest,  nor  are  we  prepared  to  devise  a  specific  and 
exclusive  list  of  situations  in  which  a  merger  should  be  approved." 

"  Compare  State  Board  of  Im.  v.  Todd  Shipyarda  Corp.,  370  U.  S. 
4SI,  in  which  this  Court  refused  to  reconsider  certain  prior  decisions 
because  Congrera  had  "posited  a  regime  of  state  regulation"  of  tbe 
insurance  business  on  their  continuing  validity.  Of.  Toolmn  v.  Ifev 
rork  Yttnkee$,  Inc..  346  U.  S.  356. 


,y  Google 


AMBND  THE  BANK  MBBQER  ACT  OF   1900  ^ 

satisfactory  a  1 7  suit  may  be  commenced  immediately.** 
The  bank  merger's  legality  will  then  be  judged  solely  from 
its  competitive  aspects,  unencumbered  by  any  consid- 
erations peculiar  to  banking.*^  And  if  such  a  suit  were 
deemed  to  lie  after  a  bank  merger  has  been  consummated, 
there  would  then  be  introduced  into  this  field,  for  the 
first  time  to  any  significant  extent,  the  threat  of  divesti- 
ture of  assets  and  all  the  complexities  and  disruption 
attendant  upon  the  use  of  that  sanction.*'  The  only 
vestige  of  the  Bank  Merger  Act  which  remains  is  that  the 
banking  agencies  will  have  an  initial  veto.** 


"  If  a  bank  merger  such  aa  this  falls  vithio  the  category  of  a 
"stock"  acquisition,  a  §  7  suit  to  enjoin  it  may  be  brought  not  only 
by  the  Attorney  General,  but  by  the  Federal  Reserve  Board  aa  well. 
See  S  11  of  the  Clsyton  Act,  15  U.  9.  C.  §21  (vesting  authority  in 
the  Board  to  enforce  §7  "where  applicable  to  banks").  In  an 
attempt  to  retain  some  semblance  of  the  structure  erected  by  Con- 
gress in  the  Bank  Merger  Act,  the  Court  states  that  it  "supplant^ . . . 
whatever  authority  the  FRB  may  have  acquired  under  §  1 1,  by  virtue 
of  the  amendment  of  §  7,  to  enforce  §  7  against  bank  mergers."  Ante, 
p.  22,  note  22.  Since  both  the  Attorney  General  and  the  Federal  Ke- 
Berve  Board  have  purely  advisory  roles  where  a  bank  merger  will 
result  in  a  national  bank,  the  Court's  reasoning  with  respect  to  the 
effect  of  the  Bank  Merger  Act  upon  enforcement  authority  should 
apply  with  equal  force  to  both. 

n  Indeed  the  Court  has  erected  a  simple  yardstick  in  order  to 
dleviate  the  agony  of  analyiiQg  economic  data — control  of  30% 
of  a  commercial  banking  market  is  prohibited.    Ante,  pp.  41-42. 

■*  Although  g  7  of  the  Clayton  Act  is  applicable  to  an  outright 
purehaae  of  bank  stock,  this  form  of  amalgamation  is  infrequently 
used  in  the  banking  field  and  does  not  involve  divestiture  problems  of 
the  same  magnitude  as  does  an  asset  acquisition. 

"  It  is  true,  as  the  Court  points  out  (ante,  p.  32),  that  Congress, 
in  enacting  the  Bank  Merger  Act,  agreed  that  tiie  appUcability  of  the 
Sherman  Act  to  banking  should  not  be  disturbed.  See,  e.  g.,  105 
Coi%.  Rec.  8076  (1959).  But  surely  this  alone  provides  no  con- 
ceivable justification  for  applying  the  Clayton  Act  as  well.  Apart 
tnm  the  fact  that  the  Sherman  Act  covers  many  kinds  of  restraints 
besides  mergers,  one  of  the  sponsors  of  the  Bank  Merger  Act  (Sen- 
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This  frustration  of  a  nuuiifest  congresdoDal  design  ia, 
in  ray  view,  a  most  unwarranted  intrusion  upon  the  l^ps- 
lative  domain.  I  submit  that  wheUever  may  have  been 
the  congressional  purpose  in  1950,  Congress  has  now  so 
plainly  pronounced  its  current  judgment  that  bank 
mergers  &K  not  within  the  reach  of  S  7  that  this  Court 
is  duty  bound  to  effectuate  its  choice. 

But  I  need  not  rest  on  this  proposition,  for,  as  will 
now  be  shown,  there  is  nothing  in  the  1950  amendment 
to  §  7  or  its  legislative  history  to  support  the  conclusion 
that  Congress  even  then  intended  to  subject  bank  mo^rs 
to  this  provision  of  the  Clayton  Act. 

II. 
Prior  to  1950  S  7  of  the  Clayton  Act  read,  in  pertinent 
part,  as  follows: 

"No  corporation  engaged  in  commerce  shall  ac-  - 
quire,  directly  or  indirectly,  the  whole  or  any  part 
of  the  stock  or  other  share  capital  of  another  corpora- 
tion engaged  also  in  commerce,  where  the  effect  of 


ator  Fulbright)  expressed  his  expectation  that  in  a  Sherman  Act 
case  a  bank  merger  would  not  be  subjected  to  strict  antitrust  stand- 
ards to  the  exclusion  of  aU  other  considerations:  "And  even  if  the 
Sherman  Act  is  held  to  apply  to  banking  and  to  bank  mergers,  it  seems 
clear  that  under  the  rule  of  reason  spelled  out  in  the  Standard  Oil 
case,  different  considerations  will  be  found  appUcable,  in  a  r^ulated 
field  like  banking,  in  determining  whether  activities  would  'unduly 
diminish  competition,'  in  the  words  of  the  Supreme  Court  in  that 
case."  106  Cong.  Rec.  9711  (1960).  Moreover,  this  Court  has  rec- 
ognized in  other  areas  that  it  may  be  necessary  to  accommodate  the 
Sherman  Act  to  regulatory  policy.  McLean  Truckinn  Co.  v.  UniUd 
SUUes,  32!  U.  S.  67,  83;  Federal  CommunictUions  Comm'n  v,  RCA 
Commumcatiom,  Inc.,  346  U.  S.  86,  91-92.  See  also  United  State*  v. 
Columbia  Steel  Co.,  334  U.  S.  495,  527.  And  of  course  the  Sherman 
Act  is  concerned  more  with  existing  anticompetitive  eflecta  than 
with  future  probabilities,  and  thus  would  not  reach  incipient  restraints 
to  the  same  extent  as  would  §  7  of  the  Clayton  Act,  Seefiroum  Shoe 
Co.  V.  United  States,  370  U.  S.  294, 317-318  and  notes  32, 33. 
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such  acquisition  may  be  to  substantially  lessen  com- 
petition between  the  corporation  whose  stock  is  so 
acquired  and  the  corporation  making  the  acquisition, 
or  to  restrain  such  commerce  in  any  section  or  com- 
munity, or  tend  to  create  a  monopoly  of  any  line  of 
commerce." 

In  1950  this  section  was  unended  to  read  (the  major 

amendments  being  indicated  in  italics) : 

"No  corporation  engaged  in  commerce  shall  ac- 
quire, directly  or  indirectly,  the  whole  or  any  part 
of  the  stock  or  other  share  capital  and  no  corporation 
subject  to  the  jurisdiction  of  the  Federal  Trade  Com- 
misgion  shall  acquire  the  whole  or  any  part  of  the 
assets  of  another  corporation  engaged  also  in  com- 
merce, where  in  any  line  of  commerce  in  any  section 
of  the  country,  the  effect  of  such  acquisition  may  be 
substantially  to  lessen  competition,  or  to  tend  to 
create  a  monopoly." 

If  Congress  did  intend  the  1950  amendment  to  reach 
bank  mergers,  it  certainly  went  at  the  matter  in  a 
very  peculiar  way.  While  prohibiting  asset  acquisitions 
having  the  anticompetive  effects  described  in  §  7,  it  lim- 
.  ited  the  applicability  of  that  provision  to  corporations 
subject  to  t^e  jurisdiction  of  the  Federal  Trade  Commis- 
sion, which  does  not  include  banks.  And  it  reenacted  the 
stock-acquisition  provision  in  the  very  same  language 
which — as  it  was  fully  aware — had  been  interpreted  not 
to  reach  the  type  of  merger  customarily  used  in  the  bank- 
ing industry.  Seein/ra,  pp.  18-21.  In  the  past  this  Court 
has  drawn  the  normal  inference  that  such  a  reenact- 
ment  indicates  congressional  adoption  of  the  prior  judi- 
cial statutory  construction.  B.  g.,  United  States  v.  Dixon, 
347  U.  S.  381 ;  Overstreet  v.  North  Shore  Corp.,  318  U.  S. 
125,  131-132. 
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Iq  this  instance,  however,  the  Court  holds  that  the 
stock-acquisition  provision  underwent  an  expanave  meta- 
morphosis, so  that  it  now  embraces  all  meters  or  consoli- 
dations involving  an  exchange  of  stock.  Since  bank 
mergers  usually,  if  not  always,  do  involve  exchanges  of 
stock,  the  effect  of  this  construction  is  to  rob  the  Federal 
Trade  Commission  provision  relating  to  asset-acquisitions 
of  all  force  as  a  substantive  limitation  upon  the  scope  of 
§  7;  according  to  the  Court  the  purpose  of  tiiat  provision 
was  merely  to  ensure  the  Commission's  role  in  the  enforce- 
ment of  S  7.  Ante,  pp.  24-26.  In  short,  under  this  rea- 
soning bank  mergers  to  all  intents  and  purposes  are  fully 
within  the  reach  of  §  7. 

A  more  circiunspect  look  at  the  1950  amendment  of 
§  7  and  its  background  will  ^ow  that  this  construction 
is  not  tenable. 

The  language  of  the  stock-acquisition  provision  itself 
is  hardly  congenial  to  the  Court's  interpretation.  The 
PN&-Girard  merger  is  technically  a  consolidation,  gov- 
erned by  §  20  of  the  national  banking  laws,  12  U.  S.  C. 
(Supp.  IV,  1963),  §  215.  Under  that  section,  the  corpo- 
rate existence  of  both  PNB  and  Girard,  all  of  their  rights, 
franchises,  assets,  and  liabilities,  would  be  automatically 
vested  in  the  resulting  bank,  which  would  operate  under 
the  PNB  charter.  PNB  itself  would  acquire  nothing. 
Rather,  the  two  banks  would  be  creating  a  new  entity 
by  the  amalgamation  of  their  properties,  and  the  sub- 
sequent conversion  of  Girard  stock  (which  would  then 
represent  ownership  in  a  nonfunctioning  entity)  into 
stock  of  the  resulting  bank  would  simply  be  part  of  the 
mechanics  by  which  ownership  in  the  new  entity  would 
be  reflected.  Clearly  this  is  not  a  case  of  a  corporation 
acquiring  the  stock  of  another  functioning  corporation, 
which  is  the  only  situation  where  "the  effect  of  ...  [a 
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stock]  acquisition  may  be  substantially  to  lessen  competi- 
tion."   (Emphasis  added. ) 

There  are  further  crucial  difierences  between  a  merger 
and  a  stock  acquisition.  A  mei^r  normally  requires 
public  notice,  tiie  approval  of  the  holders  of  two-thirds  of 
the  outstanding  shares  of  each  bank,  and  dissenting  share- 
holders have  the  right  to  receive  in  cash  the  appraised 
value  of  their  shares.*"  A  purchase  of  stock  may  be  done 
privately,  and  the  only  approval  involved  is  that  of  the 
individual  parties  to  the  transaction.  Unlike  a  mei^ed 
company,  a  corporation  whose  stock  is  acquired  usually 
remains  in  business  as  a  subsidiary  of  the  acquiring 
corporation.** 

The  Government,  however,  contends  that  a  mei^r 
more  closely  resembles  a  stock  acquisition  than  an  asset 
acquisition  because  of  one  similarity  of  central  impor- 
tance: the  acquisition  by  one  corporation  of  an  immedi- 
ate voice  in  the  management  of  the  business  of  another 
corporation.  But  this  is  obviously  true  a  fortiori  of  asset 
acquisitions  of  sufficient  magnitude  to  fall  within  the 
prohibition  of  §  7;  if  a  corporation  buys  the  plants,  equip- 
ment, inventory,  etc.,  of  another  corporation,  it  acquires 
absolute  control  over,  not  merely  a  voice  in  the  manage- 
ment of,  another  business. 


*"  In  these  respects  a  merger  is  precisely  the  contrary  of  what  g  7 
was  originally  dengned  to  proGcribe — ^the  secret  acquisition  of  cor- 
porate control.    See  the  Court's  opinion,  ante,  p.  16. 

"  That  the  stock-acquimtion  provision  was  not  intended  to  cover 
mergers  is  strongly  suggested  by  the  second  paragraph  of  §  7 :  "No 
corporation  shall  acquire  .  .  .  any  part  of  the  stock  ...  of  one  or 
more  corporations  .  .  .  where  ...  the  effect  .  .  .  ot  tkeuae  of  such 
stock  by  the  voting  or  granting  of  proxies  .  .  .  may  be  substantially 
to  lessen  competition,  or  to  tend  to  create  a  monopoly."  15  U.  S.  C. 
S  18.  (Emphasis  added.)  After  a  merger  has  been  consummated, 
the  resulting  corporation  holds  no  stock  in  any  party  to  the  merger; 
thus  there  can  be  in  this  rituation  no  such  thing  as  a  restraint  of  trade 
by  "the  use"  of  the  voting  power  of  acquired  stock. 
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The  legislative  history  of  the  1950  amendment  also 
unquestionably  negates  any  inference  that  Congreas  in- 
tended to  reach  bank  mergers.  It  is  true  that  the  purpose 
was  "to  plug  a  loophole"  in  §7  (95  Cong.  Rec.  11485 
(1949)  (remarks  of  Representative  Celler) ).  But  simply 
to  state  this  broad  proposition  does  not  answer  the  precise 
questions  presented  here:  what  was  the  nature  of  the 
loophole  sought  to  be  closed;  what  were  the  means  chosen 
to  close  it? 

The  answer  to  the  latter  question  is  unmistakably 
indicated  by  the  relationship  between  the  1950  amend- 
ment and  previous  judicial  decisions.  In  Arrmo-Hart  A 
Hegeman  Elec.  Co.  v.  Federal  Trade  Comtn'n,  291  U.  S. 
587,  this  Court,  by  a  divided  vote,  ruled  on  the  scope  of 
the  Federal  Trade  Commission's  remedial  powers  undo- 
the  original  Clajrton  Act.  After  the  Commisuon  had 
issued  a  §  7  complaint  against  a  holding  company  which 
had  been  formed  by  the  stockholders  of  two  manufactur- 
ing corporations,  steps  were  taken  to  avoid  the  Commis- 
sion's jurisdiction.  Two  new  holding  companies  were 
formed,  each  acquired  all  the  common  stock  of  one  of  the 
manufacturing  companies,  and  each  issued  its  stock 
directly  to  the  stockholders  of  the  original  holding  com- 
pany. This  company  then  dissolved  and  the  two  new 
holding  companies  and  their  respective  manufacturing 
subsidiaries  merged  into  one  corporation.  This  Court 
held  that  the  Commission  had  no  authority,  after  the 
merger,  to  order  the  resulting  corporation  to  divest  itself 
of  assets.  An  essential  part  of  this  holding  was  that  the 
merger  in  question,  which  was  technically  a  consolidation 
similar  to  that  here  planned  by  FNB  and  Girard,  was  not 
a  stock  acquisition  within  the  prohibitions  of  §  7:  "If  the 
merger  of  the  two  manufacturing  corporations  and  the 
combination  of  their  assets  was  in  any  respect  a  violation 
of  any  antitrust  law,  as  to  which  we  express  no  opinion,  it 
was  necessarily  a  violation  of  statutory  prohibitions  oth» 
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than  those  found  in  the  Clayton  Act."   291  U.  S.,  at  599; 
see  id.,  at  595." 

This  decision,  along  with  two  others  earlier  handed 
down  by  this  Court  (Thatcher  Mfg.  Co.  v.  Federal  Trade 
Comm'n  and  Swift  db  Co.  v.  Federal  Trade  Comm'n, 
decided  together  witii  Federal  Trade  Comm'n  v.  Western 
Meat  Co.,  272  U.  S.  554),  perhaps  provided  more  of  a 
spur  to  enactment  of  the  "assets"  amendment  to  §  7  than 
any  other  single  factor.  These  decisions  were  universally 
regarded  as  opening  the  unfortunate  loophole  whereby 
§  7  could  be  evaded  through  the  use  of  an  asset  acquisi- 
tion. Representative  Celler  expressed  the  view  of 
Congress  in  this  fashion: 

"The  result  of  these  decisions  has  so  weakened  sec- 
tions 7  and  11  ...  as  to  give  to  the  Federal  Trade 
Commission  and  the  Department  of  Justice  merely 
a  paper  sword  to  prevent  improper  mergers."  95 
Cong.  Rec.  11486  (1949)." 
Since  this  Court's  decisions  were  cast  in  terms  of  the 
scope  of  the  Federal  Trade  Commission's  jurisdiction. 


"On  this  point,  the  diasenters  agreed:  "It  ie  true  that  the  Clayton 
Act  does  not  forbid  tx>rporate  mergers.  .  .  ."  291  U.  8.,  at  600.  See 
also  Vmted  Statea  v.  Cdanete  Corp.  of  America,  91  F,  Supp,  14. 

"  See  also  Hearinga  on  H.  R.  988,  H.  R.  1240,  H.  R.  2006,  H.  R. 
2734  before  Subcommittee  No.  3  of  the  House  Committee  on  the 
Judiciary,  81st  Cong.,  let  Sees.  38-39  (1949) ;  Hearings  on  H.  R. 
2734  before  a  Subcommittee  of  the  Senate  Committee  on  the  Judi- 
ciary, 81st  Cong.,  Ist  <fc  2d  Seas.  109-110  (1950):  "IIk!  loophole 
sought  to  be  filled  resulted  from  a  series  of  Supreme  Court  decisions. 
{Swilt  &  Co.  V.  FTC  and  Thatcher  Mfg.  Co.  v.  FTC  {272  U.  S.  544) ; 
ArrotD-Hart  &  Hegeman  Co.  v.  FTC  {291  U.  S.  587).)  In  these 
deddons  the  Supreme  Court  held  that  section  7  of  the  Clayton  Act, 
while  prohibiUng  the  acquisition  of  stock  of  a  competitor,  gave  the 
Federal  Trade  Commismon  no  authority  under  section  11  to  order 
diveetiture  of  assets  which  bad  been  acquired  before  a  cease-and- 
desist  order  was  issued,  even  though  the  acquisition  resulted  from 
the  voting  of  illegally  held  stock." 
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Congress,  in  amending  1 7  bo  as  to  close  that  gap,  empha- 
sized its  expectation — made  plain  in  the  committee  re- 
ports, hearings,  and  debates — that  the  CommiBsion  would 
assume  Uie  principal  role  in  enforcing  the  section.**  Im- 
plicit here  is  tiiat  no  change  in  the  enforcement  powers  of 
the  other  agencies  named  in  §  11  was  contemplated."  Of 
more  importance,  the  legislative  history  demonstrates  that 
it  was  the  asset-acquisition  provision  that  was  designed  to 
plug  the  loophole  created  by  Thatcher,  Swift,  and  Arrow. 
Although  Arroto,  unlike  Thatcher  and  Swift,  involved  a 
consolidation  of  the  same  type  as  the  PNB-Girard  merger, 
the  members  of  Congress  drew  no  distinction  among 
these  cases,  invariably  discussing  all  three  of  them  in  the 
same  breath  as  exunples  of  asset  acquisitions.**  Indeed, 
the  House  report  stated  that 

"the  Supreme  Court  .  .  .  held  [in  Arroto]  that  if 
an  acquiring  corporation  secured  title  to  the  physical 
assets  of  a  corporation  whose  stock  it  had  acquired 
before  the  Federal  Trade  Commission  issues  its  final 
order,  the  Commission  lacks  power  to  direct  divesti- 
ture of  the  physical  assets  .  .  .  ."    H.  R.  Rep.  No. 
1191,  81st  Cong.,  1st  Sess.  5  (1949).     (Emphasis 
added.) 
And  on  the  Senate  0oor  it  was  pointed  out  that  "the 
method  by  which  .  .  .  [the  merger  in  Attow\  had  been 
accomplished  was  an  innocent  one  .  .  .  ."   96  Cong.  Rec. 


**Tlie  Federal  Trade  CommisBion  had  assumed  primary  enforoe- 
ment  responsibility  before  the  19S0  amendment.  See  Martin,  Mergers 
and  the  Clayton  Act  (1959),  p.  107. 

**  Ccnnpare  note  26,  tupra. 

**  See  note  33  tupni,-  Hearings  on  H.  R.  2734  before  a  Subcommittee 
of  the  Smate  Committee  on  the  Judiciary,  Slst  Cong.,  1st  A  2d  Seas. 
97  (1950).  And  this  Court  has,  alter  the  1950  amendment,  de- 
scribed Amns  as  a  oaae  involving  an  aawt  acquisition.  Brown  Shot 
Co.  V.  United  Statu,  370  U.  B.  294,  313  and  note  20. 
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16505  (1950).  (EmphaaiB  added.)  Clearly  tiie  under- 
standing of  Congress  was  that  a  consolidation  of  two  cor- 
porations was  an  acquisition  of  assets." 

Nor  did  Congress  act  inadvertently  or  without  purpose 
in  limiting  the  asset-acquisition  provision  to  corporations 
subject  to  the  jurisdiction  of  the  Federal  Trade  Commis- 
sion, thereby  excluding  bank  mergers.  The  reports,  hear- 
ings, and  debates  on  the  1950  amendment  reveal  that 
Congress  was  then  concerned  with  the  rising  tide  of 
mdttstrial  concentration — i.  e.,  "the  external  expan- 
sion .  .  .  through  mergers,  acquisitions,  and  consolida- 
tions" **  of  corporations  eng^ed  in  manufacturing, 
mining,  merchandising,  and  of  other  kindred  commercial 
endeavors.  Specialized  areas  of  the  economy  such  as 
banking  were  not  even  conmdered.  Thus  the  Federal 
Trade  Commission's  1948  report  on  mergers  recounted  the 
statistics  on  concentration  in  a  multitude  of  industries — 
e.  g.,  steel,  cement,  electrical  equipment,  food  and  dairy 
products,  tobacco,  textiles,  paper,  chemicals,  rubber — but 
included  not  one  figure  on  banking  concentration."  This 
report  was  repeatedly  cited  and  heavily  relied  on  by 
members  of  Congress  and  others  to  demonstrate  the  mag- 


"  The  smgle  excerpt  quoted  by  the  Court  (ante,  p.  23)  caata  no 
doubt  on  this  proposition,  for  Senator  Kilgore'a  remark  occurred 
in  the  course  of  a  dlscussioo  in  which  he  waa  trying  to  make  the 
point  that  there  is  no  difference  in  practical  effect,  as  opposed  to 
the  legal  distinction,  between  a  merger  and  a  stock  acquisitioD.  Thus 
at  the  end  of  the  paragraph  quoted  by  the  Court  the  Senator  stated: 
"...  I  cannot  see  how  on  earth  you  can  get  the  idea  that  the  pur- 
chase of  the  stock  of  the  corporation,  all  of  it,  does  not  carry  with 
it  the  transfer  of  all  of  the  physical  assets  in  that  corporation." 
Hearings  on  H.  R.  2734  before  a  Subcommittee  of  the  Senate  Cmd- 
mittee  on  the  Judiciary,  Slst  Cong.,  lat  &  2d  Sen.  176  (1960). 

«  H.  R.  Rep.  No.  1191,  81st  Cong.,  1st  Sew.  2  (1949). 

■*  Federal  Trade  Commission,  The  Mei^er  Movonent:  A  Summaiy 
Report  (1948),  powitn. 
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nitude  of  the  merger  movement  and  tiie  economic  dangers 
it  presented.*"  In  the  committee  hearings  the  focus  was 
exclusively  upon  amalgamation  in  the  ordinary  commer- 
cial fields/*  and  similarly  the  Senate  and  House  reports 
spoke  solely  of  industrial  concentration  as  the  evil  to  be 
remedied.'*  On  the  floor  of  the  House,  Representative 
Cellar  indicated  the  extent  of  concentration  of  industrial 
power: 

"Four  companies  now  have  64  poi^nt  of  the  steel 
business,  four  have  82  percent  of  the  copper  business, 
two  have  90  p»t%nt  of  the  aluminum  business,  three 
have  85  percent  of  the  automobile  business,  two  have 
80  percent  of  the  electric  lamp  business,  four  have 
75  percent  of  the  electric  refrigerator  business,  two 
have  80  percent  of  the  glass  business,  four  have  00 
percent  of  the  cigarette  business,  and  so  forth. 

"The  antitrust  laws  are  a  complete  bust  unless  we 
pass  this  biU."    95  Cong.  Rec.  11485  (1949). 
The  legislatory  history  is  thus  singularly  devoid  of  any 
evidence  that  Congress  sou^t  to  deal  with  the  special 
problem  of  banking  concentration. 

I  do  not  mean  to  suggest,  of  course,  that  §  7  of  the 
Clayton  Act  is  thereby  rendered  applicable  only  to  ordi- 
nary commercial  and  industrial  corporations  and  not  to 
firms  in  any  "r^ulated"  sector  of  the  economy.    The 

"  E.  g..  Hearings  on  H.  R.  988,  H.  R.  1240,  H.  R.  2006,  H.  R. 
2734  before  Subcommittee  No.  3  of  the  House  Committee  on  the 
Judiciary,  81st  Cong.,  Ist  Sess.  2Q-4Q  (1949);  95  Cong.  Rec.  11503 
(1949);  96  Cong.  Rec.  16505  (1950). 

"  Hearings  on  H.  R.  2734  before  a  Subcommittee  of  tbe  Senate 
Committee  on  the  Judiciaiy,  8lBt  Cong.,  1st  &  2d  Sees.  5-6,  17, 
57-59  (1950);  Hearings  on  H.  R.  988,  H.  R.  1240,  H.  R.  2006, 
H.  R.  2734  before  Subcommittee  No.  3  of  tbe  House  Committee  on 
the  Judiciary,  Slst  Cong.,  Ist  Sess.  40,  113  (1949). 

"  S.  Rep.  No.  1775,  Slst  Cong.,  2d  Sess.  3  (1950) ;  H.  R.  Rep.  No. 
1191,  Slst  Cong.,  1st  Sesa.  2-3  (1949). 
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point  is  that  when  Congress  included  in  §  7  asset  acqui- 
sitions by  corporations  subject  to  the  Federal  Trade  Com- 
mission's jurisdiction,  and  at  the  same  time  continued  in 
§  n  the  Federal  Reserve  Board's  jurisdiction  over  banks, 
it  was  not  acting  irrationally.  Rather,  the  absence  of  any 
mention  of  banks  in  tiie  legislative  history  of  the  1950 
amendment,  viewed  in  light  of  the  prior  congressional 
treatment  of  banking  as  a  distinctive  area  with  special 
characteristics  and  needs,  compels  the  conclusion  that 
bank  mergers  were  simply  not  then  regarded  as  part  of  the 
loophole  to  be  plugged." 

This  conclusion  is  confirmed  by  a  number  of  additional 
considerations.     It  was  not  until  after  the  passage  of  the 
1950  amendment  of  §  7  that  Representative  Celler,  its 
co-sponsor,  requested  the  staff  of  the  Antitrust  Subcom- 
mittee of  the  House  Committee  on  Qie  Judiciary  "to  pre- 
pare a  report  indicating  the  concentration  existing  in  our 
banking  system."    Staff  of  Subcommittee  No.  5,  House 
Committee  on  the  Judiciary,  82d  Cong.,  2d  Sess.,  Report 
on  Bank  Mergers  and  Concentration  of  Banking  Facilities 
III  (1952).    The  introduction  to  the  repwrt  reveals  that: 
"On  March  21,  1945,  the  Board  of  Governors  of 
the  Federal  Reserve  System  wrote  to  the  chairman  of 
the  Committee  on  the  Judiciary  requesting  that  the 
provisions  of  H.  R.  2357,  Seventy-ninth  Congress, 
first  session,  one  of  the  early  predecessors  of  the 
Celler  Antimet^r  Act,  be  extended  so  as  to  include 
corporations  subject  to  tbe  jurisdiction  of  the  Federal 
Reserve  Board  under  section  11  of  tie  Clayton  Act. 
Because  of  the  revisions  made  in  subsequent  versions 
of  antimerger  bills,  however,  it  became  impracticable 


**  It  is  interestii^  to  note  that  in  the  same  year  in  which  §  7  was 
amended  Congress  passed  an  act  facilitating  certAin  kinds  of  bank 
mergers  which  had  theretofore  been  prohibited.  See  note  11,  supra, 
and  accompanying  text. 


,y  Google 


i  AMEND   THE    BANK   MERGEB   ACT   OF    1960 

to  include  wiUiin  the  scope  of  the  act  corporatioiis 
other  than  those  subject  to  regulation  by  the  Fed- 
eral Trade  Commismon.    Banks,  which  are  placed 
squarely  within  the  authority  of  the  Federal  Reserve 
Board  by  section  11  of  the  Clayton  Act,  are  therefore 
circumscribed  insofar  as  mergers  are  concerned  only 
by  the  old  provisions  of  section  7,  and  certain  addi- 
tional statutes  which  do  not  presently  concern  them- 
selves substantively  with  the  question  of  competition 
in  the  field  of  banking."    Id.,  at  VII. 
It  is  also  worth  noting  that  in  1956  Representative  Celler 
himself  introduced  another  amendment  to  S  7,  explaining 
that  "all  the  bill  [H.  R.  5948]  does  is  plug  a  loophole  in 
the  present  law  dealing  with  bank  mergers  ....    This 
loophole    exists    because    section    7    prohibits    bank 
mergers  .  .  .  only  if  such  mergers  are  accomplished  by 
stock  acquisition."    102  Cong.  Rec.  2100  (1956).    The 
bill  read  in  pertinent  part:  "[N]o  bank  .  .  .  shall  ac- 
quire .  .  .  the  whole  or  any  part  of  the  assets  of  another 
corporation   engaged   also   in   commerce  .  .  .  ."    Ibid. 
The  amendment  passed  the  House  but  was  defeated  in 
the  Senate. 

For  all  these  reasons,  I  think  the  conclusion  is  ines- 
capable that  §  7  of  t^e  Clayton  Act  does  not  apply  to  the 
PNB-Girard  merger.  The  Court's  contrary  conelusicm 
seems  to  me  little  better  than  a  tour  de  force.** 


'*  Since  the  Court  does  not  reach  the  Sherman  Act  aspect  of  tbie 
le,  it  would  serve  no  useful  purpose  for  me  to  do  so. 
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SUPBEME  COUBT  OF  THK  UNITED  STATES 


No.  83.— OcTOBEB  Teem,  1962. 


United  States,  Appellant, 


The  Philadelphia  National 
Bank  et  al. 


On  Appeal  From  the  United 
States  District  Court  for 
The  Eaetem  District  of 
Pennsylvania. 


[June  17,  1963.] 

Memorandum  of  Mr.  Justice  Gouserq. 

I  agree  fully  with  my  Brother  Harlan  that  §  7  of  the 
Clayton  Act  has  no  application  to  bank  mergers  of  the 
type  involved  here,  and  I  therefore  join  in  the  conclusions 
expressed  in  his  opinion  on  that  point.  However,  while  I 
thus  dissent  from  the  Court's  holding  with  respect  to  the 
applicability  of  the  Clayton  Act  to  this  merger,  I  wish  to 
make  clear  that  I  do  not  necessarily  dissent  from  its  judg- 
ment invalidating  the  merger.  To  do  so  would  require 
me  to  conclude  in  addition  that  on  the  record  as  it  stands 
the  Government  has  failed  to  prove  a  violation  of  the 
Sherman  Act,  which  is  fully  applicable  to  the  commercial 
banking  business.  In  my  opinion  there  is  a  substantial 
Sherman  Act  issue  in  this  case,  but  since  the  Court  does 
not  reach  it  and  since  my  views  relative  thereto  would  be 
superfluous  in  light  of  today's  disposition  of  the  case,  I 
express  no  ultimate  conclusion  concerning  it.  Compare 
Retcue  Army  v.  Municipal  Court  of  Los  Angeles,  331 
U.  S.  549,  585  (Murphy,  J.,  dissenting);  Poe  v.  Ullman, 
367  U.  S.  497, 556  (Stewart,  J.,  dissenting). 
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SUPREME  COUBT  OF  THE  UNITED  STATES 


No.  36.— October  Tebu,  1963. 


United  States,  Appellant, 


First  National  Bank  and  Trust 
Company  of  L^ngton  et  al 


On  Appeal  From  the 
United  States  Dift- 
triet  Court  for  the 
Eastern  District  of 
Kentucky. 


[April  6,  1964.] 

Mr.  Justice  Douglas  delivered  the  opinion  of  the 
Court. 

This  is  a  civU  suit  in  whidi  the  United  States  charges 
that  the  consolidation  of  First  National  Bank  and  Trust 
Co.  of  Lexington,  Kentucky  (First  National),  and  Secu- 
rity Trust  Co.  of  Lexington  (Security  Trust),  to  form 
first  Security  National  Bank  and  Trust  Co.  (i^t  Secu- 
rity), constitutes  a  combination  in  restraint  of  trade  and 
commerce  in  violation  of  §  1  of  the  Sherman  Act  and  a 
combination  and  an  attempt  to  monopolize  b^e  and 
commerce  in  violation  of  §  2  of  that  Act.'  26  Stat.  209 
as  amended,  15  U.  S.  C.  §§  1,  2. 

"Hie  plan  of  consolidation  was  submitted  to  the  Comp- 
troller of  the  Chirrency  and  he,  pursuant  to  the  provision 
of  the  Bank  Merger  Act  of  1960,  74  Stat.  129, 12  U.  S.  C. 
(Supp.  IV)  §  1S28  (c),  requested  and  received  reports  of 


3  1  and  2  of  the  ShernuiD  Act  provide  in  pertinent  part: 
"Sic.  1.  Every  contract,  combination  in  the  form  of  trust  or  other- 
wise, or  conspiracy,  in  restraint  of  trade  or  commerce  among  the 
aevera]  States,  or  with  foreign  nations,  is  hereby  declared  to  be 

iUegal 

"Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to  monop- 
olize, or  combine  or  conspire  with  any  other  person  or  persons,  to 
monopolize  any  part  of  the  trade  or  commerce  among  the  sev- 
eral States,  or  with  foreign  nations,  shall  be  deemed  guilty  of  a 
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the  probable  competitive  eSecte  of  the  proposed  consoli- 
dation from  the  Attorney  General,  the  Federal  Deposit 
Insurance  Corp.,  and  t^e  Board  of  Governors  of  the  Fed- 
eral Reserve  System.  Each  report  concluded  that  the 
ccmsolidation  would  adversely  affect  competition  among 
commercial  banks  in  Fayette  County.  Nevertheless,  the 
Comptroller  of  the  Currency  approved  the  consolidation 
on  February  27,  1961 ;  it  was  effected  March  1,  and  this 
Sherman  Act  suit  was  filed  the  same  day.  The  District 
Court,  while  agreeing  that  the  Comptroller  of  the  Cur- 
rency's approval  of  the  consolidation  did  not  render  it 
immune  from  challenge  under  the  Sherman  Act,*  held 
that  no  violation  of  that  Act  had  been  shown.  208  F. 
Supp.  457.  The  case  is  here  on  direct  appeal.  15  U.  S.  C. 
S  29.  We  noted  probable  jurisdiction.  374  U.  S.  824. 
We  agree  with  the  District  Court  that  commercial 
banking  is  one  relevant  m^ket  *  for  determining  the  §  1 
issue  in  the  case.  In  Fayette  County  commercial  banks 
are  the  only  financial  institutions  authorized  to  receive 
demand  deposits  and  to  offer  checking  accounts.  They 
are  also  the  only  financial  institutions  in  the  county  that 
accept  time  deposits  from  partnerships  and  corporations 
and  that  make  single-payment  loans  to  individuals '  and 
commercial  and  industrial  loans  to  businesses.  More- 
over, commercial  banks  offer  a  wider  variety  of  financial 
services  than  the  other  financial  institutions,  e.  g.,  deposit 


■That  issue  was  put  to  rest  by  Uruted  States  v.  Philadelphia 
ffationat  Bank,  374  V.  S.  321,  350-355. 

'  Id  view  of  our  dispoeitioD  of  the  case  we  find  it  unnecessary  to 
determine  whether  trust  department  services  alone  are  another 
relevant  maricet. 

*  Small  loan  companies  malce  personal  loans  of  $800  or  less  at 
interest  rates  higher  than  those  charged  by  commercial  banks.  Since 
commercial  banks  carry  a  large  volume  of  demand  deposits,  their 
real  estate  loans  are  generally  of  a  shorter  duration  than  those  offered 
by  savings  and  loan  asaociatiooa  or  insurance  compaoiea. 
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boxes,  Chriatmas  Clubs,  correspondent  buik  fadlities,  col- 
lection services,  and  trust  department  services. 

We  also  agree  with  the  District  Court  that  the  consoli- 
dation should  be  judged  in  light  of  its  effect  on  competi- 
tion in  Fayette  County.'  The  record  establishes  that 
here,  as  in  United  States  v.  PkUadelpkia  National  Bank, 
supra,  the  "factor  of  inconvenience"  does  indeed  localize 
banking  competition  "as  effectively  as  high  b^naporta- 
tion  costs  in  other  industries."  374  U.  S.,  at  358.  Prac- 
tically all  of  the  business  of  the  banks  in  Lexington 
originates  in  Fayette  County.  Only  4.8%  of  First 
National's  demand  deposit  accounts  and  4.5%  of  Secu- 
rity Trust's  were  held  by  depositors  who  did  not  main- 
tain offices  in  Lexington.  In  dollar  volume  the  percent- 
age was  2.8  for  each  bank.  Apart  from  large  national 
companies,  businesses  in  the  area  are  restricted  to  the 
Fayette  County  banks  for  their  working  capitid  loans; 
and  commercial  banks  outside  Lexington  do  a  negligible 
amount  of  business  in  the  county.  There  is  also  a 
negligible  amount  of  competition  from  corporate  fidu- 
ciaries outside  Fayette  County. 

We  turn  then  to  the  facts  relevant  to  the  allied 
restraint  of  trade  under  the  Sherman  Act. 

Prior  to  the  consolidation  the  relative  size  of  First 
National  and  its  five  competitors  was  as  follows: 

Aaett  DepotUa  Loam 

Fim  National. . .' 39.83%  40.06%  4052% 

Citi«nfl  Union 17m  16.78  16.41 

Bank  of  Commeree 12.99  13.32  14.46 

Security  Trurt 12.87  11.88  13.98 

Central  Bank 9.14  9.66  8.85 

Second  National 8.10  8.30  tiM 


■The  Federal  Deposit  Insurance  Corp.  and  the  Federal  B«eerve 
Board  used  Fayette  County  as  the  geographical  maiket,  the  latter 
Baying  that  "mace  there  are  no  concentrations  of  population  in  other 
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The  bank  established  by  Uie  consolidation  was  larger 
than  all  the  remaining  banks  combined: 

Auett  DepotiU  Loam 

Firrt   Security 52.70%        61.95%  M20% 

CitiMnBDmoa 17M  16.78  16.41 

Bsnk  of  Commerce 12.99  13.32  14.46 

Central  Bank 9.14  946  8.86 

Second  National 8.10  8^  6:09 

Prior  to  the  consolidation,  First  National  and  Security 
Trust  had  been  close  competitors  in  the  ^ust  department 
business.  Between  them  they  held  94S2%  of  all  trust 
assets,  92.20%  of  all  trust  department  earnings,  and 
79.62%  of  all  tniBt  accounts: 

Trua  Nuttier 
Tnat  Dept.  of  Tnut 
AtteU      EatTungB   Account* 

Security  Trust 50.55%        46.91%        5431% 

flret  National 4427  4629  25.31 

atisene    Union 3.41  421  16.01 

Second  National 1.33  .63  2.12 

Bank  of  Commerce .44  2.96  228 

There  was  here  no  "predatory"  purpose.  But  we  think 
it  clear  that  significant  competition  will  be  eliminated  by 
the  mei^er.  There  is  testimony  in  the  record  from  three 
of  the  four  remaining  banks  that  the  consolidation  will 
seriously  affect  their  ability  to  compete  effectively  over 
the  years;  that  the  "image"  of  "bigness"  is  a  powerful 
attraction  to  customers,  an  advantage  that  increases 
progressively  with  disparity  in  size;  and  that  the  multi- 
phcity  of  extra  services  in  the  trust  field  which  the  new 
company  could  offer  tends  to  foreclose  competition  there. 

We  think  it  clear  that  the  elimination  of  signficant 
competition  between  First  National  and  Security  Trust 
constitutes  an  unreasonable  restraint  of  trade  in  viola- 
counties  close  enough  to  create  competition  with  other  banks,  the 
conpetitive  effects  of  the  proposed  consolidation  would  be  confined 
to  LextngtoD  banks." 
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tion  of  S  1  of  the  Sherman  Act.  The  case,  we  think,  is 
governed  by  Northern  Securities  Co.  v.  United  States,  193 
U.  S.  197,  and  its  progeny.  The  Northern  Pacific  and 
the  Great  Northern  operated  parallel  lines  west  of  Chi- 
cago. A  holding  company  acquired  the  controlling  stock 
in  each  company.  A  violation  of  S  1  was  adjudged  with- 
out reference  to  or  a  determination  of  the  extent  to  whidi 
the  traffic  of  the  combined  roads  was  still  subject  to  some 
competition.  It  was  enough  that  the  two  roads  com- 
peted, that  their  competition  was  not  insubstantial,  and 
that  the  combination  put  an  end  to  it.  Id.,  at  326-328. 
United  States  v.  Union  Pacific  R.  Co.,  226  U.  S.  61, 
was  in  the  same  tradition.  Acquisition  by  Union  Pacific 
of  a  controlling  stock  interest  in  Southern  Pacific  was 
held  to  violate  §  1  of  the  Sherman  Act.  As  in  tiie 
Northern  Securities  case  the  Court  held  the  combination 
illegal  because  of  the  elimination  of  the  inter  ae  competi- 
tion between  the  merging  companies,  without  reference 
to  the  strength  or  weakness  of  whatever  competition 
remained.    The  Court  said: 

"It  is  urged  that  this  competitive  traffic  was 
infinitesimal  when  compared  with  the  gross  amount 
of  the  business  transacted  by  both  roads,  and  so 
small  as  only  to  amount  to  that  incidental  restraint 
of  trade  n4iich  ou^t  not  to  be  held  to  be  within  the 
law;  but  we  think  the  testimony  amply  shows  that, 
while  tiiese  roads  did  a  great  deal  of  business  for 
whidi  they  did  not  compete  and  that  the  competitive 
business  was  a  comparatively  small  part  of  tiie  sum 
total  of  all  traffic,  state  and  interstate,  carried  over 
them,  nevertheless  such  competing  traffic  was  lai^ 
in  volume,  amounting  to  many  millions  of  dollars. 
Before  the  transfer  of  the  stock  this  traffic  was  the 
subject  of  active  competition  between  these  systems, 
but  by  reason  of  the  power  arising  from  such  transfer 
it  has  since  been  placed  under  a  common  control. 
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It  was  by  no  means  a  negligible  part,  but  a  1m^  and 

valuable  part,  of  interstate  conunerce  which  was  thus 

directly  affected."    Id.,  at  88-89. 

United  States  v.  Reading  Co.,  253  U.  S.  26,  is  the  third 

of  the  series.    There  a  holding  company  brought  under 

common  control  two  competing  interstate  earners  and 

two  competing  coal  companies.    That  was  held  "without 

more"  to  be  a  violation  of  §§  1  and  2  of  the  Sherman  Act. 

Id.,  at  59. 

The  fourth  of  the  series  is  United  States  v.  Southern 
Pacific  Co.,  259  U.  S.  214,  in  which  the  acquisition  by 
Southern  Pacific  of  stock  of  Central  Pacific — a  connect- 
ing link  for  transcontinental  shipments  by  a  competitor 
of  Southern  Pacific — was  held  to  violate  the  Sherman  Act. 
In  reference  to  the  earlier  cases  *  the  Court  said: 

"These  cases,  collectively,  establish  that  one  i^^ 
tem  of  railroad  transportation  cannot  acquire  an- 
other, nor  a  substantial  and  vital  part  thereof,  when 
the  effect  of  such  acquisition  is  to  suppress  or 
materially  reduce  tiie  free  uid  normal  flow  of  com- 
petition in  the  channels  of  interstate  trade."  Id.,  at 
230-231. 
We  need  not  go  so  far  here  as  we  went  in  United  States 
V.  Yeliow  Cab  Co.,  332  U.  S.  218,  225,  where  we  said: 

".  .  .  Uie  amount  of  interstate  trade  thus  affected 
by  the  conspiracy  is  immaterial  in  determining 
whether  a  violation  of  the  Sherman  Act  has  been 
charged  in  the  complaint.  Section  1  of  the  Act  out- 
laws unreasonable  restraints  on  interstate  commerce, 
regardless  of  the  amount  of  the  commerce  affected." 
The  four  railroad  cases  at  least  stand  for  the  proposi- 
tion that  where  merging  companies  are  major  competitive 

■Two  of  which  had  been  decided  after  Standard  Oil  Co.  v.  United 
States,  221  U.  8.  1,  which  aimounced  "the  rule  of  reason." 
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factors  in  a  relevant  market,  the  elimination  of  significant 
competition  between  them,  by  mei^r,  itself  constitutes  a 
violation  of  §  1  of  the  Sherman  Act.  That  standard  was 
met  in  the  present  case  in  view  of  the  fact  that  the  two 
banks  in  question  had  such  a  lu-ge  share  of  the  relevant 
market. 

It  is  said  that  UnUed  Statea  v.  Columbia  Steel  Co.,  334 
U.  S.  495,  is  counter  to  this  view.  There  the  United 
States  Steel  Corp.  acquired  the  assets  of  Consolidated 
Steel  Corp.  Both  made  fabricated  structural  steel  prod- 
ucts,  the  former  selling  on  a  nation-wide  basis,  the  latter 
in  11  States.  The  conclusion  that  the  acquisition  was 
lawful  was  reached  after  the  Court  observed,  inter  aUa, 
that  because  of  rate  structures  and  the  location  of  United 
States  Steel's  fabricating  subsidiaries,  the  latter  were 
unable  to  compete  efiFectively  in  Consolidated's  market. 
Id.,  at  511-518, 529-530.  The  Columbia  Steel  case  must 
be  confined  to  its  special  facts.    The  Court  said: 

"In  determining  what  constitutes  unreasonable 
restraint,  we  do  not  think  the  dollar  volume  is  in 
itself  of  compelling  significance;  we  look  rather  to 
the  percentage  of  business  controlled,  the  st3«ngth 
of  the  remaining  competition,  whether  the  action 
springs  from  business  requirements  or  purpose  to 
monopolize,  the  probable  development  of  the  indus- 
try, consumer  demands,  and  other  characteristics  of 
the  market.  We  do  not  undertake  to  prescribe  any 
set  of  percentage  ^ures  by  which  to  measure  the 
reasonableness  of  a  corporation's  enlargement  of  its 
activities  by  the  purchase  of  the  assets  of  a  com- 
petitor. The  relative  effect  of  percentage  command 
of  a  market  varies  with  the  setting  in  which  that 
factor  is  placed."     M.,  at  527-528. 

In  the  present  case  all  those  factors  clearly  point 
the  other  way,  as  we  have  seen.    Where,  as  here,  the 
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merging  companies  are  major  competitive  factors  in  a 
relevant  market,  the  elimination  of  significant  competi- 
tion between  them  constitutes  a  violation  of  §  1  of  the 
Sherman  Act.  In  view  of  our  conclusion  under  §  1  of 
the  Sherman  Act,  we  do  not  reach  the  questions  posed 
under  §  2. 

Reversed. 

Mr.  Justice  Brennan  and  Mr.  Justice  White  agree 
with  the  Court  that  the  elimination  of  competition  be- 
tween the  two  banks  in  the  circumstances  here  presented 
was  a  violation  of  §  1  of  the  Sherman  Act.  They  would 
rest  the  reversal,  however,  solely  on  the  conclusion  that 
the  factors  relied  on  in  United  States  v.  Columbia  Steel 
Co.,  334  U.  S.  495,  527-528,  quoted  by  the  Court,  as  ap- 
phed  to  the  facts  of  this  case,  clearly  compel  the  reversal. 
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8UPBEME  COUBT  OF  THE  UNITED  STATES 


No.  36.— October  Term,  1963. 


United  States,  Appellant, 


First  National  Bank  and  Trust 
Company  of  Lexington  et  al. 


On  Appeal  From  the 
United  States  Dis- 
trict Court  for  the 
Eastern  District  of 
Kentucky. 


[April  6,  1964.] 

Mr.  Justice  Hablan,  whom  Mb.  Jnancs  Stbwabt 
joins,  dissenting. 

But  for  the  Couri^'s  return  to  a  discarded  theory  of  anti- 
trust law,  this  ease  would  have  little  future  importance. 
The  decision  last  Term  in  United  States  v.  Philadelphia 
National  Bank,  374  U.  S.  321,  that  §  7  of  the  Clayton  Act, 
15  U.  S.  C.  §  18,  is  apphcable  to  bank  mergers  surely 
mwks  the  end  of  cases  Hke  this  one,  in  which  the  Gov- 
ernment relies  solely  on  §§  1  and  2  of  the  Sherman  Act, 
15  U.  S.  C.  §§  1,  2.  Since,  however,  this  case,  doomed  to 
be  a  novelty  in  the  reports,  has  become  the  vehicle  for 
turning  the  clock  back  to  antitrust  law  of  days  long 
past,  I  am  constrained  to  do  more  than  merely  register 
my  dissent. 

I. 

Stripped  of  embellishments,  the  Court's  opinion 
amounts  to  an  invocation  of  formulas  of  antitrust  numer- 
ology and  a  presumption  that  in  the  antitrust  field  good 
things  come  usually,  if  not  always,  in  small  packages.' 
The  "facts  relevant  to  Uie  alleged  restraint  of  trade  under 
the  Sherman  Act,"  ante,  p.  3,  on  which  the  Court  relies, 
are:  (1)  the  size  relative  to  their  competitors  of  First 
National  and  Security  Trust  before  the  consolidation  and 
of  First  Security  after  the  consohdation ;  (2)  the  competi- 

'  Compare  the  dissenting  opinion  in  United  States  v.  Columbia 
Steel  Co..  334  U.  S.  495,  534. 
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tive  position  before  the  consolidation  of  First  National 
and  Security  Tniet  in  the  more  limited  area  of  trust  busi- 
ness; *  and  (3)  "testimony  in  the  record  from  three  of 
tJie  four  remaining  banks  that  the  consolidation  will 
seriously  affect  their  ability  to  compete  effectively  over 
the  years  .  .  .  ,"  ante,  p.  4. 

The  testimony  to  which  the  Court  adverts  was  pro- 
vided by  competitors  of  First  Security  and  was  charac- 
terized by  the  district  judge  who  heard  it  as  seemingly 
"based  merely  upon  surmise  and  .  .  .  lacking  in  factual 
support."  208  F.  Supp.  457,  460.  Since  the  Court  sug- 
gests no  reason  for  regarding  this  evidentiary  finding  of 
the  trial  court  as  "clearly  erroneous,"  it  must  be  accepted 
here,  e.  g.,  United  States  v.  Yellow  Cab  Co.,  338  U.  S.  338, 
341-342,  leaving  as  Uie  factual  basis  for  the  Court's  deci- 
sion only  the  statistics  unquestionably  showing  that  First 
National  and  Security  Trust  were  big  and  First  Security 
is  bigger.  The  embellishment  which  adorns  these  sta- 
tistics is  the  proposition  that  "where  merging  companies 
are  major  competitive  factors  in  a  relevant  market,  the 
elimination  of  significant  competition  between  them,  by 
merger,  itself  constitutes  a  violation  of  §  1  of  the  Sherman 
Act,"  ante,  pp.  ft-7. 

The  sole  support  for  this  proposition,  which  is  de- 
fended by  no  independent  reasoning  whatever,  is  the  four 
"railroad  cases,"  a  reiteration  of  which  forms  the  bulk  of 
the  Court's  opinion.'  It  is  questionable  whether  those 
cases,  three  of  which  involved  the  combination  of  massive 


'The  reason  for  singling  out  this  aspect  of  the  bunks'  activities 
is  unclear,  since  the  Court  does  not  determine  even  whether  trust 
department  services  should  be  regarded  aa  a  relevant  market.  See 
ante,  p.  2,  note  3.  In  view  of  the  majority's  disposition  of  the  case, 
I  do  not  set  out  here  my  reasons  for  believing  that  the  District  Court's 
detennination  that  the  consohdation  is  question  does  not  violate  §  2 
of  the  Sherman  Act  (monopoly)  should  be  affirmed. 

■  United  States  v.  YeUow  Cab  Co.,  332  U.  8.  218;  cited  by  the 
Court,  ante,  p.  6,  is  wholly  irrelevant. 
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transportation  syBtems  *  and  the  fourth  a  oombinatum  of 
"two  great  competing  interstate  camera  and  .  .  .  two 
great  competing  coal  comptuiies  extensively  engaged  in 
interstate  commerce"  *  have  any  relevance  to  ^e  present 
factual  situation.  That  question,  however,  need  not  be 
explored. 

In  United  Statea  v.  Columbia  Steel  Co.,  334  U.  S.  495, 
these  same  cases  were  cited  by  the  Government  for  tiie 
same  proposition  urged  here:  that  "control  by  one  com- 
petitor over  another  violates  the  Sherman  Act  .  .  ■  ,"  id., 
at  531.  The  Court  rel^ated  the  cases  to  a  footnote  and 
stated  that  it  would  not  "examine  those  cases  to  determine 
whether  we  would  now  approve  either  their  language  or 
their  holdings."  Ibid.  The  facts  of  the  "railroad  cases" 
were  found  to  be  "so  dissimilar  from  that  presented"  that 
they  could  "furnish  little  guidance"  in  deciding  tiie  later 
case.  Ibid.  Beyond  this  explicit  rejection  of  these 
cases  as  a  basis  for  decision  is  their  further  rejection  clearly 
implicit  in  the  portion  of  the  Columbia  Steel  opinion 
whidi  the  Court  quotes,  ante,  p.  7. 

"In  determining  what  constitutes  unreasonable  re- 
straint, we  do  not  think  the  dollar  volume  is  in  itself 
of  compelling  significance;  we  look  rather  to  the 
percentage  of  business  controlled,  the  strength  of 
the  remaining  competition,  whether  the  action 
springs  from  business  requirements  or  purpose  to 
monopolize,  the  probable  development  of  the  indus- 
try, consumer  demands,  and  other  characteristics  of 
the  market."  334  U.  S.,  at  527. 
Quite  obviously,  if  "b^ess"  alone  provided  a  sufficient 
answer  to  the  questions  involved  in  a  §  1  charge,  it  would 

*  Northern  Securitiea  Co.  v.  Urated  Statea,  193  D.  S.  197;  Vmted 
Statet  V.  Union  Padfic  B.  Co.,  226  U.  8. 61 ;  United  Stotet  v.  Southern 
Pacific  Co.,  259  U.  8.  214. 

■  Umted  Statea  v.  Reading  Co.,  253  U.  S.  26,  69. 
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be  pointleBB  to  attend  to  the  factors  set  out  in  Columbia 
Steel  and  reiterated  here,  in  form  api»x>vingly  but  in  fact 
without  r^ard. 

II. 

If  regard  be  had  to  the  criteria  enumerated  in  Columbia 
Steel,  none  of  tiiem  except  perhaps  those  which  deal  with 
"bigness"  favor  the  Govenunent  here.  Althou^  for  pur- 
poses of  file  Sherman  Act,  such  statistics  have  little  mean- 
ing in  the  absence  of  a  context,'  it  may  be  admitted  that 
the  figures  in  this  case  of  dollar  volume '  and  the  per- 
centage of  bueiaeae  controUed  are  large.  So  far  as  tiiese 
figures  have  relevance  under  the  Columbia  Steel  test, 
they  perhaps  speak  against  the  appellee. 

On  the  other  hand,  the  atrength  of  the  remtaning  com- 
petition is  attested  by  findings  of  fact  in  the  District 
Court,  not  refuted  en*  even  mentioned  in  the  Court's 
opinion: 

"As  of  December  31,  1960,  tJiere  were  in  operation 
in  Lexington,  beside  the  First  National  Bank  and 


*  Hie  presumption  whicb  the  Court  Uid  down  in  Phiiaddphia  ffa- 
tiomd  Bank,  tupra,  at  363,  that  "a  merger  which  produces  a  firm 
controlling  an  undue  percentage  share  of  the  relevant  nuurket,  and 
remiHs  ia  a  aignifioant  increase  in  the  concentration  of  firms  in 
that  market,  is  .  .  .  inherently  hkely  to  lessen  competition  substan- 
tially .  .  ,  ."  was  concerned  with  the  appbcation  of  §  7  of  the  Clayton 
Act.  Compare  Timet-Pieavune  Pvb.  Co.  v.  United  Statf,  34fi  V.  8. 
5M,  S12,  a  Sherman  Act  case  in  which  the  Court  noted  that  "no 
magic  inbeies  in  numbers,"  and  quoted  with  approval  the  statement 
in  Cobtmbia  Steel,  tupra,  at  528,  that  "the  relative  effect  of  per- 
centage command  of  a  market  varies  with  the  setting  in  which  that 
faetor  ia  placed." 

'  Aa  found  by  the  District  Court,  in  1960,  First  National  had  "total 
assets  t>f  165,069,000,  total  depoeita  of  $58,673,000  and  total  net  loans 
and  discounts  of  135,434,000."  208  F.  Supp.,  at  459.  Security  Trust, 
in  1900,  had  "total  assets  of  121,033,000,  total  depodts  of  117,402,000 
and  total  net  loaoB  and  diecounta  of  $12,317,000.    Ibid. 
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TruBt  Company  and  Security  TniBt  Compuiy,  four 
other  commercial  banks,  namely : 

"Citizens  Union  National  Bank  and  Trust  Com- 
pany, with  total  assets  of  $27^76,000,  total  depoats 
of  S24,569,000  and  total  net  loans  and  discounts  of 
S14,457,000; 

"Bank  of  Commerce,  with  total  assets  of  $21,230,- 
000,  total  deposits  of  $19,500,000  and  total  net  loans 
and  discounts  of  $12,738,000; 

"Central  Bank  and  Trust  Company,  with  total 
assets  of  $14,930,000,  with  total  deposits  of  $14,144,- 
000,  and  with  total  net  loans  and  discounts  of 
$7,799,000; 

"Second  National  Bank  and  Trust  Company,  with 
total  assets  of  $13,240,000,  total  deposits  of  $12,157,- 
000  and  total  net  loans  and  discounts  of  $5,362,000. 

"Before  and  since  the  consolidation  herein  referred 
to,  all  the  banks  in  Fayette  County  have  been  oper- 
ated successfully  in  the  field  of  commercial  bankii^ 
and  in  competition  with  each  other. 

"In  the  trial  of  the  case,  other  than  the  officials 
and  employees  of  the  defendant,  First  Security 
National  Bank  and  Trust  Company,  numerous'  wit- 
nesses, most  of  whom  were  men  of  long  experience 
in  the  field  of  banking,  testified  to  the  effect  that, 
in  their  opinion,  the  consolidation  of  the  two  Lez- 
ii^ton  banks  herein  referred  to  would  not  lessen 
competition  in  the  banking  field  in  Fayette  County 
uid  did  not  tend  to  create  a  monopoly  in  that  field. 

"According  to  their  testimony,  the  fact  that  the 
merged  bank  had  a  large  percentage  of  the  trust  busi- 
ness of  the  community  did  not  and  would  not  sub- 


,y  Google 


AMEND    THE    BANK   MEBGER    ACT    OF    1960  ^ 

stantially  restrain  or  lessen  competition  in  the  field 
of  commercial  banking."    208  F.  Supp.,  at  459-460.' 

The  motive  behind  the  consolidation  aiao  is  indi- 
cated by  the  findings  below,  similarly  unchallenged, 
that  ".  .  .  the  consolidation  herein  referred  to  clearly 
appears  to  have  been  the  result  of  a  lawful  program  of 
expansion  on  the  part  of  the  merging  banks  rather  than 
an  invidious  scheme  to  restrain  competition  or  to  secure 
monopoly  in  the  local  field  of  banking."  208  F.  Supp., 
at  460.  Any  doubts  on  this  score  are  removed  by  the  ex- 
plicit concession  of  government  counsel  at  oral  argument 
before  this  Court  that  there  is  no  evidence  at  all  in 
the  record  of  an  anticompetitive  motive  behind  the 
consolidation. 

There  is  nothing  whatever  in  the  findings  below  or  in 
the  opinion  of  this  Court  pertinent  to  the  other  criteria 
laid  down  in  Columbia  Steel — the  probable  development 
of  the  industry,  consumer  demands,  and  other  market 
characteristics — which  supports  the  Court's  conclusion.* 

*  The  only  cootrary  evidence,  testimony  of  pre^dents  of  three  of 
the  four  competing  local  banks  who  "expressed  considerable  fear 
that  the  conaolidation  would  result  in  serious  loss  to  the  other  banks 
and  would  be  disastrous  to  some  of  them,"  208  F.  Supp.,  at  460,  was 
discredited  by  the  District  Court.    See  supra,  p.  2. 

'  With  reference  to  the  probable  development  of  the  industry,  the 
Government  turns  to  the  past  and  notes  that  the  number  of  local 
banks  decreased  from  10  to  7  between  1929  and  1938;  but  this 
statistic,  more  at  home  in  a  Claj^on  Act  case,  is  of  doubtful  signifi- 
cance in  the  present  context,  particularly  in  view  of  the  period  during 
which  the  decrease  occurred.  The  same  may  be  said  of  the  Govern- 
ment's reference  to  the  testimony  of  the  president  of  a  competing 
bank  that  the  consolidatjon  from  which  his  bank  resulted  was  carried 
through  (years  before  the  First  Security  consolidation)  principally 
to  enable  it  "to  better  compete  with  the  First  National."  In  fact, 
in  the  three  years  since  the  First  Security  consolidation,  there  has 
been  no  further  concentration. 
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In  Bum,  the  Court's  analysis  of  the  facts  of  this  ease  ends 
where  it  begins;  the  concluBion  that  the  conaolidation  vio- 
lates the  Sherman  Act  collapses  into  the  agreed  premise 
that  First  Security  is  "big." 

m. 

The  truth  is,  of  course,  that  Hub  is,  if  anything,  a  Clay* 
ton  Act  case  masquerading  in  the  garb  of  the  Sherman 
Act.  One  can  hardly  doubt  that  it  comes  to  us  under 
these  false  colors  only  because  the  decision  last  Term  that 
bank  mergers  could  be  reached  under  the  Clayton  Act 
was  indeed  a  surprise  to  the  Government.  See  my  dis- 
senting opinion  in  Philadelphia  National  Bank,  supra,  at 
373.  No  one  has  more  sjmipathy  for  the  Government  in 
this  respect  than  I.  Nevertheless,  having  "at  tiie  outset 
elected  to  proceed  not  under  the  Clayton  but  the  Sher- 
man Act,"  Times-Picayune  Pub.  Co.  v.  United  States, 
345  U.  S.  594,  609,  "the  Government  here  must  measure 
up  to  the  criteria  of  the  more  stringent  law,"  id.,  at  610. 

The  pernicious  effect  of  allowing  the  Government  to 
change  horses  in  midstream  in  fact  ii  not  quite  in  form  " 
goes  beyond  this  case  and,  in  the  field  of  banking,  beyond 
even  the  revitalization  of  a  properly  moribund  rule  of 
antitmst  law.  In  combination  with  the  PhUadelphia 
National  Bank  case,  today's  decision  effectively  precludes 
uiy  poBubility  that  the  will  of  the  Congress  with  respect 
to  bank  meigers  will  be  carried  out.  l^e  Congress  has 
plainly  indicated  that  it  does  not  intend  that  mergers  in 
the  banking  field  be  measured  solely  by  the  antitrust  oon- 
aiderations  which  are  applied  in  other  industries.  C3iar- 
acteristic  of  such  indications,  set  out  in  detail  in  my  dis- 


"  It  is  one  thing  to  say,  as  the  Court  did  in  Timet-Picavtme,  mpra, 
at  609,  that  "the  Clayton  Act's  more  apecifie  standards  illuminate  the 
public  policy  which  the  Shennan  Act  was  designed  to  eubserve.  . . ." 
It  is  quite  snotiier  thing  to  treat  them  as  interchangeable.  See  id., 
at  60»410. 
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■enting  opinion  in  tiie  Philadelphia  National  Bank  case, 
tupra,  at  374-386,  is  ibe  following  excerpt  from  the  Sen- 
ate Report  on  the  bill  which  became  the  Bank  Merger 
Act  of  1960, 12  U.  S.  C.  (Supp.  IV,  1963)  'fi  1828  (c) : 
"The  committee  wants  to  make  crystal  clear  its  in- 
tention that  the  various  banking  factors  in  any  par- 
ticular case  may  be  held  to  outweigh  the  competitive 
factors,  and  that  the  competitive  factors,  however 
favorable  or  unfavorable,  are  not,  in  uid  of  them- 
selves, controlling  on  the  decision."     S.  Rep.  No. 
196,  86th  Cong.,  Ist  Sess.  24. 
Adherence  to  the  principles  enunciated  in  Columbia 
Steel,  supra,  would  leave  room  for  an  accommodation 
within  the  framework  of  the  antitrust  laws  of  the  special 
features  of  banking,  recognized  by  Congress.    It  is  diffi- 
cult to  see  how  features  peculiar  to  banking  or  indeed  any 
other  features  of  a  particular  case  which,  in  reason,  should 
lead  to  a  different  result,  can  stand  up  against  the  bludg- 
eon with  which  the  Court  now  strikes  at  combinations 
which  may  well  have  no  fault  except  "bigoeas." 
I  would  i^Srm. 
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UNITED  STATES  OF  AMERICA.  PUlntiff, 

CROCKER-ANGLO  NATIONAL  BANK,  Citueiu  Natioiul  Buk,  and 

Tnuuamerica  Corporttion,  DefendMnts. 

Qt.  a.  No.  il808. 

United  Stat»  Dlstriot  Court 

N.D.  California,  S.D. 

Nor.  1,  1968. 

Acttim  b7  gorenunent  to  «i]olii  a  prapcMed  bttnk  merger,  l^ie  goTenunent 
moved  tor  a  prellmlDAiy  inJancUoD.  A  ttiree-Judge  District  Court  held  Uiat,  ctI- 
dence  was  Inanffldrait  to  estabUsb  reaaofiable  probeblli^  that  gmenunent  would 
succeed  In  eatabUshing  Uiat  the  propoaed  merger  would  be  vloLatlre  of  tbe  Clayton 
Act  or  the  Sherman  Act. 

MoUcm  denied. 

Robert  F.  Kmned?,  Attf.  Oen.,  I^le  L.  Jcnea,  Robert  L.  Wright,  Antitrust  Div.. 
Devt.  of  Justice,  San  Francisco,  Cal.,  for  plaintiff. 

Morrison,  Foerater,  HoUoway,  Clinton  &  Clark,  Ridiard  J.  Archer,  John  P. 
Austin,  Chickerliig  &  Gregory,  fS:«derick  M.  Fisk,  San  Francisco,  CaL,  CosgroTe, 
Cramer,  Rlndge  k  Bamnm,  Samuel  H.  Rlndge^  Loa  Angelea,  Cal.,  for  defeodanbi 
Crocker-Anglo  NaL  Bank  and  Cltlsoui  Nat.  Bank. 

Orrlck,  Dahlquiat,  Herringtmi  A,  Satclitfe,  Cliristophn'  M.  Jenks.  San  Francis- 
co, CaL,  tor  defendant  Tianaaoierlca  Corp- 

Before  POPB,  arcoit  Judge,  and  SWBIOBRT  and  ZIRPOLI,  District  Judges. 

PERCUBJAH. 

On  AprU  3,  1963,  tbe  defendant  bank»  (Crodcer-Angto  and  CitlKos)  entered 
into  an  agre^nent  for  merger  of  the  two  banks  under  the  charter  of  Crocker- 
AngSo,  the  resulting  bank  to  be  known  as  Crocker^Citlaena  National  Bank.  The 
merg^  was  to  become  effective  on  the  day  cqiecl&ed  by  the  Comptroller  of  the 
Currency  in  his  certlBcate.  Provision  was  made  for  tenninatlcMi  of  tbe  agrevment 
by  either  party  if  the  merger  did  not  become  effective  by  December  31. 1963.  Ou 
May  8, 1963,  application  was  made  to  tbe  Comptroller  for  his  approval  of  the  merg- 
er pursuant  to  Title  12  U.S.C.  (1963  Ed.)  ||  182S(c)  and  Z15a.  Extensive  hear- 
ings were  held  ou  this  appUcatlon  on  July  30.  and  31,  1963.  and  on  September  30. 
1963,  tbe  Comptroller  approved  the  merger  subject  to  certain  prescribed  condi- 
tions, and  fixed  November  1,  1963,  as  Its  effective  date. 

Thereupon,  on  October  8,  1963,  this  action  was  brought  by  the  United  States 
seeking  (1)  an  injunction  prohibiting  the  proposed  merger,  (2)  a  preliminary 
injunction  against  the  same,  and  (3),  an  adjudlcatlim  that  certain  earlier  mer- 
gers completed  by  Croker-Anglo  were  in  violation  of  1 1  of  the  Sberman  Act  and 
j7  of  tbe  Clayton  Act,  and  (4)  a  Judgment  requiring  def^dants  to  take. snob 
action  as  Is  necessary  and  appropriate  "to  dissipate  the  effecte"  of  the  alleged 
nnlawfnt  activities  and  "to  permit  and  restore  competition  to  Interstate  and 
foreign  commerce  In  CMnmerclal  banking."  A  certificate  was  filed  by  tlie  Atto^ 
ney  General  under  the  Bspedl ting  Act,  32  Stat.  823,  as  amended  (IS  U.S.C.  S28), 
and  (he  case  was  assigned  to  this  court  of  three  Judges.  Hie  cause  cmnes  befine 
us  now  on  plaintiff's  motion  for  a  prellmtoary  injunction. 

The  parties  filed  a  stipulation,  aniroved  by  tbe  court,  fixing  the  time  for  filing 
all  briefs,  affidavits,  ^hlblts  and  other  papers,  and  fixing  the  time  for  argument 
on  the  motion  on  October  21, 19S3  Affidavits  of  both  parties  were  filed,  as  stipu- 
lated by  the  parties  that  the  motion  was  then  submitted  to  us,  after  argument, 
upon  the  affidavits  filed  and  certain  additional  ezhlbltes  whlcb  were  offered  by 
the  plaintiS  and  received  In  evidence.  Such  Is  the  record  before  this  court  at 
this  time  and  upon  which  we  have  reached  the  concloafons  which  we  now  proceed 
to  stato. 

We  start  with  the  premise  that  the  govemmcntol  policy  stated  in  the 
antitrust  laws  Is  an  overriding  one ;  that  the  need  to  preserve  that  policy  obviates 
any  further  xbowlng  of  irreparable  damage ;  and  that  If  there  Is  a  reasonable 
probability  that  the  Glovemment  will  prevail  on  the  merits  we  ought  to  preserve 
the  status  c]Uo  by  an  Injunction.  As  we  view  the  matter,  the  primary  question 
we  must  decide  Is  whether  we  can  find,  upon  tbe  record  now  before  iw.  that  tbere 
Is  reasonable  probability  of  ultimate  success  by  the  Government 

The  locations  of  the  operations  of  these  two  banks,  as  of  April  5,  1963,  an 
shown  on  tbe  f  (Hlowlng  map  or  chart 
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We  CMUider  Bnt  tlie  qawtloii  as  to  whetber  th«  ncood  brfon  t«  ^umw  a 
pOOBlble  or  probable  violAtion  of  |  7  of  the  d^jtoa  Act.  ^Rw  operative  words  of 
tliat  secUoD  prohibit,  In  respect  to  corporatlMia  oigaged  In  coauneTcei  the  acqnl- 
sltlon  of  the  stock  or  aaseta  of  another  corptvatlon  "whec«  In  'taj  Una  of  cco- 
merce  In  any  section  of  the  cocaArj,  the  effect  of  mcta  acqnlaltioD  may  be  wab- 
MantiaUy  to  lessen  competitloii,  or  to  teod  to  create  a  moBopolj" 

The  case  of  United  States  v.  Pbilade^ibla  Nat  Bank,  871D.&  821, 88  S-OL  171S, 
10  Ii.Bd.2d  MK,  settled  the  iNropoaitton  tbat  bank  mersera  are  not  <Kdnded  from 
1 7.  Proceeding  from  the  premise  we  pasa  rapldlr  over  tin  qnaatloii  aa  to  what 
Is  the  rrterant  market  he».  Tlie  Ttew  we  take  ot  this  case  makea  tt  vnoeceaMrr, 
so  far  Bs  decision  of  this  motioa  is  concerned,  to  decide  wUdt  "Him  cfcommeRe" 
or  whlc^  "section  of  the  country"  most  be  chosm  as  a  basia  for  oar  Inqnlnr  as 
to  the  probable  effects  of  ttils  mergn-  on  competltloiL  "Bm  pamea  are  In.  dls- 
affieement  as  to  the  rrterant  msAet  The  Oorernment  ava  that  commercial 
banking  is  the  aivroprlate  line  of  commerce.  United  State*  T.  niUadripUa 
Nat  Bank,8npra,S74U.B.  atSES6,8SB.Otatp.l78T,  10LJld2d918L  ItaaraUmt 
the  entire  state  of  GaUfomis,  the  Los  Angeles  metavolitan  area  (Loa  Ancelee 
and  Orange  Comities),  and  the  Ban  Franctaeo  Bay  Area  (San  Pranclacn  Ala- 
meda, Contra  Costa,  Ban  Uateo  and  Harin  Coontlea),  are  all  Becttons  of  the 
coontry  noder  |  T.  Without  discussing  some  connterralllng  aiKOmeoti  oo  thaw 
polnta  which  are  made  by  the  defendants,  we  assmne^  at  tUa  timet  (he  correct- 
neaa  ot  the  QoTemment's  conteiUloaB  in  these  reapecta 

nie  primary  qnesdon  hei«  is  wliere  do  we  And  the  compeUUan  which  the 
merger  acqnisitiMi  may  iiave  the  effect  of  lesseolngT  Here  we  should  liaTe  a  look 
at  the  entire  CMnmncial  iMnUng  picture  in  OaHfomla.  BoUi  parllea  are  agreed 
tlut  since  (he  middle  ISWa  concoitratioB  la  commercial  bankliig  In  OallfOnila 
has  been  high.  This,  It  would  appear,  has  resulted  in  large  part  tma  the  State's 
lack  of  restrictions  on  branch  bankhig.  Branch  banking  has  flourished  there. 
The  following  table,  adapted  from  the  Qoremment's  exhibits,  shows  the  percent- 
age of  total  deposits  and  of  total  loans  and  discounts  <t  all  the  banks  ot  the 
state  belA  \a  the  Ave  largest  banks. 

PeroeHlaget  of  total  IPO  [MdfvfdNal,  portnertklp,  corporotloiMl  deyoHta  ONd  of 
total  looMt  and  dJHowU<,  th«  number  of  boaMtv  oflee*,  ami  t\e  oowiMe«  in 
v>Mah  Mioh  ojOloe*  ore  looated,  5  larpeit  Oaltfontia  hanki,  Dec  K,  I96S 
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It  this  tabulation  were  carried  forward  it  woold  disclose  CltlHns  to  be  Nn 
8  In  rank,  its  perc^itage  of  depoelta  to  be  2.S,  its  percentage  of  loans  and  discounts 
to  be  2:1,  and  Its  number  at  banking  offices  to  be  78,  located  in  9  counties. 

If  the  proposed  merger  had  been  completed  iHt  the  date  of  that  tabnlatioa, 
Crocker-Cltlxemi  would  be  No.  4  In  Klse,  its  percentage  of  deposits  ft.7,  Its  per- 
centage of  loans  and  dincountA  n.3,  and  its  banking  offices  202.  locatied  in  34 
counties.  No  material  changes  In  thene  percentages  or  ranks  »n  shown  to  bare 
taken  place  throngb  changes  since  the  dat«  of  this  tabulatiim. 

It  should  be  noted  that  tbc  fact  situation  presented  by  the  present  record  1» 
(|u1te  dlffprent  from  that  which  was  iirenent  In  I'nlted  States  v.  Pblladeliriiia  Nat 
Bank,  huiifb.  In  that  cane  the  mergini;  banks  were  not  only  located  in  the  sune 
cltj  and  direct  competitorn  of  each  other,  but  the  remit  of  the  merger  there  was  a 
slgnlflcant  concentration  with  the  merged  bank  contmlllng  at  least  30%  of  the 
commercial  banking  business  in    the  relevant  area.     The  merger  there  would 
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reanlt  In  an  Increaae  of  more  Oian  83%  In  concentration.  <374  U.S.  pp.  S04-S65, 
S3  8.  Ct.  pp.  1742, 174S,  10  L.Ed.2d  SIS).  Here,  In  contrast,  ttae  prop<»ed  merged 
bank,  Crocker-Citlsens,  would  have  but  9.7%  of  the  deposits  In  the  revelant  area 
and  ^3%  of  loans  and  discounts.  As  the  above  figures  Indicate,  the  Increase 
In  Crocker-Anglo's  percentage  of  deposits,  now  72%,  would  be  only  2.S%  through 
the  addition  of  the  d^meits  of  Citlsens.  In  view  of  these  statistics  and  In  view 
of  the  siw  and  extent  of  the  other  banks  listed  in  the  foregoing  tabulation  there 
can  be  no  Inherent  likelihood  that  competltioD.  will  be  aubstaDtially  leeaeued,  for 
It  ia  readllT  obvious  that  the  merger  will  not  produce  a  bank  controlling  an  undae 
percoitage  share  of  tbe  revelant  market,  and  will  not  result  in  a  significant 
Increase  in  the  concentration  of  banks  in  tliat  market 

In  maU&g  Inqnlry  as  to  what  competition  Is  Involved  here,  we  start  with 
the  fact,  not  here  questioned,  that  Crocker-Anglo  and  Citizens  are  located  In 
rather  widely  separated  areas.  Apart  from  tbe  situation  existing  In  V^itura 
County,  to  which  we  will  advert  later,  there  is  no  solid  evidence  that  Crocker- 
Anglo  anJd  Citizens  compete  against  eacli  other.  In  fact,  necessary  Inference  Is 
all  to  the  mmtrary ;  for  we  must  recognice  the  fact,  noticed  by  tbe  Supreme  Court 
In  United  SUtes  v.  Pblladdpbia  Nat  Bank,  aupn  <374  U.S.  p.  35S,  83  S.Ct  p; 
1738.  10  L.Ed.2d  91S)  that  "[l]n  banking,  as  In  most  service  industries,  con- 
venience of  location  is  essential  to  effective  competition,  individuals  and  cor- 
poistions  typically  confer  the  bulk  of  their  patronage  on  banks  in  their  local 
community  ;  tbey  find  it  Impractical  to  conduct  their  banking  business  at  a  dls- 
Btance.  •  •  •  The  factor  of  inconvenience  localizes  banking  competition  as  effec- 
tively as  high  transportation  costs  In  other  industries."  At  the  hearing  before 
the  CmnptroUer  It  was  developed  that  the  two  banks  had  140  depositors  who  had 
accounts  In  both  banks.  That  Is  no  proof  of  competition.'  If  a  man  living  In 
Beverly  Hills  owned  property  In  San  Francisco,  his  having  a  deposit  In  both 
places  wonld  signify  nothing  as  to  these  banks  being  in  competition. 

Ventura  County  furnishes  a  special  and  exceptional  situation.  As  Indicated 
on  the  chart  first  above  set  out.  as  of  April  5. 1963.  Citizens  had  a  branch  in  that 
county,  in  a  place  called  Thousand  Oaks,  population  2,984.  As  of  the  last  day  of 
December  1962,  there  were  30  banking  offices  In  Ventura  County  of  which  Bank 
of  America  had  11,  Security  First  National  9,  United  California  1,  and  First 
Western  1.    This  county  has  shown  recent  rapid  growth.* 

Shortly  prior  to  1963,  Crocker-Anglo  an>lied  for  permission  to  open  two 
brancbes  in  Ventura  County.  This  was  granted  and  shortly  prior  to  tbe  hearing 
before  the  Comptroller,  tme  of  these  branches  was  opened  at  Ventura  (population 
29,114).  As  of  September  30,  1963.  the  Venture  branch  of  Crocker-Anglo  had 
no  deposits  in  the  usual  banking  sense.  (It  carried  Dealera  Reserves  as  deposits.) 
Its  loans  were  S326,000.  a  mlnlscule  percentage  of  Crocker's  total  loons.  At 
that  time  the  Thousand  Oaks  branch  of  Citizens  had  deposits  of  ^90,000,  and 
toans  of  ^tSB.ODO.  I^ese  too  are  a  mlnlscule  perc^itage  of  Citizen's  totals. 
Ventura  and  lliousand  Oaks  are  2S  miles  distant  from  each  other.  On  Janu- 
ary 2,  1963,  Crocker-Anglo  applied  for  permission  to  establish  another  branch  In 
Ventura  County,  at  Camaritlo.  The  letter  of  application  stated  that  branches 
at  Ventura  and  Oxnard  could  not  serve  the  entire  county,  but  through  the 
Camarlllo  branch  "It  la  our  desire  to  service  tbe  entire  county."  On  February  12, 
1963,  this  application  was  disapproved  by  the  Comptroller. 

Later  on,  in  connection  with  our  discussion  of  potential  competition,  we  ehtdl 
have  occasion  to  discuss  this  move  of  Crocker-Anglo  into  Ventura  County.  But 
BO  br  as  a  lessening  of  existing  competition  Is  concerned.  In  view  of  the  size 
and  extent  of  the  market  here  relevant,  and  considering  particularly  the  "sectl<Ki 
of  tbe  country"  here  Involved,  we  cannot  hirld  that  any  lessening  of  competition 
In  Ventura  County  through  the  merger  would  be  so  substantial  as  to  call  for 
any  injunction  here.  Sach  lessening  would  be  de  minimU.  We  do  not  under- 
stand Oovemment  counsel  to  claim  otherwise. 

The  actual  competition  with  which  Crocker-Anglo  and  Citizens  are  each  In- 
volved is  competition  with  other  banks  In  their  respective  areas.  Nearest  the 
place  where  this  court  sits  are  two  of  the  banking  oflices  described  in  the  record : 
an  office  of  the  Blbemia  Rank  st  Jones  and  McAllister  Streets  and  the  Jones 
and  MaAet  Street  branch  of  Crocker-Angflo  across  the  street  lliat  both  com- 
pete for  the  custon  of  the  business  honses  In  their  vicinity  is  self-evident.    The 


la  bla  dccldon  t&e  Comptroller  lald :  ^Theae  accoants  are  carried  wltli  both  aiiT^ylng 


bank*  as  a  nutter  of  enitome^i  coavraleDce.  and  the;  arc  not  aabjiict  to 
Mddlna  batwacD  thaie  baoks." 

•Totil  bank  deiKwIta  bsd  abown  ■  90.S«  tnerMM  from  ISM  bi  1M2.     Popslatloa 
IMS  la  cMlnatsd  to  hare  Inenaaed  20%  alnce  tbe  1960  cenraa. 
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qoMtlon  then  la  wbat  wUl  happen  to  Bucb  competltlcm,  wbicb  must  be  typical.' 
after  the  proposed  mei^r?  We  percrive  uo  evidence  that  It  will  he  altered  or 
iMsened  at  all. 

In  slmUar  manner  Cltlzma'  66  banking  offices  In  Loa  Aogelefl  County  and  9 
offices  In  Orange  County,  are  a  part  of  the  659  hanking  offices  In  Los  Angeles 
County  and  110  in  Orange  County.  The  preenmahly  active  competltlwi  that 
these  flguree  suggest  will,  we  are  satisfied,  not  be  altered  in  any  substantial  re- 
spect after  the  proposed  merger.  That  such  ts  true  is  apparent  frwn  another 
phenomenon  present  in  the  California  banking  situation.  This  Is  the  very  rapid 
increase  in  recent  years  In  the  entry  of  new  banks  into  the  California  banking 
field,'  and  the  rapid  growth  and  success  of  such  banks.' 

We  are  forced  to  the  conclusion  tliat  so  far  as  presently  existing  competition  in 
this  field  la  concerned,  there  is  do  showing  here  that  the  proposed  merger  will 
have  any  competitive  effect  It  Is  not  shown  that  Its  effect  may  be  substantially, 
or  at  all,  to  lessen  any  existing  competition. 

The  Oovemment  asserts,  however,  that  the  merger  will  tend  to  lessen  potential 
competition  between  Crocker-Anglo  and  Citizens.  The  Oovemment's  showing 
seems  to  indicate  that  this  point  represents  Its  entire  case.  Thus  the  statement 
concerning  the  economic  effects  of  the  mei^er  made  by  the  Government's  prin- 
cipal economist  expert  is  aa  follows :  "Based  on  these  documents"  [tbe  record 
before  the  Comptroller]  "It  is  my  opinion  that  this  proposed  merger  will  have  a 
substantial  adverse  effect  upon  commercial  banking  competition  in  the  State  of 
California,  because  of  Its  foreclosure  of  potential  competition."  (Emphasis 
added.)  This  statement  Is  based  upon  the  theory  that  If  not  permitted  tu 
merge  Crocker-Anglo  would  enter  the  Jxm  Angeles  metropolitan  area,  and.  In 
general,  all  of  the  area  served  by  Citizens,  by  establishing  de  novo  branches.  Si>, 
it  Is  said  this  merger  would  avoid  the  necessity  of  establishing  snch  branches, 
^ns,  It  Is  contended,  the  merger  will  operate  substantially  to  lessen  that  poten- 
tial competition. 

Whether  there  is  snch  potential  competition  Is  a  question  of  fact.  To  answer 
It  is  not  easy,  for  it  involves  a  forecast  of  probabilities.  And  upon  this  motion 
we  are  of  coarse  limited  to  the  evidence  and  showing  now  before  us. 

Tbe  asBertion  that  apart  from  the  questioned  mergn  Crodier-Anglo  would  have 
entered  CltiBenB'  territory  through  de  novo  creation  of  branch  banks  In  that 
area  is  not  something  to  be  taken  for  granted.  There  must  be  proof  to  snpport 
an  Inference  to  that  ^ect 

In  some  states  it  might  be  possible  to  Infer  that  If  a  bank  bad  been  in  the 
process  of  establishing  branches  over  a  wide  section  of  the  state  that  It  woDld  In 
due  coarse  extend  Its  busings  throughout  the  state.  But  tltose  who  are  familiar 
with  California  know  that  snch  cannot  be  said  here  for  in  many  respecta  it  is  like 
two  dUterent  states  not  closely  related  to  each  other. 

The  Tehacbapi  mountains,  south  of  Bakersfleld.  form  a  natural  barrier  between 
north  and  sonth  California.  Between  these  two  sections  there  are  marked 
differences  in  types  of  business,  methods  of  doing  bUHlness,  kinds  of  industries 
and  occupations,  and  there  are  wide  differences  in  the  mores  of  the  people  and 
even  In  the  manner  In  which  they  dress.  It  Is  natnral  that  large  businesses  in 
northern  California  should  stay  there,  and  that  those  in  southern  Catifomla 
should  do  likewise.  Certain  chain  stores  and  snpermarkets  found  In  one  part 
of  the  state  are  absent  from  the  other. 

That  this  Is  mai^edly  true  in  the  banking  btislness  is  evidenced  by  the  past 
sttnatlon  of  Crocker-Anglo  and  Cltisens.  The  same  situation  Is  true  with  respect 
to  two  of  the  five  largest  banks  In  the  state,  Weils  Fargo  and  Security  First 
Nadonai  Bank.    The  former  has  a  substantial  number  (tf  banking  offices  in  22 


>Aa  of  Deen]t>«r  SI.  1S02,  there  were  1S9  banklns  offices  tn  Ban  FnndKO,  of  whleii 
Bmnk  of  Ameries  htd  D5.  Wrils  Fargo  Bank  27,  Calted  OUlfomla  S,  Crocker-Anglo  11. 
Flnt  Western  4,  Bank  of  California  8,  and  tlie  Htbenila  Bank  8.  The  reiaainlu  10 
Inelade  Pacifle  National  Bank.  Canadian  Bunk  of  Commerce.  0<ddcD  Gate  National  Bank. 
Bank  of  Trade,  Kan  FraaelMO  Nattooal  Bank,  and  Hon;  Kong  and  Shanslut  Bank.  TIm 
tart  Ave,  a*  we  nottcp  hereafter,  are  rwently  ™tabll«hed. 

*  IT  natloDal  banka  and  32  atate  bank*.  ■  total  of  49.  vere  chartered  Id  the  rear*  1»S0 
to  IMS  iDdaatve.  And  as  of  October  10,  1SS3,  21  additional  new  CalKornla  bank  apptlca- 
tlon*  fnattoDHl  ind  i^tatP)  had  hivn  aiiproved. 

•"California  Banks:  BmHller  Institutions  Find  Their  Sise  aa  AlMt.  Not  a  Uatilltt;" 
Barron'i,  Jane  12.  1662,  pn.  13,  20.  Cited  to  us  are  the  caiwi  of  Ban  Frandaco  National 
Bank,  opened  Ua;  31.  1962.  with  ase^tn  of  Ipss  than  T  million  on  Jnne  30.  Ifl62.  and  bj 
June  2S.  1903  It  bad  over  45  mltllon  total  resonrces.  and  Qoldpn  Qate  National  Bank, 
opened  June  1,  1961,  wltb  2  branchps  and  rpsourcei'  of  34.T  million  on  Jane  28,  1963. 
Both  banks  an  located  In  the  benrt  of  the  flnaticlal  district  in  San  BYandieo.  Otiier 
amaller  banks  referred  to  are  PaelDc  National  aod  Hlb«mla  Bank,  both  of  San  PranelMO, 
tbe  former  BbowlDg  S00%  Increase  in  deposits  from  lenn  to  1962,  and  tlie  tattar  80% 
iDcreaje  tn  tbe  same  pedod.    These  art  tjpleal  of  a  state-wide  trend. 
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conDtlcfl  In  northern  California  (148  u  of  December  31.  1962),  and  the  latter,  as 
<a  the  same  date,  bad  278  banking  offlces  In  sootbem  CaUfomia.  (Secnrlty  First 
National  offices  cover  a  somewbat  larger  area  Uian  CitlieDs  as  It  iDcludes  San 
Diego  and  Imperial  couatlea  on  tbe  soatb,  and  Fresno,  Kings  and  Tulare  coun- 
ties near  tbe  center  of  tbe  state.)  With  reepcct  to  Wells  Fargo  and  Security 
First  National  it  Is  apparent  tbat  each  has  chosen  to  aCay  In  Its  own  section. 

The  Qoeation  then  arises  what  evidence  is  tbere  now  before  as  that  apart  from 
the  proposed  merger  Crocker-Anglo  woald  wltbln  any  foreseeable  period  of  time 
become  a  competitor  of  Citizens  in  the  latter's  area  of  sontbern  California. 

We  think  It  la  plain  that  before  a  merger  may  be  condemned  merely  be- 
cause Its  effect  may  be  to  lessen  potential  competition  It  mnst  be  ascertained  that 
the  potential  competition  la  a  reality,  that  is  to  say,  that  there  is  a  reasonable 
probability  ot  snch  potential  competition. 

Tbe  leglsUtlve  history  of  tbe  1R50  amendment  of  |  7  of  tbe  Clayton  Act  makes 
it  plain  that  with  respect  to  the  question  of  whether  the  effect  of  a  mei^r  "may 
be  substantially  to  lessen  competition"  Ihe  proof  must  be  tbat  there  waa  a  reason- 
able probability  that  the  merger  would  have  the  prescribed  efTect.  As  stated  in 
the  Committee  Reports.*  "[t]he  use  of  these  words  meana  that  the  bill.  If  enacted, 
wonld  not  apply  to  the  mere  possibility  bnt  only  to  the  reasonable  probability  of 
the  prescribed  effect,  as  determined  by  the  Commission  iu  accord  with  the  Ad- 
mlnlstratlTe  Procednre  Act." 

Of  course,  if  the  effect  is  to  be  judged  only  by  "reasonable  probability"  then  o 
fortiori  the  existence  of  a  potential  competition  must  be  judged  according  to  the 
reasonable  probability  of  the  same.  To  say  that  it  wonld  be  possible  for 
Crocker-An^o  to  move  by  de  novo  branching  into  the  area  of  Citizens  Is  not 
enough.  The  question  Is,  bas  there  been  disclosed  a  reasonable  probability  that 
such  would  be  tbe  case?  In  short,  our  function  Is  not  to  speculate  npon  the 
basis  of  mere  possibility.' 

The  Government  asserts  that  the  past  history  of  Crocker-Ang^o  points  to  the 
probability  of  the  suggested  potential  competition.  Crocker-Anglo  is  the  result 
of  a  1966  consolidatiou  of  Crocker  First  National  Bank  of  San  Francisco  and 
Anglo-California  National  Bank.  At  tbat  time  C.ocker  First  NaUonal  had  two 
branch  offices  in  Oakland  and  San  Mateo  and  Anglo-Callfomla  National  Bank 
had  46  banking  offlces  in  San  Francisco  and  the  surrounding  area.  Prior  to  tbat 
time  Crocker  First  National  bad  specialized  In  wholesale  banking.  From  tbat 
time  on  Crocker-Anglo  has  followed  a  policy  of  expansion.  Its  4S  offlces  as  of 
the  date  ot  that  merger  have  grown  to  129.  Some  of  these  later  acquired  branch 
banks  were  acquired  by  merger  and  a  much  larger  number  by  de  novo  branch- 
ing.    It  is  to  be  noted  tbat  tbe  expansion  program  thus  manifested  bas  been. 


•  S.Bep.  177B.     Hw  U.S.  Code  CnnB-Serr.  Bin!  Cong.,  2nd  Staa.  IBBO.  Vol,  2.  p.  420S. 

^tJnllB)  StatPB  V.  Colnmbta  8r<*l  Co..  834  C,8,  4»8.  Bfl  S.Ct.  1107,  B2  L.Kd.  153.1.  d™it 
witb  ■  complaint  charjrtm;  violation  o(  i|  1  »nd  2  of  the  Sherman  Act.  As  It  wa»  decldfd 
prior  to  the  1900  amendmpnt  of  |  T  of  Ibe  Claj-toii  Act,  which  wax  perhaps  dp«lgnpd  to  alter 
namp  of  the  resulfg  of  Columbia  Stwl,  Hep  Unltpd  Statps  y.  Philadelphia  Nat.  Bank,  iiupra, 
374  U.8.  nt  p,  340,  ai  S.Ct,  at  p.  1729,  10  L.Ed.ad  VIS.  wa  would  not  undprtake  to  dtp  It 
gt-Dprall;  as  an  authority  tor  our  dpclnlon  here.  It  did,  however,  dlscuea  the  qupHtlon  of 
what  proof  would  bt  required  to  pBtabllsh  a  claim  of  snbutanflsl  pofentlal  competition. 
At  that  (Ime.  at  any  rate,  the  Supreme  Court  wae  apparentlr  of  the  view  that  a  claim  of 
potential  competition  woula  hevp  to  be  proven  by  BhowlnR  somethlnc  more  tlisn  a  mere 
powilblllty  ot  future  competition  and  under  the  circumstances  of  that  case,  the  Court 
dpcllned  to  xpecnlate  on  (hp  basis  of  poaKlliUltv.  Such  maj  well  be  etill  trood  law  ns  to  tbe 
qualitu  of  'rldmce  required  to  prove  tbe  prohabllllj-  of  potential  competition.  The  Court 
there  aald  :  "The  Dniied  Slates  maltea  the  point  that  the  acqufflitlon  of  Consolidated 
woald  preclude  and  reatraln  anbstantlal  potential  competition  In  the  production  and  sale 
of  other  steel  products  than  fnhrlc^rprt  structural  "tepi  and  pipe.  Force  la  added  to  this 
contention  bj'  the  fact,  adverted  to  above  at  pares  500  and  ;I12  [of  S3i  U.S..  at  payees  IlIO 
and  llle  oT  en  S.Ct.,  92  L.  Ed.  1S3.11,  that  United  SUtes  Bte<-1  does  no  plate  rabrtcatlon 
while  Con  poll  da  ted  does.  Bv  plale  fabrlratlon  Consolidated  produces  man;  articles  not 
r  produced  by  United  States  Steel.      We  mention,  as  examples,  boilers,  una  tanks,  smoke 


noted.  ISM  U.S.  488]  pp.  B0O-,-.0I,   [SR  S.C 

(hat  till*  conatrnctloo  was  under  Bovernmeni  ui.n.iiini  nuu  iiuuuuiun.  t.^  b^i' 
•cqnlsltlon  of  fabrlcatlDft  equipment  ellmlnatea  some  potential  competition  fr 
wbn  mlKbt  own  or  arqnlre  such  facllltlpa.      We  nKree,  too,  with  tbe  gaverDmen 


t  potential  competition  from  producers  of  presentlv  noncompetitive  article) 
niwalbllltj'  that  acquired  facilities  may  be  used  In  the  future  for  the  produc 
i«e«  In  competition  with  others  ma;  be  taken  Into  conaldetatlon  In  welghln 

t 
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impetltlon  with  others  ma;  be  taken  Into  conaldetatlon  In  welshlns  the  effi 

of  an;  aeqnlaitjon  of .— ._.  -. .— ..- 

LooMn*B^ttt!e"Ttnat 

contract  will  bring  abont'uniaimiV restraint."'^"  (384  C,a^"pp"S28^'29,"«8"8.Ct!  ppT'llS^ 
1126,  S2  IkBd.  1888.) 
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with  the  excepUoii  of  the  more  Into  Tentara  Goontr,  prerltnulj  mfeitcd  to,  and 
brancbea  1b  Santa  Barbua  Connty,  hereafter  mentioned,  confined  s«ienllr  to 
the  conntlea  and  areas  north  ot  the  Tehacbapla. 

Hie  QoTemmvit  dabnji  that  the  record  (rf  this  tonnchln^  dlsctoMi  a  aoatbward 
trmd  and  that  the  htotorr  of  this  procem  dlscloaea  a  «te«dy  movement  which  wUl 
lead  Into  the  Loa  Angles  area,    nits  la  not  ao. 

Hie  attempted  showing  made  toy  tiw  GoTHiunent  In  snpport  ot  lt>  contemtl<» 
(Schednle  III  attached  to  Dnilam  offldaTlt)  CoUe  oompMriy.  It  dlscloaea  a  mls- 
nnderstandlng  of  the  areas  traditionally  cwistltDtlDg  n<«tbefii  and  aootbefn 
Gallforala.  For  Instance,  this  Is  a  list  headed  "Ofllcee  of  Crocker-Antfo  opened 
since  /atiwonr  1,  1058  Stmth  of  Sat  Frmtottoo.  This  Includes  brandies  In  Daly 
City,  Bedwood  dty.  San  Jose,  Santa  Clara,  and  Sonnyrale,  all  a  part  of  the  Son 
Francisco  metropolitan  area.  Hie  remaining  branches  listed  in  this  schedule, 
(with  the  exception  of  Tentnra  and  Santa  Bartoara  Counties,  to  which  we  shortly 
allude)  are  all  north  ot  the  Tehachapla. 

The  Oovemment  places  partlcniar  emphasis  npon  the  eatabUdhment  of 
brandies  In  Santa  Barbara  Comity.  It  says  that  Santa  Barttara  is  well  toward 
the  sonth  of  tite  state  and  that  this  evidences  an  Inevitable  morement  Into 
Lob  Angeles.  We  think  that  the  eetabll^Aiment  of  branches  In  Santa.  RarliaTa 
County  iB  to  be  explained  t>y  its  q;iecial  economic  condition  and  tbrongh  the 
pecallar  opportanltleB  there  for  banks  with  trust  departments,  niere  is  a 
Special  reason,  pecnliar  to  Santa  Barbara  Comity,  for  branching  there.  Crock- 
er-Anglo of  course  was  aware  of  its  "repntatlon  for  living  elegantly  and  Its 
money  from  die  mtiltlmllllimalres  who  made  the  area — especially  adjacent 
Honteclto — Bielr  playgtonnd."  This  "socially  impeccable  retlrwaent  enclave'' 
with  many  "elderly  widows  who  travel  a  great  deal,"  is  an  onnsnally  rich  sonrce 
of  bnelneBB  for  trust  dqwrtments  of  banks.*  Branching  Into  Santa  Barbar* 
County  presents  BOmetblng  entirely  different  from  a  movement  into  Los  Angeles 
County. 

We  have  prevlausly  indicated  the  special  clmunstances  rdating  to  Tentun 
Oonnty.  We  cannot  And  that  Crocker-Angelo's  entry  into  those  counties  is 
evidence  that  absent  the  merger  here  Invcrived  Oroder-Anglo  would  probably 
move  into  such  areas  as  Los  Angeles  and  Orange  Count;  where  ClUsens  prin- 
clpally  operates. 

Counsel  tor  the  Oovemment  has  offered  in  evidence  certain  testimony  giva 
by  the  President  of  the  Crocker-Anglo  at  the  hearing  t>efore  the  Comptroller  ot 
the  Currency  on  July  80,  IMS.  The  offer  Is  on  the  theory  that  this  testimony 
would  ctmatitQte  an  admlssi<Hi  with  respect  to  the  question  of  probability  of 
potential  competition.  The  portions  of  the  testimony  to  which  attentian  is 
called  are  as  follows :  '"Hie  Comptroller :  Are  you  prepared  to  state  why.  Id 
your  splnion,  or  so  far  as  you  are  aware,  with  your  knowledge  ot  the  policies 
of  the  Crocker  Bank,  why  it  has  not  undertaken  In  the  past  to  eatatriish  Itself 
in  Soutbem  California,  particularly  In  the  Los  Angdee  area? 

'Vr.  Solomon:  We  have  long  entertained  the  Idea.  The  drtramstancee  nem 
seemed  to  be  completely  apprc4>rlaJ;e  until  the  origination  of  our  negotlatlonB 
with  the  Cltlzais  Bank.  There  is  nothing  novel  or  new  In  our  desire  and 
intention  to  move  south,  lliere  have  been  previous  attnnpts  to  move  In  tbst 
direction. 

"The  Comptroller:  Apart  from  the  qaeetlon  of  merger,  as  bMc  propcwed,  can 
you  tell  as  why,  in  your  opinion,  the  bank  did  not  seek  to  employ  the  de  novo 
branching  route  into  the  southern  part  of  Oallf  omla  T 

"Hr.  Solomon :  I  cover  that  later  in  my  statement  in  some  detaiL"  * 


WeMcroB 

■In  the  sUtetnent  bm  referred _ — 

not  esler  the  Los  Aogcle*  area  de  dotd  no  a  saflldent  acalc  to  broaden  fu  Bnanelsl 
to  enablr  It  to  compete  with  the  Btatevldr  banks.     The  practical  proMenu  of  v*" 

Saallfled  peraoDDpl  and  acivptable  locatloDB.  oot  to  meDtlon  cost,  are  Ipiarmountab 
lecuMcd  at  cDBiIderable  lenirth  tbe  reaaoDS  whj  Id  hlR  tIcw  to  more  Into  that  ■__ 
de  DOTo  baala  and  to  furalsb  cITectlTe  banklnn  eerrlce  and  competition  woald  be  an  li 

able  tank.      A  Mnicte  or  ""'T  ■  '^*  branch  otBceK  could  not  handle  the  needa  of  can 

In  tbat  eiteodcd  area  wbere  bnolneNs  extsbllKhnipntK  arp  HprcBd  oTcr  a  vide  jmicraphlcal 
area;  a  branch  In  downtown  1*8  AniwlCK  would  b<>  ayflllable  (o  oolj  b  nmall  portion  of 
hllHlncKiiea  ;  It  wmild  requLri-  over  seven  j-parn  lo  tmln  the  neceKsar)-  branch  manafement 
npraonn''L  for  a  nvHtPm  cumparahlc  <o  that  of  (.'ilLienH.  and  ri-quire  loagrr  for  the  next  top 
leTpl  HdrofntntratlTe  peraoonel  which  winild  have  t"  bp  nuiipUed  bMSune  San  franclaco  asd 
I>iK  AniPlcB  are  approilmately  400  mlleB  apart,  and  toii  manairement  could  not  operate  from 
San  Francisco.  He  pctLmated  Ihe  co«I  of  nhj-glcal  properMes,  of  tralnlnK  admlolitratltr 
prrsunnel.  together  with  the  loss  eipectcd  dnrlns  thp  first  H'ri  niontha  would  aRcreKatt 
120.721,000.  Tbe  14^  muntba  la  the  cipected  period  of  Idmi  In  eRtabllshlDS  a  new  blanch 
In  a  eontlinioUB  area.  He  estimated  Ihe  roBH  In  tills  dlslanl  mptFopolltau  area  would  eitead 
for  Sic  feats. 
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WbollT  apart  tiom  tills  wttiwn^fl  t««tlmonr  as  to  tbe  Impowlblllty  of  morlnic 
Into  Cltisena'  ana  tbr  present  recard  leavM  na  wtUtont  toy  erldeni-e  tbat  that 
more  wcmld  be  made  absent  tbe  merEer. 

It  Is  tnie  tbat  Mr.  Solomon  tesUItt^  tbat  th«;  had  long  entertained  the  Idea 
of  establlNblnK  CMrtter-AnKlo  In  southern  CUlfornla  and  obvlomdr  rrocfcer- 
Anglo  seised  tbe  oppoTttuiitr  to  make  the  mei^r  considering  It  a  desiralile  move. 
Under  tbe  amngement  wttb  C^tliens  it  tias  agreed  in  effert  to  traoHfer  to 
ClUaens'  stockbolders  as  a  part  (rf  the  arrangement  a  bonn^  the  enuivalent  of 
$12,000,000;  bat  If.  as  stated.  Crocker- Anglo  has  long  entertained  tbe  Idea  of 
moving  Into  that  area  and  daring  that  time  hax  made  no  move  to  e!<tal>ll!4i 
de  Moeo  braocbes  there,  this  In  itself  tends  to  negative  tbe  claim  of  a  probable 
potential  cooqiedtlon.  In  the  manner  asserted  by  the  Government,"  It  con- 
flrms  tbe  existence  of  serious  obstacles  to  eMabllKhment  of  such  bTani-beH,  and 
the  unlikelihood  that  Crocker-Anglo  would,  in  the  foreseeable  futurv,  attempt 
to  establish  sncb  branches. 

Challenging  tbe  statement  of  CiT>cker- Anglo's  president  tbat  In  order,  to  be 
competitive  In  tbe  Los  Angeles  area  Crocker-Anglo.  If  it  adopted  the  de  novo 
branch  route,  would  have  to  establlnb  oubstantiall  j  the  same  number  of  branches 
as  those  operated  by  Cltliens,  coumiel  for  tbe  Government  asserts  that  becom- 
ing a  competitor  of  CitUens  in  Lob  Angeles  "could  have  been  accomi^lsbed  as 
the  Bank  of  California  accomplished  it  this  year  by  going  in  and  opening  an 
otDce,  a  branch  offlee,  in  downtown  Los  Angeles."  (Elmphasis  added.)  Anyone  ac- 
quainted with  Los  Angeles  and  the  manner  fn  wblcb  ItH  liusloess  areas  are 
sprawled  acrosa  the  map,  would  have  to  agree  tbat  Crocker-Anglo  cannot  supply 
any  substantial  competition  for  Cltlsens  by  establishing  a  branch  office  In  down- 
town Los  Angeles.  As  was  pointed  out  at  the  bearing,  tbe  Bank  of  California 
is  a  veiT  special  Institution  having  the  unique  privilege  of  maintaining  branches 
in  aeveral  states,  at  Seattle,  Portland.  San  Francisco,  and  Ixis  Angeles.  One 
branch  tn  Los  Angeles  for  that  bank  may  well  be  worthwhile  to  permit  it  to 
■drertlse  Its  Interstate  services  and  representation  tn  all  large  metropolitan 
centers  up  and  down  the  Pacitlc  coast.  But  for  the  pun>ose  of  fumlBhIng  a  sub- 
stantial CMnpetltlon  fn  such  a  metropolitan  area  by  ir  noio  branching  It  Is 
obvious  tbat  multiple  branches  would  be  required  to  take  care  of  the  very  con- 
siderable business  communities  In  Los  Angeles  County  such  as  Beverly  Hills. 
Hollywood,  Weetwood,  Burbank,  Inglewood.  Whtttler.  Glendora,  Torrence,  and 
the  like,  not  to  mention  numerous  centers  in  Orange  and  Riverside  Cmmtles. 

We  are  not  convinced  tliat  one  such  branch  bank  in  downtown  Los  Angeles 
could  represent  the  sort  of  substantial  potential  competition  which  Is  urged 
upon  us  here." 

In  this  case  there  is  another  special  circumstance  which  makes  prtiof  r^ 
probabte  prospective  coniivetitlon  by  Crocker-Anglo  throngb  establishment  ttf  de 
novo  branches  In  the  Los  Angeles  area  well-nigh  Impossible.  Unlike  a  grocery 
chain  or  a  hardware  merchant  or  a  steel  manufacturer  who  can  estaMlsh  new 
outlets  or  plants  where  he  wishes.  Crocker-Anglo  cannot  establish  a  hrnnch  bank 
anywliere  without  approval  of  bank  supervisory  authorities.  Whether  the 
Comptroller  would  permit  the  establishment  of  sufflcleot  branching  in  this  area 
Is  so  uncertain  as  further  to  throw  this  whole  question  into  the  field  of  si>e('nln- 
Uon.  At  the  Ume  of  his  decision  uprai  the  application  for  merger  tile  Comp- 
troller obviously  considered  the  Ave  southern  counties  occtipled  by  CitisenB  as 
already  overcrowded  with  banks." 

"It  la  iQtSTwtliir  that  the  Oovemment'i  ecnaomlat  afflant  prevlons];  mentioned  aHerlti 
Id  his  affldavit  In  lapDort  of  hig  atatrmpnt  an  to  potential  ni cape tl Hon :  "Crocker- Anfilo  In 
evldcntlj  OQ  the  point  of  movlnK  into  tbe  Los  Anceles  area" :  but  In  the  same  affldavit  be 
■Ian  atatM  tbat  '^t  !■  dear  tbat  CItliena  and  Crocker- A niilo  Deitber  fared  aquBrely,  nor 
I*  a  aerlaaa  slort  to  appraliie  the  conta  BOd  beneata  la  becomlai  more,  ratber  than  lea* 

— *■ ..u ..  .... J  _....  ....„  T-.   . — '--and  San  rranclwo  bank.."     Thia 

D  baa  Riven  no  tbonRbt  to  lie  noco 
0  way  binding  upon  uh.  coatatna 

, r •■..  - ...  » ...  tbe  miitbem 

wontlss.  Bach  a  braaeli.  while  neceaaltatlDg  a  very  lieary  capital  outlay,  would  not  br 
aUe  to  serve  the  Loa  Anselee  area  In  a  decree  comparable  wttb  Cltlaenn'  ability  to  nerve  It. 
The  (ew  baaedla  aoeb  a  alngle  branch  wonld  produce  tor  Crocker-AnKlo  would  not  ollaet 
tbe  coats  Involved." 

"BaM  (be  Comptroller  In  bla  dedalon  :  "In  the  llRbt  of  tbe  eilatlnr  branch  eoveraae 
ta  these  llva  aoutlierB  conntle*  today,  It  would  aerioaidy  over-bank  tbla  area  If  tbe  Bank 
Bapcrvlsory  Antbarttieti  were  to  permit  tbe  eatabllabinent  of  any  iineh  number  of  addl- 

.. — ■  .. ,. ^ij^    Prime  branch  locations,  or  even  location*  that  may  be  desmed 

low  available  In  anywhere  near  aucb  Banres.     Is  fact,  tbla  OSn  baa 
-lary  to  review  appllcatlma  (or  d«  hobo  branebes  in  tbla  ana  awat 

0  avoid  tbe  evila  of  destructive  competition  too  naaj  braoeb  oSias 
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We  are  compelled  to  cmiclnde  on  Uils  record  that  tlie  evidence  wltb  respect  to 
the  alleged  potential  competition  Is  wbolly  Insnfllcient  to  p^mlt  as  to  make  a 
finding  of  anr  lessening  irf  competition  In  consequence  of  the  merger  here  in 
question. 

We  bold  that  there  is  now  nothing  t>efoi«  ua  which  would  penult  us  to  find 
that  there  was  even  a  prima  fade  case  that  could  be  made  or  even  any  sngitestion 
of  doubt  as  to  there  baving  been  a  violation  of  |  7  of  the  ClaytMi  Aot  In  that 
sltnation  we  miut  conclude  that  there  Is  no  showing  here  to  support  the  laenance 
of  a  temporary  Injunction  to  preserve  the  status  quo  based  upon  a  claim  of 
TltdflUon  of  I  7. 

Since  the  merger  does  not  violate  the  Claytoa  Ad,  the  poasibiltty  that  It  might 
be  held  to  violate  the  more  etringent  standards  of  the  Sherman  Act  aeema  moat 
unlikely.  See  TimeB-Plcayune  v.  United  States.  345  U.S.  1^94.  606,  73  S.  Gt.  872, 
97  L.  Ed.  1277 ;  Tampa  Electric  Co.  v.  Nashville  Co.,  36l>  U.S.  320,  385.  61  S.  Ct. 
B2S.  0  L.  Ed.  2d  660.  We  have  Indicated  at  great  length  the  reasons  for  our 
finding  that  there  Is  no  existing  or  prospective  competition  that  could  possibly 
be  leeaened  throngli  this  merger.  For  a  like  reanoo  we  bold  that  we  do  not  have 
here  any  basis  for  a  prima  facte  ease  showing  a  ctmtract,  combination  or  con- 
spiracy in  restraint  of  trade.  And  In  light  of  the  statistics  previously  givea.  it 
cannot  be  claimed  that  this  merger  would  In  any  way  tend  to  create  a  monopoly. 

The  Government  has  made  an  argument  which  we  have  some  dilflcult7  in 
undMstanding  to  the  effect  that  we  ought  to  hold  this  merger  to  be  a  violation  of 
the  Slienuan  Act  because  the  results  ot  the  merger  will  be  as  harmful  and 
aa  restrictive  ol  competltl<Hi  as  would  be  the  results  ot  a  certain  hypothetical 
agreement  between  Gitliena  and  CroiAer-Anglo^  Let  us  si^pone,  prorceda  this 
argument,  that  CrmAer-Anglo  and  CltlMna  bad  entered  into  an  agreenieot  to 
the  effect  that  neither  would  enter  into  the  territory  of  the  other  for  the  purpose 
of  establishing  branch  banks.  Since  such  an  agreement  to  divide  np  the  territory 
would  constitute  a  per  ae  vlrdatioD  of  the  Sherman  Act,  It  is  argnMl  that  a  similar 
conclusion  ouf^t  to  be  drawn  with  respect  to  this  merger. 

We  think  this  la  a  comiriete  non  tequittir.  What  is  abont  to  happen  here  is  not 
a  division  of  territory  but  mther  the  creation  of  a  consoUdatlou  whereby  a 
aingle  succeasor  bank  will  operate  In  both  areas."  We  cannot  And  any  violation 
of  the  Sherman  -Act  per  ae  or  otherwise  In  the  record  before  ua. 

It  is  plain  that  bdilnd  the  desire  of  driendant  bankii  to  accomplish  the  pro- 
poaed  merger  la  the  anticipated  opportunity  to  procure  new  business.  As  of 
now  there  are  three  banks  In  CaUforota  which  famish  to  some  degree  banking 
services  in  both  northern  and  souUtem  Gallfomla.  Tbgea  are  Bank  ot  America 
with  branches  In  every  connty  in  the  state,  United  CBlifomia  Bank  with  brandtes 
In  all  southern  California  coontiee.  and  In  most  Important  northern  OalUomia 
oounties,  and  First  Western  Bank  and  Trust  Co.  with  tvanches  in  m  more 
limited  number  of  counties  both  north  and  sooth.  There  are  cusUanen  of  Cali- 
tomia  banks  which  have  operations  in  both  northern  and  southern  parts  of  the 
state.  Some  of  these  desire  to  do  their  banking  with  one  banking  Institution. 
Hie  record  shows  with  scoae  detail  why  snch  customers  desire  to  obtain  that 
kind  of  banking  service.  Heretirfore  Crot^er-Anglo  and  Citisois  have  been  un- 
able to  supplT  that  service;  their  hope  to  participate  In  it  in  the  future  la  the 
primarr  reasmi  for  the  mxiposed  merger.  If  the  merger  is  cnnpleted  the  net 
leatilt  will  be  that  the  statewide  banks,  so  called— Bank  of  America,  United 
Oallfomia  Bank  and  First  Western  Bank — will  have  competition  In  that  field 
from  Crocker- Cltiiens.  lie  present  oligopoly  resulting  from  the  operations 
ot  the  three  statewide  banks  mentioned  would  thus  be  somewhat  tbluited  by 
the  entry  of  Crocker-Citlzeos  into  this  field." 

The  view  which  we  take  of  this  action  la  epitomised  In  tite  following  state- 
ment in  Tratuamerlea  Corp.  v.  Boara  of  Oovemors,  8  dr.,  200  F.  Sd  168,  109: 
"We  agree  tbat  this  quantitative  analy^  discloses  a  tremeodoas  concentrathn 


"  ConnMl  OMild  jDSt  as  wvll  argue  that  If  Cltlam*  and  Crockpr-Anclo  contlBiMd  la  tbr 
fntnrc  a«  Ihej  bate  in  the  part  to  ofierate  «eh  in  it*  own  RtpfcClve  territory  wUfcoat 
anr  BgreenieDt  whatever  to  remain  their,  then  altice  tbla  would  reanlt  In  carrjilBc  on  of 
hanUnK  In  the  aanie  manner  u  woald  havF  tiera  eanrlfd  on  aoder  an  ajireeoieiit  to  dlvldt 
tba  terrltoT7.  this  nonactlan  b;  the  two  banka  could  and  ougbt  to  be  treated  aa  a  vlolatli>n 
of  the  ShermaD  Act,  a  maDlfmt  absurdity. 

"  If  It  were  poMlble  to  point  to  a  IcBapnlnfc  of  nmpelltton  ■■  a  mnit  of  this  merfer. 
the  fact  of  an  Inerpue  of  oimprtlbnn  with  eilstlnK  liirmr  Inirtltutloaa  would  not  ne  a 
defenw.      See   OtMei  State*  v.  nOadelplHa  Xat.  Bank  nipra,  8T4  U.S.  at  p.  8T0.  SI  I. 


Ct.  at  p.  1T4S.  10  L.  Ed.  2d  916.     An  we  bave  Indicated,  vuch  In  not  the  situation  bete. 
~ilant  tv  an  attome;  for  the  Denartment  of  Juedn.  fllpd  hrre.  eoncpdn  that  It  la 
Itlon  of  tb*  Department  that  "Callfonila  needs  more  atatawlde  oomBaiclal  banka." 
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of  banklag  capital,  and  tbereby  of  economic  power,  in  the  bonds  of  the  Trane- 
america  gronp  irtiicb  may  be  nnwlae  and  against  aound  public  pollry.  It  may  well 
be  In  the  pvbUc  tntsrast  to  cnib  the  growth  of  tbbr  banking'  colossoe  by  appropri- 
ate leKbriative  or  admlniatratlTe  aotlon.  This,  tHnreTer.  1b  not  toe  xm  to  decide, 
Oar  <xil7  qneaUon  la  whether  the  theory  upon  which  the  Board  tiaaed  its  decision 
meet*  tin  legal  teats  which  are  reqnired  under  section  7  of  the  Clayton  Act  ■  *  *." 

Since  we  are  of  the  opinion  that  on  this  hearing  no  prima  fade  case  baa  been 
made,  we  moat  deny  the  modon  for  a  preliminary  Injunction. 

ma  Oofwrnment  has  sogsested  tbat  we  ml|(lit  tentatlrely  Ishdc  an  Injnncdon 
here  and  continne  to  consider  tbe  matter  until  December  31  which  la  the  flnal 
npset  date  for  the  merger.  It  la  also  suggested  that  since  the  GoTemment  has 
aerred  Interrogatories  In  this  case,  which  have  not  yet  been  answered,  we  ought 
to  delay  onr  decision  for  some  further  period.  It  Is  the  view  of  ttils  court  that 
we  Bhonld  not  delay  a  decision.  The  matter  ha«  been  submitted  upon  the  stipula- 
tion nnde  by  all  the  partieti :  and  at  the  hearing  It  was  agreed  that  tbe  court  had 
a  complete  record  composed  of  alBdavlta  filed  and  other  ezhlMta  offered  at  the 
hearing.  The  court  would  not  be  warranted  in  Issuing  an  Injmictlon  bedding 
up  this  matter  merely  to  permit  tbe  GoremmeDt  to  await  answers  to  Interroga- 
tories In  the  hope  that  something  further  may  turn  up. 

Of  course,  (m  flnal  bearing  on  tbe  merits,  other  proof  may  be  f<nlhc<Mnlng, 
throu^  these  or  oUier  discovery  proceedlngR,  or  otherwise. 

So  far  SB  tbe  presently  proponed  merger  Is  concerned,  should  the  Oorenment 
make  a  case  on  flnal  hearing,  we  would  be  confronted  with  a  problem  of  dlrestl- 
Inre.  We  appreciate  the  dlfDcultles  preeentcd  is  such  a  rase.  But  Oioee  alone 
do  not  warrant  a  preliminary  Injunction.  And,  In  any  event,  on  final  hearing 
we  will  be  confronted  with  a  problem  at  divestiture,  since  the  Oovemment  aAa 
ns  to  undo  other  merfrers,  Including  that  between  Crocker  National  and  An^o- 
Catlfornbi  In  ISM. 

Tranaamerlca  Corp.  has  been  made  a  defendant  here,  evidently  because 
It  Is  alleged  tbat  It  has  working  control  of  Citizens.  Since  we  have  dented  the 
motlMi  for  preliminary  Injunction  against  the  merger  of  tbe  banks  we  find  no 
occasion  at  this  thne  to  dlscum  the  rights  or  liabilities  of  'nannamerica. 

Findings  In  accord  with  this  opinion  will  be  fllcd  and  thereupon  an  order 
denying  the  motion  for  the  preliminary  Injunction  will  be  entered. 


UNrriD  Btatbs  p 

Id  the  United  States  District  Court  of  the  United  SUtee  for  tbe  Middle  District 
of  TenDCBsee,  Nashville  Division.  Civil  Action  No.  3849.  Dated  August  18, 
1964. 

Caae  No.  1819  in  the  Antitrust  Division  of  the  Department  of  Justice. 

uauoBANnuu 

This  aetion  wai  Instituted  by  the  plaintiff,  United  States  of  America,  against 
the  Third  National  Bank  in  Nashville  and  Nashville  Bank  and  Trust  Company  to 
enjoin  their  merger  pursuant  to  an  agreement  entered  into  on  March  12,  1964. 
The  complaint  cnarges  violations  of  Section  1  of  tbe  Sherman  Act  and  Section  7 
of  the  Clayton  Act.  On  August  10,  1964,  a  motion  was  filed  by  the  plaintiff 
for  a  preliminary  injunction  pursuant  to  Section  15  of  the  Clayton  Act  and 
Section  4  of  the  Sherman  Act.  By  agreement  the  proposed  merger  was  not 
consummated  by  the  defendants  pending  a  hearing  on  the  motion  tor  preliminary 
Injunotion  whicn  was  set  for  August  14,  1964,  and  pending  the  ruling  of  the 
Court  upon  the  plaintiff's  motion. 

A  full  hearing  was  held  on  August  14  and  16,  1964,, and  the  attorneys  for  the 
reapsative  partTes  were  allowed  to  make  extensive  and  elaborate  arguments  in 
support  of  their  contentions.  Evidentiary  material  relied  upon  by  the  parties 
has  Men  preaented  In  the  form  of  affldai'its,  verified  pleadings,  exhibits,  and  the 
testimony  in  open  court  of  the  President  of  the  Thircf  National  Pank. 

It  is  well  settled  tbat  in  order  to  obtain  a  preliminary  injunction  tbe  Govern- 
ment is  required  to  establish  a  reasonable  probability  that  it  will  ultimately 
f)re''ail  on  the  merits  and  that  a  denial  of  the  injunction  will  result  in  a  substantial 
Djurr  to  the  general  public  for  whioh  there  la  no  adequate  means  of  redress.  In 
this  ease  the  first  ouestlon  to  be  determined  is  the  effect  of  the  proposed  merger 
upon  eompetition  in  the  field  of  commercial  banking  in  the  Nashville  Metropolitan 
area. 
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Whik  the  evidence  is  In  some  conflict  as  it  h&e  been  pfeaeoted  to  the  Court  on 
the  question  of  the  effect  of  the  proposed  merger  on  competition,  the  Court  is 
persuaded  that  the  Government  has  miled  to  oarr^  the  burden  resting  upon  it  to 
obtain  the  extraordinary  relief  of  a  prehminary  injunction.  It  ie  true  that  the 
Federal  Reserve  Board,  the  Federal  Deposit  Insurance  ConioratioD,  and  the 
Department  of  Juatioe,  each  reported  to  the  Comptroller  oi  the  Currency  an 
opiaion  adverse  to  the  merger  on  the  ground  that  it  would  have  an  advene 
effect  on  oompetition.  However,  it  is  to  be  observed  that  these  reports  were 
based  primarily  upon  cold  statistics  without  oonaideration  of  other  faetora  having, 
in  the  Court's  opinion,  a  direct  bearing  upon  Nashville  Trust's  posture  as  a  com- 
petitive factor  in  commercial  banking  in  this  area.  The  Comptroller  of  the 
Currency,  who  is  assigned  by  law  the  duty  of  approving  or  disapproiiUK  bank 
meters,  and  who  is  required  to  consider  among  other  factors  the  effect  tee  pro- 
posed merger  will  have  upon  competition,  rendered  a  detailed  and  comprehensive 
oiHnion  or  memorandum  in  which  he  carefully  explained  the  reasons  for  his  ulti- 
mate conclusions  that  the  merger  will  promote  tne  public  interest  and  will  not 

subatantiaU;  —        '  " '  '■ 

statement  a 

"The  merging  bank,  chartered  in  1889  as  a  trust  company,  pasaed  through  a 
merger  and  reorganiaation  and  emerged  in  1056  with  ita  present  tiUe.  In  lftS9 
the  Dank  opened  ita  first  and  only  branch.  Prior  to  January  1904,  it  was  con- 
trolled by  a  wholeoale  grocery  firm,  which  sold  its  stock  in  the  merging  bank  to  a 
syndicate  controlled  b^  inaurance  interests.  The  new  owners  soon  found  that 
injection  of  a  substantial  amount  of  capital  and  effort  would  be  requited  both  to 
make  the  bank  a  competitor  in  the  Nashville  area  and  a  ptofitaUe  undertaking 
for  the  owners.  Having  no  desire  to  divert  their  attention  from  the  inaurance 
field  and  being  unwilling  to  put  large  sums  into  the  bank,  thiese  interests  gave  con- 
sideration to  the  merger  rout«  for  a  solution.  They  were  prompted  in  part  by 
the  fact  that,  during  the  period  since  assuming  control,  deposits  in  the  merging 
bank  declined  from  $45.4  million  to  $39.9  nullioD,  despite  an  increase  of  $1.1 
......,_.  ,..  _..i.i._  ».._  J  J .._      -n ..._..    J -._■..  jjj^  other  three  be 

Many  of  the  merging 
bank's  customers,  who  previously  felt  obligated  to  maintain  deposits  in  the  Iwnk 
because  of  their  busineaa  oonneotiona  with  the  previous  owners,  the  wholesale 
grocery  firm,  indicated  that  they  were  then  free  to  move  their  accounts  to  larger 
banks.  Additionally,  the  change  of  ownership  resulted  in  a  substantial  loaa  aC^ 
aooounta  in  the  bank  s  trust  department. 

"One  of  the  most  determinative  factors  in  the  oonsideration  of  this  merger  is  the 
problem  of  management  suoceMion.  This  Office  has  stated  time  and  agaJn  that  m 
bank  is  only  as  good  as  its  management.  In  the  case  of  the  merging  bank,  the 
[fferident  is  ill  and  anxious  to  reUre.     Further,  there  is  no  provisTon  for  suecea- 


seale  and  the  lack  of  an  adequate  pension  plan.  The  present  owners  of  the  bank 
show  DO  intention  of  instituting  costly  rMorms  to  attract  employee*  capable  of 
making  the  bank  a  vigorous  competitor,  responsive  to  the  needs  of  the  community. 
As  a  result,  the  merging  bank  is  presently  noncompetitive.  Only  through  merni 
with  the  charter  bai^  where  the  resulting  bank  wul  be  a  National  Bank,  will  Wa 
OfBoe  have  an  opportunity  to  assist  this  noncompetive  state-chartered  Inatitutlon 
aa  well  as  the  pet^e  of  the  Nashville  community.  We  would,  indeed,  be  derelict 
Id  our  reapoomtrihties  to  protect  the  public  interest  in  banking  were  we  to  impede 
effective  management  from  assuming  the  reeponsibilltiee  of  a  declining  and  leader- 
lenbank. 

"We  turn  now  to  the  future  earnings  prospects  of  the  applicant  banlm,  another 
ertterlon  established  by  law  in  the  con«deration  of  bank  mei^[ers.  The  future 
earolD^  prospects  of  the  merging  bank.  In  its  present  condition,  are  very  gloomy. 
The  recent  substantial  decline  in  deposits  and  the  phlegmatic  and  ineapMtllatM 
management  bode  ill  for  future  earnings  of  the  bank  unless  remedial  Btepa  are 
taken.  If  merger  Is  the  remedy,  however,  as  we  are  convinced  It  is,  the  future 
earnings  prospects  of  the  resulting  bank  are  excellent  because  of  the  dynamic 
management,  existing  branching  system  and  operating  efficiency  of  the  chartei 
bank. 

"Only  minimal  competition  exists  between  the  two  applicant  bonks  due  to 
difference  in  sice  and  to  diversity  of  market  interests.  As  stated  above,  the  charter 
bank  serves  numerous  correspondent  banks  throughout  its  region.  Tiieoe  eat- 
respondent  banks'  deposits  account  for  18.7%  of  t£e  charter  bank's  deports,  u 
compared  to  t&e  merging  bank's  correspondent  depodts  which  amount  to  od; 
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1.3%  of  tbe  mergliig  book's  doponta.  Commeraial  Iomib  make  up  40%  of  the 
ehvtv  bulk's  total  hMLno,  but  onl;  25.7%  of  the  mergiiig  book's  tobu  loani. 
Furtho-  contraA  oan  be  seen  in  the  fact  that,  while  real  estate  loaoa  account  for  only 
0£%  of  the  ohartar  baak'e  loans,  such  loans  constitute  34%  of  the  merging 
bank's  loans. 

"While  the  sold  statiBtica  preeented  by  the  application  may  indicate  at  first 
bhish  that  sune  OMnpetition  now  exiete  between  tne  applicants  and  that  it  will  be 
iJimitiatjiH  by  this  merger,  closer  analysis  of  the  com[dete  picture  dispels  this 
hasty  ooodusion.  A  bank  b  competitive  foroe  in  its  community  depends  greatly 
upon  the  attitude  of  its  management  and  board  of  directors.  To  assess  accurately 
eranpetitlon  between  two  banks,  an  effort  must  be  made  to  weigh  tbe  sggTcesi  veness, 
the  capability,  the  eziierienee  and  the  desire  of  the  management  of  each  to  oom- 

rLe.  When,  as  in  this  case,  we  find  that  the  management  of  the  mer^g  bank 
mora  interested  in  insurance  than  in  banking,  has  no  desire  to  mamtain  the 
bank's  r^tive  standing  in  the  banking  community,  and  has  made  no  effort  to 
improve  iU  intaual  operating  procedures  nor  elevate  the  morale  of  its  personnel 
throu^  betts  rrslsrim  and  an  improved  pension  plan,  we  cannot  realisticially  view 
it  as  a  competitive  bank.  When  a  bank,  such  as  tbe  merging  bank,  is  not  disposed 
to  compete,  it  is  idle  to  speak  of  the  elimination  of  competition  by  reascm  of  a 
m<i«er. 

"The  hallmark  of  modem  banking  is  branch  competition.  The  inability  of  the 
merghig  bank  to  effeotivdy  serve  the  public  is  graphically  illustrated  m  its  failure  to 
devdop  a  modern  branchmg  system  despite  the  fact  that  it  was  founded  in  1889. 
With  the  three  largest  banks  in  Nashville  having  20,  IS,  and  20  offices,  respectivdy, 
it  is  manifest  that  Nashville  Bank  and  Trust  Company,  with  a  single  branch, 
cannot  omnpete  in  the  important  area  of  branching. 

"Hie  competition  for  funds  in  the  Nashville  community  is  not  confined  to 
eommerolal  banks.  It  must  be  noted  that  savings  and  loan  associations  are 
partieularly  strons  competitors.  While  competition  Is  most  desirable  and  Indeed 
a  baaie  tenet  of  the  Ameriean  economic  system,  the  advantages  to  saving  and 
loan  associations  aiislng  from  higher  permissible  interest  and  dividend  rates,  as 
wen  as  tax  privileges  not  svailabie  to  commercial  banks,  make  «  difficult  compet- 
itive situation  for  tbe  banks.  This  fact  is  reflected  in  the  325%  increase  in 
saving!  and  loan  share  aceount«  in  the  Nashville  community  since  I9S3  and  the 
opening  erf  three  new  savings  and  loan  association  branches  during  the  past  year. 
Thae  is  certainly  a  need  for  a  stronger  Institution  to  compete  for  funds  in  such  a 
market. 

"There  is  no  tendency  toward  monopoly  in  the  Nashville  area  or  community. 
The  charter  bank  has  never  been  Involved  in  a  merger  since  its  founding  in  1927; 
its  rapid  growth  has  been  internal.  The  number  of  Nashville  banks  has  not 
deeUned  during  the  past  30  years.  Indeed,  a  relatively  new  bank,  the  Capital 
City  Bank,  which  was  chartered  in  1960,  now  has  almost  S7.5  million  in  resources 
ancf  two  branehea.  There  is  hardly  a  monopoly  when  a  new  bank  can  enter  the 
market  and  prosper  so  remarkably  in  auoh  a  short  time. 

"One  of  the  beat  qualified  authorities  on  banking  in  Tenneasee  has  recognised 
the  fact  that  the  merger  will  be  a  salutary  development.  In  a  letter  of  April  25, 
11)64,  Mr.  H.  A.  Bryan,  Superintendent  of  Banks,  State  of  Tennessee,  saia  of  the 
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VniiHi  Bank,  In  third  position,  and  Thi-u  ..Doiuun,  miuit.  «;»,..»  ■» 

"  "  '      *  "■  "  emselves  and  Nashville 

1  in  the  field  insofar  as 


to  meet  tbe  credit  needs  of  Its  larger  customers  throughout  the  Nashville  wholesale 
trade  ues.  Automation  will  improve  the  operating  efficiency  for  the  benefit  of 
tbe  merging  bank's  eustomers.  Increased  salariee  and  other  incentives  such  ss 
the  charter  bank's  penaloo  plan  will  improve  the  morale  of  the  merging  bank's 
personnel.  The  more  numerous  banking  eervloes  offered  through  the  resulting 
bank's  extenaiTe  branch  system  win  better  serve  the  needs  of  the  merging  bank's 
euMoners.  Further,  tbe  anets  of  the  merging  bank  will  be  pooled  with  those  of 
tbe  charter  bank  to  be  used  more  efflciently  in  promoting  tbe  economic  well-bdng 
et  the  people  of  tbe  NashvlUe  community,  the  wholssals  trade  ares  which  it  serves, 
and  the  mtd-Sooth  region  of  which  it  is  the  center." 
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coRBumer  denunds,  etc.  One  differentiating  factor  between  the  Lexingttm  Bank 
and  the  instuit  case  is  that  the  bank  in  Lexington,  after  the  merser  had  been 
conBummated,  w  m  three  times  bb  large  as  its  nearest  competitor  ana  larger  than 
all  other  banks  in  the  community  combined.  Finding  that  neither  the  PAila- 
ddpkia  nor  Lexingtoit  eases  ia  in  point  or  controlling,  the  Court  is  of  the  opinion 
tltat  it  oanoot  be  aaid  on  the  basis  of  the  present  record  that  there  is  a  reasonable 
probability  that  the  Oovwiunent  will  prevail  in  this  litigation.  It  may  do  so 
after  the  facta  are  more  fully  developed.  Or  it  may  be  that  after  a  trial  this 
Court  will  have  a  different  opinion,  or  that  if  it  does  not  have  a  different  opinion, 
the  Appellate  Courts  may  take  a  different  view.  If  Government  success  in  the 
Utigaldon  should  be  the  eventual  outcome,  it  would  Ik  necessary  to  order  a  di- 
vestiture. This  device,  much  discussed  at  the  hearing,  is  concedcdly  fraught 
with  many  problems  and  difficulties.  Nevertheless,  it  is  not  uncommon  as  a 
remedial  procedure  in  antitrust  litigation,  and  the  Court  is  not  prepared  to  say 
tliat  a  divestiture,  if  it  should  become  necessary  in  this  case,  could  not  be  suc- 
ceaafully  effected.  The  defendants  are  aware  of  the  risks  involved.  They  Icnow 
that  the  Bnal  result  in  this  case  cannot  be  predicted  with  absolute  certainty. 
They  have  indicated  their  willingness  to  assume  the  risks,  aware  that  they  may 
in  the  end  have  to  undo  what  they  have  done.  Such  a  willinsnesa  strengthens 
the  belief  that  a  substantial  restoration  ot  the  status  quo  could  lie  fairly  brought 
about' by  divestiture  if  the  merger  should  finally  receive  judicial  condemnation. 

The  Court  has  been  presented  with  no  facta  to  indicate  any  bad  faith  on  the 
part  of  the  partiee  concerned  with  the  merger  and  no  facts  from  which  to  conclude 
that  they  have  entered  into  an  unlawful  combination  or  agreement.  On  the 
contrary,  the  natural  and  reasonable  inference  is  that  u  nierger  presented  itself 
as  a  logical  alternative  to  the  expenditure  of  large  sums  of  money  to  improve  the 
faeilitiee  and  services  of  the  Trust  Company  and  to  place  it  in  a  position  to  com- 
pete! Bucecsefully  on  a  market  which  the  evidence  shows  to  be  oue  of  the  most 
fiercely  competitive  in  the  United  States. 

The  motion  for  preliminary  injunction  is  therefore  denied.     Order  accordingly. 

UNITED  STATES  of  America,  PUintiff 


CiT.  No.  SMft. 

United  States  District  Court.  M.  D.  Tennessee,  Nashville  DItIbIod 

Sept.  21.  19M. 

The  United  States  brought  an  antitrust  action  against  two  national  banks, 
which  had  merged  with  approval  of  the  Comptroller  of  the  Currency.  The  Comp- 
troller filed  a  motion  for  an  order  permitting  him  to  Intervene  as  a  party  de- 
fendant. The  District  Court.  William  R.  Miller.  Chief  Judge,  held  that  the  Comp- 
troller was  not  entitled  to  intervene  under  provision  of  Federal  Rule  of  Civil 
I'ToeedRre  dealing  with  intervention  as  of  right,  and  that  the  District  Court  In 
exercise  of  Its  discretion  wouhl  deny  intervention  under  prnvision  of  Federal 
Rnle  of  Civil  I*rocednre  dealing  with  permissive  Intervention. 

Uotlon  denied. 

James  Fa  Hlnleus.  Charles  A.  Degnan,  and  Robert  C.  Welnhanm,  Department 
of  JuKttcv.  Washington.  D.C.,  for  plaintiff. 

Frank  H.  Farrla.  Jr..  of  Farrln.  Evans  A  Bvans.  Bdwin  F.  Hunt  and  Reber 
Botilt.  of  Ronlt.  Hunt,  Cummings  &  Conners.  Henry  W.  Hooker  and  John  J. 
Hooker,  Jr..  of  Hooker.  Hooker  A  Wlllts,  Nashville,  Tenu..  for  defendants. 

Jamn  J.  Saxon.  Comptroller  of  the  Currency,  pro  se.  Treasury  Department 
WashingtoD.  D.C..  for  intervenor. 

WILLIAM  B.  MILLER,  Chief  Judge. 

Tb*  Comptroller  of  the  Currency  has  Oled  a  motion  for  an  order  penoltting 
him  to  Intervene  as  a  party  defendant  In  the  action.  Re  Insists,  flrat,  that 
IntervenUon  exists  as  of  right  under  Rule  34(a)  (2>  of  the  Federal  Rules  nf 
Civil  Procedare  and.  In  the  alternative,  that  the  motion  shonld  be  granted  pur- 
anant  to  the  pennlarive  Intervention  provisions  of  Rule  24  ( b )  ( 2) . 
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VbeperUnMitluisTiBgeof  Bectlonai(a)(2)  IsaafOUows; 

"(a)  InterrentlcMi  of  Bli^t.    Upon  Hm^  application  anyoDB  ahaU  b«  pef 

mltted  to  Intervene  In  an  action :  *  *  ■  (2)  when  tbe  representatloD  of  Um 

apfriicant's  Interest  b7  exlatlng  parttee  Is  or  may  be  Inadequate  and  the  apiiU- 

cant  U  or  ma  J  be  bonnd  by  a  judgment  in  tbe  action."    FJL  GIv.  P.  24(a)(2). 

In  order  to  soataln  tbe  rl^t  to  Interrene  under  ttala  aectlOD.  the  Gomptndler 

wonld  be  required  to  demonsti«te  tbat  he  has  a  proper  *iiitereBt"  In  the  aubject 

matter  of  the  action,  and  In  addition,  tbat  the  rem^eeiitatloB  of  audi  Interest  by 

exiatlng  parties  la  or  mar  be  inadequate.    The  Court  Is  oonTinced  that  ndtber 

condition  has  been  ntlslled  and  that  the  Comptmier's  interrmtloo  cannot  be 

sustained  as  a  matter  of  rlctat 

Hie  Comptroller  an^vred  the  mercer  <a  tbe  TUii  Nattonal  Bank  In  NaA- 
Tllle  and  NashTille  Bank  and  Trust  ComiMUiy  in  a  detailed  opinion,  punaant 
to  Ua  arMhortt;  under  the  Bank  Hwger  Act  ot  1900, 12  U.8.G.A.  1 1828(c).  His 
CMitaitlon  Is  that  if  the  plaintiff  sncceeeftilly  parvuee  its  cmnplalnt  to  ita  con- 
dnslMi,  this  statntoiy  authority  will  be  oolltQed,  or  as  be  pots  It  "frosbMed 
and  drfeated."  mie  argument  neceesartly  presnpposes  tbat  tlie  Bank  Herder 
Act  ci  1060  and  the  antltrast  statotea,  under  the  aotbortty  of  whldi  tte  plalntlS 
brings  the  action  acalnet  tbe  defendant  banks,  cannot  co-exiat,  a  theory  wfalA 
appears  dearly  to  bare  been  rejected  by  tbe  Supreme  Oooit  in  United  States  t. 
Fbltadelphla  National  Bank,  374  U.S.  321.  SS  B.  Ct  1715,  10  L.  Bd.  2d  915 : 

"Nor  did  Oongrcne,  In  paasing  the  Bank  Herg^  Act,  embraoe  tbe  yitm  that 
federal  regulation  of  banking  Is  so  comprdMislTe  that  enforcemait  of  tbe 
antitrust  laws  would  be  ettber  aniieceesary.  In  Ugbt  ot  the  compIeteneM  of 
the  regulatoiy  atruc^are,  or  dlsmptiTe  ot  that  stroctarft  On  tbe  contrary, 
tbe  leglslatlTe  history  of  the  Act  seems  clearly  to  refute  any  BOggestlaa  that 
appUcablllty  of  tbe  antUmst  lams  was  to  be  affected."  874  U.S.  at  802,  8> 
S.Ctatl788. 

"Tbe  fact  that  the  banking  agencies  maintain  a  close  snrrelUance  ot  the 
indusby  wHh  a  view  toward  preTHttlng  unsound  practices  •  •  •  does  not 
make  federal  banking  regulatloo  aU-perrastTe."  374  U.S.  at  3S2,  8S  8.  Ct 
at  1786. 

Tbat  the  Bank  Merger  Act  of  1960  did  not  affect  the  appUcablUty  ot  the  Clayton 
Act  to  bank  meimra  la  made  explicit  by  tbe  Court  in  the  following  language: 
"It  should  be  unnecessary  to  add  that  In  holding  as  we  do  that  tlte  Bank 
Merger  Act  ot  1960  does  not  preclude  application  of  |  7  of  the  Clayton  Act 
to  bank  mergers,  we  deprive  the  later  statute  of  none  of  Its  intotded  fM<ce. 
Congress  plainly  did  not  Intend  tbe  1900  Act  to  extinguish  other  sonrcee  ot 
federal  restraint  (rf  bank  acqulalttona  having  anticomfietttlve  effects."  S74 
U.&  at  864, 88  8.  CL  at  1737. 

As  a  result  of  the  holding  in  Philadelphia,  it  would  aniear  Uiat  there  are  two 
separate  and  diatinct  hurdles  which  must  be  cleared  before  consummation  of 
a  bank  merger,  concededly  an  occurruice  often  baring  wideqiread  implications 
Invtrivlng  the  pcAllc  Interest  Flrvt  merging  banks  must  apply  for  and  obtain 
approval  from  the  Comptrollw  In  accordance  with  hla  statutory  authority  to 
approve  or  disapprove  mergers  when  tbe  resulting  bank  la  a  natkmal  bank. 
Sevoi  qiedfic  factors  are  enumerated  In  the  Bank  Merger  Act  which  tbe  Oomp> 
tnriler  Is  required  to  evalnata  in  reaching  bis  final  dedalon.  Jt  U  true  tbat  one 
of  such  factors  which  theComptroller  must  consider  Is  the  dieet  of  the  proposed 
mKger  upon  competition,  but  there  is  nothing  in  ttie  statute  Indicating  that  Uie 
Oomptndler  is  required  to  determine  in  a  legal  SHtse  wbetlier  tbe  propoetd 
merger  will  be  violative  of  the  antitrust  statutes.  Bla  fnnotton  Is  to  dedde 
whether  the  merger  will  subserve  the  public  Interest  after  afvnfirlately  eralnat- 
Ing  and  «»eldering  all  of  the  criteria  spedfled  in  the  statute,  a  rause  at  Inquiry 
In  total  ^ect  modi  brcMder  than  the  narrow  issue  of  an  antitrust  vMatlaa. 

When  a  bank  merger  has  been  disapproved  t^  the  Comptroller,  no  questliM 
arises  tor  consideration  by  the  Department  of  Justice  nnd^  the  antitruM 
atatntes,  but  when  the  merger  meets  wHh  tbe  Comptroller's  approval  after 
consldenUon  of  tbe  statutorr  standards,  the  Department  of  Jaitice  still  has  tbe 
light  and  indeed  tbe  duty  to  challenge  the  merger  under  the  antitrust  statotea. 
if  It  Is  deemed  that  tb^  have  been  or  will  be  violated  by  tbe  consummation  ot 
tbe  merger.  Under  S«ticH)  7  of  the  Clayton  Act  tbe  tmly  cixislderstlon  la 
whether  the  merger  substantially  leesena  comipetitfon  or  tends  to  create  a 
monopoly.  Tlie  Issue  thus  presented  Is  confined  to  the  anticompetitive  effect  of 
the  merxM",  or  whether  the  merger  will  be  violative  of  the  Clavton  Act  On  tbe 
other  hand,  under  the  Bank  UenEer  Act  at  1960.  the  Iftane  Is  whether  the  mMver 
nbonld  be  approved  as  being  In  tbe  over-all  public  interest  based  upmi  a  variety 
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DomIc  tMoton  and  consMeratlMis  whidi  tbe  Oomptrtdler  lit  reanlred  to 

It  to  obrltnu  tbat  ■  fBctnsI  BltnatloD  conld  ^tat  whl<^  would  wamuit  Sie 
Oomfitnriler  at  Ota  Oairencr  Id  appntrlug  ■  pnqmfled  merger  under  tbe  broad 
pwmUioBa  ol  tite  Bank  Merger  Act,  wbicb  would  at  the  same  time  require  con- 
doniMtlaa  at  ttae  merger  wb«i  tested  noder  the  specific  terma  of  Uie  antltrnst 
etatntea.  WUle  tbe  Iwaefl  Involved  under  tbe  statntea  are  to  some  extent  orer- 
lapplng,  titer  are  not  IdentlcaL  nie  Onnptnriler  te  charged  with  the  doty  <rf 
dth^  mpBTOvlBg  or  dlsapprorlng  the  merger  dependlm:  npon  the  wel^t  and 
▼alne  which  he  gives  to  many  conafderatlona  not  related  to  competltlMi,  while 
the  courtc  under  the  anUtrust  etatotes  are  concerned  wlOi  the  narrow  lame  of 
competltli»i  alooe. 

It  was  apimraitl]'  Qiese  or  rimllar  reaaona  whl(4i  led  the  Supreme  Court  In  the 
Phlladelidila  case  to  h(^d  tbat  the  statutes  have  separate  fnncdotm  whlcb  co- 
exist and  compleiDMit  each  other,  and  it  follows  that  the  Comptroller's  conten- 
tion that  a  snccesafnl  action  under  the  antitrust  statutes  would  tend  to  nnlll^  his 
Btatntorr  authority  under  the  Bank  Merger  Act  of  1960  Is  not  well  taken. 
Hia  «utli(Mity  was  folly  eserclsed  and  his  responBiblUtT  fully  discharged  when 
be  granted  his  approval  of  the  merger.  It  la  the  responsibility  of  tbe  courts  In 
an  action  proper^  brought  by  tbe  government  acting  through  the  Department  (rf 
Justice  to  determine  whether  the  merger,  notwithstanding  the  fact  that  It  has 
received  the  approval  ttf  the  Oomptrcdler,  mast  be  condemned  asbdngin  violation 
of  the  antitrust  statutes. 

Tbe  Court  therefore  concludes  that  the  Comptroller,  having  folly  exer- 
cised hia  at^OtOiT  authority  and  dnty,  has  no  Interest  in  the  subject  matter  of 
the  presenA  action.  For  that  reason  alone  he  la  not  entitled  to  interview  as  of 
right  under  Rule  Z4(a)(2). 

fThe  alternative  position  of  the  Omoptroller  is  that  the  provisions  of  Rule  24 
(b)  (2)  of  tbe  Federal  Rules  of  dvll  Procedure  apply  and  that  his  intervention 
should  be  allowed  pennlastMy.  Hie  pertinent  language  of  this  sutwection  Is  as 
folioitre: 

"When  a  party  to  an  action  relies  for  ground  of  claim  or  defense  ofUXt  any 

atatute  or  executive  order  administered  by  a  federal  or  sta-te  governmental 

officer  or  agency  iqK>n  any  r^ulatlon,  order,  requirement,  or  agreement  Issned 

or  made  pursuant  to  the  statute  or  executive  order,  tbe  <^cer  or  agency  npon 

timely  application  may  be  permitted  to  intervene  in  the  action." 

Jt    la    not    understood    that    the    defendants    rely    upon    the    Comptroller's 

order  approving  the  merger  as  a  legal  defense,  as  snch.  in  this  antitrust  Ittiga- 

tlMi,  althoogli  Utey  do  Insist  that  the  OHnptroller's  decision  on  the  competitive 

effect  tk  tbe  merger  dionld  be  given  considerable  weight  by  the  Oourt.     But 

assuming  without  deciding  that  the  requirement  of  "ground  of  *  ■  *  defense" 

has  been  met  in  the  present  action,  Intervention  is  still  a  matter  within  the 

sound  dlacretlon  of  the  Court  and  may  be  denied  even  thovgh  the  intervenor 

has  met  the  technical  requirements  of  ttie  Rule.    4  iMoore'e  Federal  Practice. 

Sec.  24.10(1^)  at  pp.  04r-6e.  and  Cumulative  Supplement  1903  at  p.  22,  and  the 

authorities  dted  therein. 

The  presence  of  the  Comptroller  lo  the  action  as  a  party  defendant  la 
not  deemed  necessary  to  place  liefore  the  Court  his  views  on  the  queetlon  of  the 
competHtve  effect  of  the  merger.  As  pointed  out  by  the  Court  In  Its  memo- 
randum denying  tbe  plalnttfTs  application  for  a  preliminary  Injunction,  the 
Comptroller  carefully  and  in  great  detail  articulated  In  a  memorandum  or 
opinion  his  findings  and  conclusions  and  the  reasons  therefor  bearing  upon  the 
question  of  competition.  Sudi  findings  were  of  material  assistance  to  tbe  Court 
in  arriving  at  its  decision  to  deny  the  ai^llcatlon  for  a  preliminary  InJunctlcHi. 
ITieT  are  «  part  of  the  record  In  the  action  and  It  I.s  difficult  to  see  what  more 
the  Oomptroller  could  say  In  Justification  of  his  decision.  Moreover,  the  defend- 
ant banks,  represented  by  able  and  competent  attorneys,  have  the  strongest 
of  reaaona  ond  motives  to  bend  every  effort  to  resist  the  government's  case  and  to 
support  the  merger  as  against  the  contention  that  it  Is  In  conflict  with  the  anti- 
trust attttotes.  "niere  can  be  no  doubt  that  the  defendanta'  contention  that  the 
merger  la  not  violative  of  the  antitrust  statute*  can  he  vigorously  and  adequately 
represented  without  tbe  necessity  of  the  Comptroller's  Intervention.  The  Cburt 
therefore  ocmsiders  it  to  be  a  sound  exerdse  of  tbe  discretion  conferred  by 
Bole2ft(b)(2)  todeny  the  proposed  Intervention. 

The  fact  that  the  plaintiff  now  seeks  divestiture  relief  in  this  action  and 
that  effectuation  ot  such  relief  may  require  certain  action  calling  tor  approval 
of  the  Oomptroller  under  the  National  Bonking  Iaws  ts  not  a  sufficient  reason 
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to  permit  ttia  Oomptnriler  bo  Interraie.  If  nidi  dlTestltnre  shoald  attlmatelj  be 
ordered  by  the  Oonrt,  the  order  would  be,  as  poioted  out  hj  the  plaiotUT,  directed 
to  tbe  deToidaitts,  requiring  tliem  U  take  the  neceonary  atepe  to  restore  "the 
senante  tdentitiea  of  the  two  merged  banks."  If  It  waa  neceesary  to  Invoke 
Action  *>t  the  Oomptroller,  it  oumot  be  assomed  that  he  would  ai4>itr«ril7  or 
unreasonably  withhold  appronl  of  Btepa  neceasary  to  effectoate  the  relief  wtdd 
the  Oonrt  «>n>ldei«d  neceeeary  to  avoid  a  violation  of  the  antitrust  laws.  In  aaj 
event,  U IC  Is  necessarr  to  have  the  ComptroU^r  before  the  Oonrt  In  order  to  eSee- 
tnate  i«Ue(  or  to  iwovlde  an  anproprlate  remedy,  he  can  be  made  a  partj  to 
tbe  actltHi  whoi  and  If  that  contUtgencT  arises. 

Finding  no  basis  In  law  or  in  fact  for  the  presence  of  the  Comptroller  In  tbe 
action  as  a  party  at  this  time,  his  moUon  to  Intervene  will  be  denied.  An  order 
to  this  effect  has  been  approved  by  tlte  Couit  on  this  date  and  paesed  to  tbe 
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Uhuid  Sxatbs  of  Aiiuioi, 
— against — 

MAHUFAOTUBKBe  HaNOVER  TbUBT  COMPANY, 


OPINION  OF  LLOYD  F.  NUcMAHON.  DJ. 
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The  government,  claiming  violation  of  Section  7  of  the  Cla;toit 
Act  (15  U.S.C.  US)'  and  Section  1  of  the  Shermaa  Act  (15  U&C 
§  1),'  seeks  equitable  relief  imdoing  a  mei^r  of  Mannfactarere  Tnut 
Company  and  The  Hanover  Bank  which  resulted  in  the  creation  of 
defendant,  Manufacturers  Hanover  Trust  Companr- 

The  merger  has  now  been  in  effect  for  more  than  three  years.  It 
was  consummated  on  September  8,  1961,  shortly  before  thie  snit  was 
filed,'  following  prior  approval  of  the  New  York  Superintendent  of 


1  Section  7  of  llie  Claj-toii  Act  provides  in  pertinent  part :  "No  corporation 
engaged  in  commerce  shall  acquire,  directly  or  indirectly,  the  whole  or  any 
part  of  the  slock  or  other  share  capital  and  no  corporation  subject  to  the  juris- 
diction of  the  Federal  Trade  Commission  shall  acquire  the  whole  or  any  pan 
of  the  assets  of  another  corporation  engaged  also  in  commerce,  where  in  any 
line  of  commerce  in  any  section  of  the  country,  the  effect  of  such  acquisition 
may  be  substantially  to  lessen  competition,  or  to  tend  to  create  a  monopoly." 

i  Section  1  of  the  Sherman  Act  provides  in  pertinent  part :  "Every  contract, 
combination  in  the  form  of  trust  or  otherwise,  or  conspiracy  in  restraint  of  trade 
or  commerce  among  the  several  States,  or  with  foreign  nationi,  is  declared  to 
be  illegal,  .  .  ," 

3  This  action  was  one  of  several  instituted  by  the  Department  of  Justice  around 
the  country  to  test  the  applicability  of  the  Clayton  and  Sherman  Acts  to  bank 
mergers.  The  complaint  was  not  filed  and  injunctive  relief  was  not  sought 
until  a  half  hour  after  the  mei^er  had  been  consummated,  although  the  govern- 
ment had  been  on  notice  of  the  proposal  for  many  months.  My  Brother  Cashin 
denied  an  application  for  a  temporary  restraining  order  on  Saturday,  Septem- 
ber 9,  1961,  after  argument,  apparently  on  the  grounds  that  the  government's 
application  was  tardy  and  failed  to  show  a  reasonable  probability  of  ultimate 
success  in  view  of  the  novelty  of  the  case  and  the  then  unsettled  state  of  the  law. 
Cf.  United  Slates  v.  Crocker-Anglo  Malional  Bank,  223  F.  Supp.  849  (N.D. 
C^l.  1963).  An  application  for  a  preliminary  injunction  reached  the  Motion 
Part  on  Tuesday,  September  12,  1961,  after  the  merger  had  been  in  effect  and 
the  assets  scrambled  for  four  days.  The  government,  therefore,  withdrew  the 
application  for  a  preliminary  injunction  and  applied  for  an  alternative  order 
directing  segregation  of  the  assets  of  the  merged  banks  pendente  lite.  On  oral 
argument,  counsel  represented  that  there  was  relatively  little  dispute  about  the 
evidentiary  facts.  The  court,  therefore,  suggested  immediate  pretrial  conference 
with  a  view  to  expediting  procedures  for  the  submission  of  additional  evidence 
and  a  prompt  trial  on  the  merits.  Conferences  were  held,  procedures  devised 
for  presentation  of  additional  evidence,  and  a  timetable  for  argument  of  motions 
and  trial  was  arranged.  Accordingly,  the  government  withdrew  its  application 
for  segregation  of  the  assets  pendente  lite. 

Most  of  the  evidence  was  presented  by  stipulation  and  afRdavits  subject  to 
the  opposing  party's  right  to  call  any  affiant  for  cross-examination.  Trial  began 
on  December  6,  1961,  and  further  hearings  were  held  on  Ekccmber  8  and  14, 
1961  and  March  8.  1962.    Proposed  findings  of  fact,  conclusions  of  law,  and 
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Bmnks,  aa  required  hy  the  New  York  Banking  Lav/  SLad  of  the  Board 
of  Cktvemors  of  the  Federal  Beserve  SfBtem,  as  required  by  the  fed- 
eral Bank  Merger  Act.*   Both  the  atate  and  federal  statutes  require 


briefs  were  nibmittcd  during  January,  February,  March  and  Ai»il  1962.  At 
that  juncture,  the  court  became  engaged  in  a  protracted  conspiracy  trial  which 
continued  through  June  1962.  See  United  States  v.  Bentvena,  319  F.  2d  916 
(2  Cir.),  cert,  denied.  375  U.S.  940  (1963).  In  the  interim,  the  Supreme 
Court  on  Mny  21,  1962  noted  probable  jurisdiclion  in  Unittd  States  v.  Pkila- 
dtlpkia  NMiomU  Bailt,  369  U.S.  883  ( 1962),  and,  with  counsel's  consent,  this 
matter  was  held  under  advisement  awaiting  the  Philadelphia  opinion.  The 
opinion  was  rendered  on  June  17,  1963  (374  U.S.  321),  holding  the  Oayton 
Act  ^iplicaUe  to  bwik  mergers,  but  leaving  for  later  decision  in  United  Slates 
V.  Firtt  Natitmal  Bank  &  Trust  Co.  of  Lexington  the  question  of  whether  the 
Shcnnan  Act  also  applied.  Following  Philadelphia,  at  counsel's  request,  the 
record  was  reopened  for  presentation  of  supplementary  evidence  by  both  sides. 
Further  testimony  was  taken  on  September  4,  1963,  and  revised  findings  and 
briefs  were  submitted  during  September  and  October  1963.  Final  ailment 
was  held  on  January  17, 1964.  The  Lexington  opinion  came  down  in  April  1964 
(376  U.S.  665)  and  was  followed  by  a  series  of  merger  decisions  during  April 
and  June,  all  of  which  have  an  important  bearing  on  this  case.  A  number  of 
infonna]  post-trial  conferences  were  held  with  counsel,  the  last  on  December 
16, 1964,  for  the  purpose  of  receiving  voluminous  stipulated  supplementary  evi- 
dence material  to  issues  raised  by  the  series  of  post-trial  decisions. 

4  N.Y.  Banking  Law  §  601-b  provides  in  pertinent  part:  "In  determining 
whether  to  so  approve  [a  bank  merger],  the  superintendent  shall  take  into 
consideration  .  .  .  whether  the  effect  of  such  merger  or  acquisition  shall  .  .  . 
result  in  a  concentration  of  assets  beyond  limits  consistent  with  effective  com- 
|ietition, . . .  whether  such  merger  or  acquisition  may  result  in  such  a  lessening 
of  oompetilkin  as  to  be  injurious  to  the  interests  of  the  public  or  tend  toward 
monthly  and  .  . .  primarily,  the  public  interest  and  the  needs  and  convenience 
thereof." 

5  The  Federal  Deposit  Insurance  Act  (12U.S.C.  §  1828(c))  provides  in  perti- 
nent part:  "No  insured  bank  shall  merge  or  consolidate  with  any  other  insured 
bank  .  - .  without  the  prior  written  consent  (i)  of  the  Comptroller  of  the  Cur- 
rency if  the  acquiring,  assuming,  or  resulting  bank  is  to  be  a  national  bank  or 
a  District  bank,  or  (ii)  of  the  Board  of  Governors  of  the  Federal  Reserve  Sys- 
tem if  the  acquiring,  assuming,  or  resulting  bank  is  lo  be  a  State  member  bank 
(except  a  District  bank),  or  (iii)  of  the  Corporation  if  the  acquiring,  assuming, 
or  resulting  bank  is  to  be  a  nonmember  insured  bank  (except  a  District  bank). 
...  In  granting  or  withholding  consent  under  this  subsection,  the  Comptroller, 
the  Board,  or  the  Corporation,  as  the  case  may  be,  shall  consider  the  Rnancial 
history  and  condition  of  each  of  the  banks  involved,  the  adequacy  of  its  capital 
structure,  its  future  earnings  prospects,  the  general  cliaracter  of  its  manage- 
ment, the  convenience  and  ne«ls  of  the  community  to  be  served,  and  whether 
or  not  its  corporate  powers  are  consistent  with  the  purposes  of  this  chapter.  In 
the  case  of  a  metier  ...  the  appropriate  agency  shall  also  take  into  considera- 
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the  respective  bankiiig  ae:encie8  to  consider  not  merely  banking  factors 
and  the  overall  pablic  interest  before  approving  a  merger  tmt  also 
the  effect  of  the  transaction  on  competition,  inclading  any  tendency 
toward  monopoly. 

Both  agencies  approved  the  meiger,  without  adversary  hearings, 
bat  after  consideration  of  docomeatary  evidence,  statistical  data,  in- 
vestigation, and,  in  the  ea^e  of  the  Board,  the  reports  of  the  Attorney 
General,  the  Federal  Deposit  Insurance  Corporation  (FJ)J.C.),  and 
the  Comptroller  of  the  Currency,  and  interrogation  of  officers  of  the 
merging  banks  relative  to  the  merger's  competitive  effect.  The  Super- 
intendent concluded,  after  thorough  analysts  of  relevant  data,  that 
the  merger  "would  not  result  in  a  concentration  of  assets  beyond  limits 
consistent  with  effective  competition.  The  proposed  merger  would 
not  result  in  such  a  lessening  of  competition  as  to  be  iujurious  to  the 
interest  of  the  public,  nor  in  such  a  lessening  of  competition  as  to  tend 
toward  monop>oly."  The  Board,  despite  objection  on  antitrust  grounds 
interposed  by  the  Attorney  General,  concluded,  with  the  concurrence 
of  the  Comptroller  of  the  Currency,  that  the  merger  would  have  do 
'adverse  competitive  effect  but  "would  tend  to  stimulate  competition 
without  significantly  affecting  the  number  or  competitive  strength  of 
alternative  sources  of  banking  services."  The  F.D.I.C  found  the  pro 
and  anti  competitive  effects  of  the  merger  so  in  balance  that  it  based 
its  approval  on  banking  factors  and  the  public  interest. 

The  government  makes  vQti  claim  that  the  agencies  relied  on  in- 
correct facts  or  misapplied  tHe  statutory  standards  under  which  they 
operate.  It  docs  not  seek  to  review  their  decisions.  Bather,  it  invokes 


tion  the  effect  of  the  transaction  on  competition  ( including  any  tendency  toward 
monopoly),  and  shall  not  approve  (he  transaction  unless,  after  considering  all 
of  such  faaora,  it  finds  the  transaction  to  be  in  the  public  interest.  In  the 
interests  of  uniform  standards,  before  acting  on  a  merger  ...  the  agency  .  .  , 
shall  request  a  report  on  the  competitive  factors  involved  from  the  Attorney 
General  and  the  other  two  banking  ^^cies  referred  to  in  this  subsection.  .  ,  . 
The  Comptroller,  the  Board,  and  the  Corporation  shall  each  include  in  its 
annual  report  to  the  Congress  a  description  of  each  merger  .  .  .  ^qiroved  by  it 
during  the  period  covered  by  the  report,  along  with  the  following  information: 
the  name  and  total  resources  of  each  bank  involved :  whether  a  report  has  been 
submitted  by  the  Attorney  General  hereunder,  and,  if  so,  a  summary  by  the 
Attorney  General  of  the  substance  of  such  report ;  and  a  statement  by  the 
Comptroller,  the  Board,  or  the  Corporation,  as  the  case  may  be,  of  the  basis 
for  its  approval." 
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ori^iul  jniiadietion  of  this  eonrt  under  the  antitrust  lava*  asking 
OB  to  destroy  a  mei^r  which  the  banking  agencies  validated.  The 
government  oontends  that  the  merger  is  a  combination  in  nnreason- 
able  reBtraist  of  trade,  violative  of  Section  1  of  the  Sherman  Act,  and 
that  its  effect  "may  be  snbBtOntially  to  lessen  competition  or  to  tend 
to  oreate  a  monopoly,"  violative  of  Section  7  of  the  Clajrton  Act. 

We  state  at  ttie  oatset  that  there  is  no  evidence  of  predatory  con- 
dust,  antieompetittve  behavior  or  motive,  conspiracy,  price-fixing,  or 
■i^  other  intentional  injury  to  competitors  or  to  the  public  either  by 
the  oonstitnent  banks,  the  resulting  bank,  or  any  of  it«  largest  com- 
petitora.  ^e  govenmient  asserts,  however,  that  an  inference  of  the 
prosoribed  aniioompetitive  effect  in  commercial  banking  in  the  City  of 
New  Toric,  the  mebopolitan  area,  and  the  United  States  is  compelled 
by  market  structure,  specifically,  the  size  of  the  constituent  banks,  the 
permanent  elimination  of  Hanover  as  a  separate  competitor,  the  result- 
ing bank's  siae  and  ita  share  of  the  relevant  markets,  a  histoiy  of 
mergers  and  a  trend  toward  concentration,  and  the  increase  in  con- 
centration caused  and  threatened  by  the  merger. 

Defendant  contends  that  the  facts  give  rise  to  no  anticompetitive 
inference  in  the  relevant  markets  and  that  the  government  has  failed 
to  prove  its  case.  It  argues  that  the  government  inflates  its  relative 
size  by  eommingling  the  local  and  national  markets,  that  mere  size  is 
not  an  offense,  that  mei^rs  of  competitors  are  not  per  se  unlawful, 
that  the  meiger  has  not  eliminated  significant  competition,  that  the 
resulting  bank  does  not  control  an  undue  share  of  the  relevant  mar- 
kets, that  oonoentration  has  not  been  unduly  increased,  and  that  cus- 
tmners  are  well  served  by  numerous,  strong  and  vigorous  cmnpeti- 
tors^  both  locally  and  nationally. 


S  Section  4  of  the  Shcrnian  Act  (15  U.S.C  §4)  provides  in  pertinent  part: 
"The  several  district  courts  of  the  United  States  are  invested  with  jurisdiction 
to  prevent  and  rcsttain  violations  of  section  1-7  of  this  title.  .  .  ."  Section  15 
ctf  ttie  Clayton  Act  (15  U.S.C.  §25)  provides  in  pertinent  part:  "The  several 
district  courts  of  the  United  States  are  invested  with  jurisdiction  to  prevent 
and  rcstrua  violations  of  this  Act,  and  it  shall  be  the  du^  of  the  several  United 
States  Attorneys,  in  their  respeoive  districts,  under  the  direction  of  the 
Attorney  General,  to  institute  proceedings  in  equity  to  prevent  and  restrain 
sudi  negations." 
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JurUdiction — The  EfFect  of  Agency  Approval 

Defendant,  caught  in  a  cross  fire,  originally  challenged  the  court's 
jurisdiction  over  the  subject  matter.  A  similar  argument  was  made 
unsuccessfully  in  the  district  court,  but  abandoned  on  appeal,  in  United 
States  V.  Philadelphia  National  Bank,  374  U.S.  321,  350  n.26  (1963). 
As  a  result,  it  was  briefed  but  not  argued  on  appeal  by  the  govern- 
ment, and  neither  briefed  nor  argued  by  the  banks.  Nevertheless, 
it  was  considered  but  rejected  by  the  Supreme  Court.  We  are  bound, 
therefore,  to  reject  it  here,  wiiatever  its  merit. 

Defendant  does  not  preso  the  point.^  Instead,  it  urges  that  we 
should  regard  the  opinions  of  the  impartial  banking  agenoies  as  ex- 
tremely persuasive  evidence.  It  points  to  the  government's  failure  to 
produce  any  material  evidence  here  which  was  not  before,  or  within 
the  knowledge  of,  the  banking  agencies,  to  the  similarity  of  the  statu- 
tory standards  governing  the  agencies'  consideration  of  the  competi- 
tive factor  to  those  of  the  antitrust  laws,  and  to  the  agencies'  applica- 
tion of  antitrust  principles  iu  their  analyses  of  the  competitive  effect 
of  the  merger. 

The  government,  however,  relying  on  Philadelphia,  contends  that 
wc  must  judge  the  validity  of  the  merger  under  a  different  standard 
from  that  governing  the  banking  agencies  and  are  bound,  therefore, 
to  as8ess  its  competitive  effect  on  the  basis  of  established  antitrust 
principles,  independent  of  the  opinions  of  the  banking  agencies.  In 
support  of  its  position,  the  government  asserts  that  the  Bank  Merger 
Act  does  not  authorize  the  Federal  Reserve  Board  to  decide  antitrust 
questions  as  such.  United  States  v.  Radio  Corporation  of  America,  358 
U.S.  334  (1959),  and  stresses  the  Board's  required  consideration  of 
public  interest  factors,  irrelevant  to  the  antitrust  laws,  and  the  lack  of 
adversary  hearings. 

In  view  of  the  Supreme  Court's  decisions  in  United  States  v.  Phila- 
delphia National  Bank,  supra,  and  in  United  States  v.  First  Nationt^ 
Bank  £  Trust  Co.  of  Lexington,  376  U.S.  665  (1964),  there  is  no  longer 
any  question  that  the  Clayton  and  Sherman  Acts  apply  to  bask 
mei^ers  and  that  the  Bank  Meiger  Act  neither  impairs  the  plenary 

7  E)efendaiit  does  not  abandon  the  point  and  is  entitled  to  preserve  it  for  appeal 
especially  in  view  of  the  fact  that  its  abandonment  in  Philadelphia  was  obvknislr 
a  tactical  choice  by  cmnisel  for  the  banks,  anil,  as  a  result,  the  Bank  Mer^r 
.\ct  lost  the  day  without  the  benefit  of  adversary  ai^inient. 
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jnrisdictioii  of  this  court  to  adjudicate  their  validity,  nor  immiinizes 
them  fnnn  collateral  attack  here  despite  agency  approval.  It  does 
not  follow,  however,  that  the  ooart  ahoold  ignore  agency  views. 

Prioiary  Jurudicdoti 

In  United  States  v.  PhiladetpJ^ia  National  Bank,  supra,  the  Su- 
preme Coart  rejected  an  argnment  that  the  doctrine  of  primary  juris- 
diction should  be  applied  to  the  Comptroller's  approval  of  that  met^r 
onder  the  Bank  Merger  Act.  We  think,  however,  that  there  are  facts 
here,  not  present  in  Philadelphia,  which,  with  all  respect  call  for  a 
contrary  holding  and  ad  hoc  application  of  the  doctrine  of  primary 
jurisdiction  to  the  claim  made  under  Section  7  of  the  Clayton  Act. 

This  merger  was  effected  by  an  acquisition  of  assets.  There  can 
be  no  qaestion  since  Philaddphia  that  Section  7  of  the  Clayton  Act 
has  always  applied  to  such  bank  mergers.  Philadelphia  and  Lexington 
also  make  clear,  as  the  government  puts  it,  "that  the  Bank  Merger 
Act  of  1960  does  not  in  any  way  diminish  the  full  thrust  of  the  Sherman 
and  Clayton  Acts  in  bank  merger  cases." 

An  integral  and  vital  part  of  the  "full  thrust"  of  the  Clayton  Act 
is  Section  11  (15  U.S.C.  ^21),  which  nnequivocally  vests  "authority 
to  enforce  compliance"  with  Section  7  "in  the  Federal  Reserve  Board 
where  applicable  to  banks."  That  statute  has  never  been  repealed  by 
Congress  notwithstanding  its  amendment  of  Section  7  in  1950.  Re- 
ferring to  it  in  a  footnote  in  Philadelphia,  the  Supreme  Court  said: 
"...  The  Bank  Merger  Act  of  1960,  assigning  roles  in  merger  appli- 
cations to  the  FDIC  and  the  Comptroller  of  the  Currency  as  well  as 
to  the  FRB,  plainly  supplanted,  we  think,  whatever  authority  the  FBB 
may  have  acquired  under  §11,  by  virtue  of  the  amendment  of  §7,  to 
enforce  §  7  against  bank  mergers."  (374  U.S.  at  344-345  n.22.) 

Whatever  validity  pro  tanto  repeal  of  Section  11  by  implication 
may  have  had  in  Philadelphia,  we  think  there  is  neither  reason,  nor 
basis,  for  soch  drastic  surgery  here.  Repeal  by  implication  on  the 
facts  in  this  ease  would  be  a  radical  departure  from  settled  proce- 
denta. 

We  have  been  taught  by  a  long  line  of  decisions,  including  Phila- 
delphia, that  of  all  the  instruments  for  accommodation  of  regulatory 
statntes  to  the  antitrust  laws,  pro  tanto  repeal  of  the  antitrust  laws 
by  implication  is  the  very  last  that  ought  to  be  employed.  Indeed,  we 
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have  beeii  urged  to  strain  the  doctrine  of  primaiy  jurisdiction,  if 
necessary,  to  avoid  such  a  result.  Pan  American  World  Airways,  Inc. 
V.  United  titales,  371  U.S.  296,  320-321  (and  cases  cited  therein)  (1963) 
(Brennan,  J.,  dissenting). 

Ill  United  States  v.  Borden  Co.,  308  U.S.  188,  197-206  (1939),  tbf 
court  emphasized  that  where  a  later  regulatory  statute,  such  aa  the 
Bank  Merger  Act,  shares  conmiou  ground  with  the  antitrust  laws,  we 
should  not  resort  to  repeal  of  the  antitrust  laws  by  implication  tinless 
there  is  "a  positive  repugnancy,"  and  then  only  to  the  extent  of  the 
repugnancy.   There  is  no  need  to  labor  the  point ;  its  roots  go  deep.' 

There  is  no  repugnancy,  positive  or  otherwise,  between  the  Bank 
Merger  Act  and  Clayton  ^  11  in  their  application  to  the  facts  of  this 
case.  That  is  why,  with  deference,  the  Supreme  Court's  refusal  to  apply 
the  doctrine  of  primarj'  jurisdiction  in  Philadelphia  is  not  controlling 
here. 

In  Philadelphia,  pro  tanfo  rppeul  of  Clayton  ^  11  by  implication 
was  grounded  on  a  positive  repugnancy  resulting  from  the  fact  that 
the  Bank  Merger  Act  mandated  sole  authority  to  approve  that  par- 
ticular merger  to  the  Comptroller  of  the  Currency.  Such  authority  in 
the  Comptroller  is  clearly  repugnant  to  the  Federal  Reserve  Board's 
sole  authority  under  Claj^ton  ^11  to  enforce  compliance  with  §7.  In 
this  case,  however,  because  the  banks  involved  are  state  banks,  the 
Bank  Merger  Act  vests  sole  authority  to  approve  the  merger  in  the 
Federal  Reserve  Board  (12  U.S.C.  U828(c)(3)(ii)).  Advisory  roles 
only  are  assigned  to  the  F.D.I.C.,  the  Comptroller  of  the  Currency, 
and  the  Attorney  General,  and  the  Board  is  in  no  way  bound  by  their 
reports. 

Clearly  there  is  no  repugnancy  between  sole  power  in  the  Board 
under  the  Bank  Merger  Act  to  prohibit  or  approve  a  merger  in 
advance  of  its  consummation,  and  its  power  under  Clayton  §  11  to 
enjoin  or  acquiesce  in  its  consummation.   Quite  the  contrary.    Power 


i  I'nited  Slates  v.  Philadelphia  Xalional  Bank-,  snpra,  at  .150  (and  cases  cited 
therein):  Pan  Amcrifan  World  Aini-avs.  hu.  v.  I'nited  Stales.  tiif>ra  (dis- 
senting opinion):  Californic  v.  Federal  Poit.'er  Comm'n.  Zfi)  U.S.  4K2.  485 
(19(>2):  I'nited  States  v.  Borden  Co..  supra:  Terminal  IVarrhousiny  Co.  v. 
Penns\h-anio  R.R..  197  U.S.  500.  S13-5I5  ( 193f.)  :  Ctnlral  Trtinsjer  Co.  v. 
Terminal  R.R.  Assn.  288  U.S.  4fi9.  474-475  (1933):  Krogh  v.  Chieaijo 
&  S.W.  R\:.  260  U.S.  156.  I6M62  (1922):  Cnited  Slates  v.  Trans- 
.Missouri  Freiyht  .-isstt.  166  U.S.  290.  314  (1897)  ;  Hendersons  Tobaeeo.  76 
U.S.  Ill  Wall.l  652.657  (1870):  (.'nited  Slates  v.  TvHen.7BV.S.  |I1  Wall.) 
88.92  (1870). 
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onder  the  Bank  Merger  Act  to  destroy  Hie  seed  before  it  sproata  ia 
perf eotl7  oonsiBtent  with  power  nnder  Cl&yton  ^^  11  and  7  to  nip  incipi- 
ent restrainta  and  monopoIieB  "in  the  bad"  or  order  divestiture. 
(See  Troiuamerica  Corp.  v.  Board  of  Governors,  206  F.  2d  163,  166, 
169  (3  Cir.),  cert,  denied,  346  U.S.  901  (1953).) 

Every  sin^e  reason  npon  which  PhiladelpJ^ia  predicates  its  hold- 
ing that  the  Bank  Merger  Act  did  not  repeal  Clayton  ^  7  by  implication 
applies  here  with  even  greater  force  to  Clayton  ^  11.*  Clayton  $  11 
soffers  from  none  of  the  infirmitieB  of  the  impotent  Bank  Merger  Act 
It  grants  express  authority  to  the  Board  to  enforce  compliance  with 
Section  7,  provides  for  hearings,  intervention  by  the  Attorney  General, 
findings  of  fact,  and  appeal  to  the  Court  of  Appeals.  Aathority  to 
eaforoe  compliance  empowers  the  Board  to  decide  antitrust  issnes 
at  meh,  to  enlist  the  injunctive  aid  of  the  courts  (Board  of  Governors 
r.  Transamerica  Corp.,  184  F.  2d  311  (9  Cir.  1950) ;  contra.  Federal 
Trade  Comm'n  v.  International  Paper  Co.,  241  F.  2d  372  (2  ar. 
1956)},  or  to  fashion  appropriate  relief,  including  divestiture,  by  its 
own  decree  (15  IT.S.C.  ^l(b) ;  Pan  American  World  Airways,  Inc.  v. 
United  States,  supra,  at  312-313  nn.  17  ft  18).  We  see  no  conceivable 
reason  on  the  facts  of  this  case  for  repealing  by  implication  this  com- 
prehensive legislative  plan  for  Board  enforcement  of  Section  7.  We 
hold,  therefore,  that  Clayton  ^  11  applies  to  this  case. 

The  Clayton  Act,  however,  contains  a  scheme  of  dual  enforce- 
ment." Vmted  States  v.  W.  T.  Grant  Co.,  345  U.S.  629,  631  (1953). 
The  Board's  jurisdiction  to  enforce  Section  7  "where  applicable  to 
banks"  is,  therefore,  not  exclusive  but  concurrent  with  the  district 
court's  jurisdiction  nnder  Section  15  of  the  Clayton  Act  (15  U.S.C. 
^25).  It  seems  obvious  that  Congress  intended  that  the  technical  and 
oomplez  problems  involved  in  the  application  of  Clayton  ^  7  to  the 


3  Thus,  the  Bank  Merger  Act  cwitains  no  specific  provisicm  repealing  CUyton 
8  ]1 ;  nor  does  it  immunize  approved  mergers  [rom  §  7  or  §  11.  The  legisla- 
tive history  "of  the  Act  seems  clearly  to  refute  any  suggestion  that  the  appli- 
cabilily  of  the  antitrust  laws  was  to  be  affected."  The  Act  gives  no  authority 
to  enforce  the  antitrust  laws;  nor  does  it  state  what  weight  is  to  be  given  to 
the  competitive  factor  or  provide  for  hearings  or  judicial  review. 

)       See  Uniitd  Stales  v.  El  Paso  Natural  Gas  Co.,  376  U.S.  651,  664  (1964) 

:  Harlan,  J.,  dissenting),  suggesting  that  this  "duplicative"  anachronistic  sys- 

cm  of  dual  regulation  should  be  reexamined.  The  duplicative  work  which  this 

-ry  case  imposes  upon  the  parties  and  this  congested  court  is  proof  positive  of 

the  merits  of  the  soixestion. 
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banking  indnstry  should  be  TeeolTed,  at  least  in  the  flrst  instanoe,  hj  t 
body  of  experts  who  knov  the  competitive  realities  of  the  1 
bnsiness.   Indeed,  the  legislative  histories  of  both  Clayton  ^11" 
the  Bank  Merger  Act"  are  replete  with  that  very  theme. 


1 1  Section  1 1  of  the  original  Clayton  Act  was  no  mere  accident  or  aftcithougbt 
Rather,  its  terms  mirror  a  very  basic  conflict  which  then  divided  the  houses  of 
Congress.  The  bill,  as  first  proposed  by  the  House,  would  h«ve  nude  all  virfi- 
tions,  inchiding  Scctimi  7,  punishable  by  fine  or  imprisonment  (H.  Rep.  No. 
627,  63d  Cong.,  2d  Sess.  3  ( 1914)  ) .  This  penal  ^>proach  was  rejected  by  the 
Senate  which,  by  amendment,  struck  the  criminal  sanctions  and  substituted  in 
their  place  enforcement  by  government  agency  (S.  Rep.  No.  698,  63d  Cong., 
2d  S^.  (1914)),  "This  was  done  because  it  was  thought  best,  e^>ecially  m 
view  of  the  experimental  stage  of  this  l^slation,  that  the  harshness  of  the 
criminal  law  should  not  be  applied  but  that  enforcement  .  .  .  should  be  givoi 
to  .  .  .  [the  appropriate  agency]."  S.  Rep.  No.  698,  63d  Cong.,  2d  Sew.  43 
(1914).  The  Federal  Reserve  Board,  however,  was  not  at  that  time  numbered 
among  those  agencies.  The  Board's  absence  is  explained  by  the  Senate's  treat- 
ment of  the  House  proposals.  Included  in  the  initial  draft  was  &  provisiao 
prohibiting  interlocking  directorates  between  certain  categories  of  banks  but 
this  was  ddeted  by  the  Senate.  The  Senate  "bdieved  that  such  legislation  u 
this  more  properly  bekings  to  the  d(»nain  of  banking  rather  than  of  commeite 
and  such  additional  reguUtion  ...  as  may  be  wise  and  just  should  be  made  by 
amendments  to  the  national  bank  acts,  and  the  enforcement  of  it  given  to  the 
Comptroller  of  the  Currency  and  the  Federal  Reserve  Board."  S.  Rep.  No. 
698,  63d  Cong.,  2d  Sess.  48  (1914).  The  House  vigorously  opposed  what  it 
called  the  Senate's  process  of  "emasculation,"  but  the  Senate  was  equally 
adamant  in  defense  of  its  position  (51  Cong.  Rec.  16170,  16344).  The  gist  of 
die  arrangement,  in  pertinent  pan,  was  that  the  Senate  agreed  to  the  indusicm 
of  banks  in  the  scheme  of  antitrust  legislation,  while  the  House  acceded  to  the 
Senate's  method  of  enforcement.  And  it  is  here,  in  the  Conferee's  rewritten 
Section  11,  that  the  Federal  Reserve  Board  first  a^^iears  as  an  enforcing  arm 
of  the  statute  (5.  Doc.  Nos.  583  &  585,  63d  Cong.,  2d  Sess.  6  (1914)).  It  is 
obvious,  then,  from  even  a  cursory  examinati(»i  of  the  Clayton  Act,  Uirough 
its  stages  of  development  to  the  final  compromise,  that  it  was  the  Senate's 
insistence  upon  keeping  the  control  of  banking,  including  antitrust  matters,  in 
the  hands  of  banking  experts  that  carried  the  day  in  Congress  and  ther^m 
represents  its  true  intent. 

12  "This  [the  Bank  Merger  Act]  puts  the  responsibilitv  ior  acting  on  a  pro- 
posed merger  where  it  belongs — in  the  agency  charged  with  supervising  and 
examining  the  bank  which  will  result  from  the  merger.  Out  erf  their  years  of 
experience  in  supervising  banks,  our  Federal  banking  agencies  have  developed 
specialized  knowledge  of  banking  and  the  people  who  engage  in  it.  Tlwy  are 
expats  at  judging  the  condition  of  the  banks  invcrfved,  their  prospects,  their 
management,  and  the  needs  of  the  communis  for  banking  services.  Tbey 
should  have  primary  rtjponsibiiity  in  deciding  whether  a  proposed  merger 
would  be  in  the  public  interest."  106  Cong.  Rec.  7257  (I960)  (cn^ihasis  sup- 
tdi«d).  See  S.  Rep.  No.  196,  86th  Cong.,  1st  Sess.  3-8  (1959),  where  the 
Committee  approves  the  statutory  scheme  placing  banking  under  die  agencies. 
See  also  «/.  at  21;  106  Cong.  Rec.  9711  (1960)  (remarks  of  Senator  Fulbri^t). 
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We  think  that  if  ever  there  were  a  field  reqniring  adminietrative 
expertise  to  osravel  the  tangled  threads  of  the  evidence  and  weave 
them  into  a  meaningful  fabric,  this  lb  it.  This  case  involves  a  mnlti' 
tade  of  technical,  intricate  and  complex  problems  in  the  field  of  money 
and  banking,  a  sabjeot  within  the  special  competence  of  the  Board 
and  ontside  the  conventional  experience  of  judges. 

The  Board  is  intimately  familiar  with  this  technical  snbjeot  mat- 
ter, as  well  as  the  competitive  realities  involved,  from  its  long  experi- 
ence as  the  administrator  of  the  nation's  banking  system,  periodic 
reports,  examinations,  studies,  etc.  It  knows  the  relevant  prodncts; 
the  parties  to  this  merger  and  the  pattern  of  their  business;  the  extent, 
loons  and  significance  of  previons  competition  between  them ;  the  num- 
ber, strength  and  pattern  of  basiness  of  remaining  competitors  and 
the  vigor  of  competition,  both  locally  and  nationally;  the  banking 
habits  of  all  oostomers,  great  and  small;  their  practicable  banking 
alternatives;  the  geographic  areas  of  effective  competition  for  their 
hawKng  bosiness ;  the  history,  interrelationships  and  trends  of  the 
geographic  markets ;  the  probable  impact  of  the  merger  on  depositors, 
borrowers  and  competitors,  great  and  small,  local  and  national;  the 
degree  of  concentration,  locally  and  nationally;  the  reasons  for  it 
and  its  affect  on  the  competitive  piotnre;  the  operations  of  the  nation's 
money  markets ;  and  the  affect  of  the  government's  monetary  and  fiscal 
operations  on  the  markets  and  the  impact  of  this  merger  upon  them. 

The  fact  that  the  banking  agencies  know  the  banking  business 
ondonbtedly  explains  why  the  evidence  before  us,  which  was  largely 
prepared  for  the  agencies,  contains  so  little  to  acquaint  us  with  the 
industry.  As  we  shall  see,  the  record  is  inadequate  to  the  point  that 
there  is  no  direct  evidence  as  to  the  market  shares  of  the  banks  in- 
volved or  any  of  their  competitors  in  either  of  the  relevant  geographic 
nkarkets.  We  have  been  obliged,  therefore,  to  resort  to  circumstantial 
evidence,  with  all  its  imperfections,  at  many  vital  points  in  order  to 
decide  this  case.  We  have  also  been  compelled  to  dredge  through 
reference  material  and  take  judicial  notice  of  essential  information 
irtlieh  the  Board  knows,  or  could  gather,  out  of  hand. 

Much  of  the  evidence  consists  of  stale  statistics  and  studies 
prepared  for  other  purposes  by  the  Board  or  other  banking  agencies. 
Often,  the  only  information  available  is  many  years  old  and  is  a  pre- 
carious basis  for  decision  in  this  rapidly  changing  world.  Many  sta- 
tistieal  facts  which  we  need  are  either  whoUy  lacking  or  so  scrambled 
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as  to  be  useless.  The  Board  has  the  staff  and  facilities  to  obtain  the 
missing  pieces  of  the  puzzle  and  to  organize  the  swamp  of  statistics 
into  a  meaningfol  pattern.  Onr  tedioas  efforts,  at  best,  have  left  dis- 
tressing gaps  in  pertinent  information.  These  considerations,  we  think, 
cry  out  load  for  application  of  the  doctrine  of  primary  joiis^ction.** 
Whitnejf  National  Bank  v.  Bank  of  New  Orleans,  33  U.S1j.W.  4153 
(Jan.  18, 1965). 

Ordinarily,  application  of  the  doctrine  of  primary  jnrisdictioa 
wonld  require  either  dismifisal  of  the  action,  thereby  relegating  the 
parties  to  the  Board  and  the  Goart  of  Appeals,  or  suspension  of  the 
judicial  process  pending  referral  of  the  issae  to  the  Board  for  its 
views.  Far  East  Conference  t.  United  States,  342  U.S.  570.  576  (1953). 
We  think,  however,  that  resort  to  either  course  at  this  stage  of  the  liti- 
gation would  be  tittle  short  of  ridiculons. 


13  "  'Primary  jurisdiction,'  .  .  .  applies  where  a  claim  is  originally  cognizaUe 
in  the  courts,  and  comes  into  (day  whenever  enforcement  of  the  claim  requires 
the  resolution  of  issues  which,  under  a  regulatory  scheme,  have  been  placed 
within  the  special  competence  of  an  administrative  body;  in  such  a  case  the 
judicial  process  is  suspended  pending  referral  of  such  issues  to  the  administra- 
tive body  for  its  views.  General  Tank  Car  Corp.  v.  El  Dorado  Terminal  Co., 
308  U.S.  422,  433. 

"No  fixed  formula  exists  for  applying  the  doctrine  of  primary  jurisdictna 
In  every  case  the  question  is  wheAer  the  reasons  for  the  existence  of  the  doc- 
trine arc  present  and  whether  the  purpose  it  serves  will  be  aided  by  its  applica- 
tion in  the  particular  litigation.  These  reasons  and  purposes  have  often  been 
S'ven  expression  by  this  Court.  In  the  earlier  cases  emphasis  was  laid  on  the 
sirable  uniformity  which  would  obtain  if  initially  a  specialized  uency  passed 
on  certain  types  of  administrative  questions.  See  Texas  &  Pacific  R.  Co.  v. 
Abilene  Cotton  Oil  Co.,  20+  U.S.  426.  More  recently  the  expert  and  special- 
ized knowledge  of  the  agencies  involved  has  been  particularly  stressed.  See 
Far  East  Conference  v.  United  States,  342  U.S.  570.  The  two  factors  are  port 
of  the  same  principle, 

'now  firmly  established,  that  in  cases  raising  issues  of  fact  not  within  the 
conventional  experience  of  judges  or  cases  requiring  the  exercise  of  adminis- 
trative discretion,  agencies  created  by  Congress  for  reflating  the  subject  mat- 
ter should  not  be  passed  over.  This  is  so  even  though  the  facts  after  diey  have 
been  appraised  by  specialized  competence  serve  as  a  premise  for  l^al  conse- 
quences to  be  judicially  defined.  Uniformity  and  consistency  in  the  regulation 
of  business  entrusted  to  a  particular  agency  are  secured,  and  the  limited  func- 
tions of  review  by  the  judiciary  are  more  rationally  exercised,  by  preliminaiy 
resort  for  ascertaining  and  interpreting  the  circumstances  underlying  l^al 
issues  to  agencies  that  are  better  equipped  than  courts  by  specialization,  oy 
insight  gained  through  experience,  and  by  more  flexible  procedure.'  Id.,  »t 
574-575. 

"The  d  ... 

mere  procedural  time  table  of  the  lawsuit.' . 
R.  Co.,  3S2  U.S.  59.  63-65  (1956). 
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There  are  oompeUiog  practical  reasons  for  refasuig  to  slmffle  this 
Bse  back  and  forth  between  ooart  and  agency  and  for  meeting  the 
<Toblem  in  a  different  and  novel  vay.  The  litigation  has  already 
een  pnlonged  awaiting  the  outcome  of  the  Phiiadelphia  and  Lexmg- 
9«  cases,  the  presentation  of  additional  evidence,  revised  findings, 
riefs,  and  this  court's  labors. 

All  the  evidence  which  the  parties  have  desired  to  present  is  now 
afore  as,  and  to  relegate  the  matter  to  the  Board  for  still  farther  pro- 
MdingB  would  greaUy  increase  the  length  and  cost  of  the  litigation, 
diaost  the  litigants,  delay  ultimate  determination,  serve  no  asefnl 
mrpoee,  and  defeat  the  ends  of  justice.  The  ooort  most  decide  the 
herman  Act  claim  in  any  event,  and,  since  it  poses  issaes  requiring 
inch  the  same  analysis  and  consideration  as  those  nnder  the  Clayton 
jii,  the  eoonomies  of  judicial  administration  demand  decision  of  both 
loims  now.  Finally  referral  to  the  Board  would  be  an  idle  gesture 
aposiug  needless  duplication  of  effort  for,  altfaoogh  the  Board's  opin- 
m  is  short  of  faotnal  analysis,  and  not  of  much  help  to  the  court, 
«  already  have  the  benefit  of  its  ultimate  oonclnaioa  which  was 
ased  on  facts  set  forth  in  the  application  to  merge  or  otherwise  within 
a  knowledge.  The  Board  also  had  the  benefit  of  the  thoroogh  analysis 
r  the  New  York  Superintendent  of  Banks  and  the  FJ).I.G. 

The  doctrine  of  primary  jurisdiction  is  flexible,  and  we  should  shape 

and,  if  necessary,  strain  it  to  fit  the  peculiar  posture  of  this  case  in 
rder  to  reach  a  practical  acconmiodation  of  court  and  agency.  The 
oard  approved  this  merger  long  before  the  Philadelphia  decision.  It 
jver  invoked  jurisdiction  under  Clayton  ^  11  for  it  was  nndoabtedly 
Iwring  nnder  the  common  mistake  that  Clayton  %  7  did  not  apply  to 
ink  mergers  effected  by  an  acquisition  of  assets.^* 

Although  the  Board  failed  to  make  helpful  findings  of  fact,  there 

no  reason  to  suppose  that  its  views  about  the  competitive  effect  of 
ds  merger  would  have  been  any  different  from  what  they  were  nnder 
le  Bank  Merger  Act  if  it  had  predicted  the  outcome  of  Philadelphia 
id  invoked  jurisdiction  over  tJiis  merger  under  Clayton  ^  H-  1!i^B 
lUowB,  first,  from  tiie  fact  that  the  evidence  is  largely  undisputed  and 


(  "Section  7  of  the  Clayton  Art  covers  only  acquisitions  of  bank  stocks  and 
since  bonk  mergers  rarely,  if  ever,  involve  stock  acquisitions,  they  are  b^ond 
the  scope  of  that  Act.  Thus,  there  is  presently  a  gap  in  the  coverage  of  bank 
mei^rs  by  Federal  Law."  Hearings  on  S.  1062  before  Senate  Committee  on 
Banking  and  Currency,  86th  Cong..  1st  Scss.  65  (1959)  (statement  of  J.  L. 
RobcrtstKi,  Member,  Board  of  Governors,  Federal  Reserve  System). 
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there  ia  little  materiAl  evidence  here  wbidi  was  not  before,  or  within 
the  knowledge  of,  the  Board  when  it  approved  this  merger  under  Ha 
Bank  Merger  Act,  and,  second,  from  the  fact  that  the  nonn  for  asaeat- 
iog  the  competitive  effect  of  a  merger  nnder  that  Act  is  snbstantiiUr 
iudistingaiBhable  from  that  laid  down  in  the  antitmst  laws. 

We  do  not  anderstand  what  sort  of  issaes  bear  on  the  effect  of  a 
IT  arger  on  competition,  inclading  any  tendency  toward  monopoly,  on* 
less  they  be  antitrust  issnes.  Nor  does  the  government  offer  any  Bag- 
gestions,  althoogh  pressed  to  do  so  on  oral  argument.  A  clearer  or 
more  comprehensive  grant  of  power  to  consider  antitmst  qaestions  is 
difficult  to  conceive.  Language  far  less  specific  (onfair  competition) 
passed  master  in  Ptm  American  World  Airwaya,  Inc.  v.  United  States, 
supra,  at  306-307. 

Plainly,  the  Board  is  required  to  consider  all  the  ramified  ciun- 
petitive  effects  of  a  merger  on  competition.  Necessarily,  that  broad 
aatbority  requires  consideration  of  the  narrower  question  of  whether, 
in  any  line  of  commerce  in  any  section  of  the  country,  the  effect  of  a 
particular  bank  merger  may  be  a  combination  in  restraint  of  trade,  or 
a  monopoly,"  or  a  snbatantial  lessening  of  competition,  or  to  tend  to 
cretate  a  monopoly. 

We  think  it  too  clear  for  argument  that  such  rudimentary  ques- 
tions lie  at  the  threshold  of  the  most  cursory  consideration  of  "the 
effect  of  the  transaction  on  competition,  inclading  any  tendency 
toward  monopoly."  That  this  is  so  is  further  apparent  on  the  face  of 
the  statute  from  its  mandatory  requirement  that,  in  the  interest  of 
uniform  standards,  before  approving  a  merger,  the  Board  "shall 
reqaest"  a  report  on  "the  competitive  factors  involved"  from  the 
Attorney  General,  as  well  as  the  other  two  bank  sapervisoiy  agencies. 
There  is  no  point  whatever  in  requiring  such  a  report  from  the  Attor- 
ney General  unless  it  be  to  insure  that  his  special  competence  on  anti- 
trust questions  as  svck,  particularly  the  impact  of  the  Sherman  and 
Clayton  Acts  on  the  proposed  merger,  is  broaght  to  bear  on  the  Board's 
consideration  of  its  competitive  effect.**  This  is  evident  on  the  face 
of  the  report  of  the  Assistant  Attorney  General  in  charge  of  the  Anti- 

15  There  is  no  claim  here  under  Section  2  of  the  Sherman  Act. 

16  "This  report  was  required  in  order  that  the  Attomejr  General's  knowledge 
and  background  of  experience  in  the  field  of  anticompetitive  and  monopolistic 
matters  should  be  made  available  to  the  banking  agencies  in  their  consideration 
of  bank  mergers."  106  Cong.  Rec  9712  (1960).  Sec  S.  Rep.  No.  196,  86th 
Cong.,  1st  Scss.  23,  24  (1959). 
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mst  Divinon  of  the  Department  of  Jnatioe,  snbmitted  to  the  Board 
1  this  very  oase.^^  As  we  shall  see,  bis  report  was  superficial  and 
eimeated  with  arroneona  assamptions  of  fact  as  well  as  errors  of  law. 
i  eannot  be  gunsaid,  however,  that  it  purported  to  be  an  opinion  on 
atatmst  qnestions  as  Buck.  Thus,  the  oltimate  antitniBt  issneB  raised 
sre  were  component  ingredients  of  the  oompetitiTe  factors  which  the 
•oard  was  required  to,  and  did,  consider  and  deude  in  approving 
le  merger. 

It  is  absurd  to  suppose  that  Congress  intended  merely  to  harden 
le  Board  with  vain  contemplation.  Bather,  we  must  assume  that  Con- 
fess had  some  meaningful  purpose,  when  it  enacted  a  specific  stat- 
te  like  the  Bank  Merger  Act,  of  sole  application  to  particular  trans- 
stions  in  a  single  industry.  That  purpose,  on  the  face  of  the  statute, 
■am  to  grant  the  agen(ue8  broad  authority  not  only  to  weigh  and  con- 
der  all  the  antitrust  queetions  involved,  bat  also  to  make  a  meaning- 
il  judgment  about  them,  along  with  the  bsnking  factors,  as  essenlial 
nnponents  of  the  ultimate  standard  of  public  interest.  Thus,  the  Bank 
[erger  Act,  to  the  extent  that  it  deals  with  competitive  factors  in- 
Dlved  in  a  merger  per  se,  shares  common  ground  with  the  Sherman  and 
layton  Acts.  The  Acts  differ,  however,  in  at  least  two  important 
aspects: 

First,  the  sole  standard  for  determining  the  validity  of  a  merger 
Oder  the  Sherman  and  Clayton  Acts  is  the  actual  or  potential  anti- 
anpetitive  effect,  while  nnder  the  Bank  Merger  Act,  the  overall  public 
iterest,  and  not  the  anticompetitive  effect,  ie  the  governing  criterion. 
fans,  the  Bank  Merger  Act  would  appear  to  sanction  agency  approval 
I  a  merger,  even  though  it  violated  the  antitrust  laws,  if,  on  a  balance 
'  all  the  designated  factore,  the  agency  decided  that,  nevertheless,  it 
as  in  the  overall  public  interest."  A  court,  however,  would  be  obliged 


f  "The  immediate  effects  of  the  proposed  merger  of  Manufacturers  Tnist  and 
Hanover  will  be  to  substantially  increase  the  high  degree  of  banking  concen- 
tration in  the  financial  capital  of  the  nation,  eliminate  substantial  existing  and 
potential  competition  between  the  merging  banks,  further  adversely  affect  the 
ability  of  smaller  banks  to  efifectively  compete  with  New  York's  large  banks, 
and  increase  the  tendency  toward  monopoly  (oligopoly)  in  commercial  bank- 
ing in  New  York  City  and  the  New  York  metropolitan  area.  It  will  also  have 
an  advene  tSect  on  commercial  banking  in  the  United  States  as  a  whole." 

J  "In  aiy  given  merger,  competitive  factors  unfavorable  to  the  merger  may 
be  outwetf^ed  by  banking  factors  favorable  to  the  merger.  . .  ."  106  Ccmg.  Rec. 
9712  (1960)  (remarks  of  Senator  Fulbright).  "In  cases  such  as  these,  the 
benefits  would  be  demonstrable,  the  merger  would  be  a  'good  merger,'  and 


,y  Google 


478  AMEND   THE    BANK   MERGER   ACT   OF    19S0 

to  iuvalidate  a  merger  found  to  violate  the  autitnist  laws  even  though 
it  served  the  public  intereut.'*  The  difference  in  controlling  standards, 
the  lack  of  a  pervasive  regulatory  scheme,  the  absence  of  an  express 
exemption  from,  or  repeal  of,  the  antitrust  laws,  and  the  failure  of  the 
Act  to  provide  for  adversary  hearings  led  the  Supreme  Court  in  Phila- 
delphia  to  the  conclusion  that,  since  repeals  by  implication  are  not 
favored,  neither  the  Bank  Merger  Act,  nor  agency  approval  of  a  merger, 
immunized  the  merger  from  challenge  under  the  antitrnst  laws.  United 
States  V.  Philadelphia  National  Bank,  supra,  at  351 ;  California  v.  Fed- 
eral Power  Comm'n,  supra;  United  States  v.  Radio  Corporation  of 
America,  supra. 

We  think  that  the  lack  of  adversary  hearings  in  this  case  is  of  no 
practical  signiiicance  because  the  material  evidentiary  facts  were  before 
the  Board,  and  they  were,  and  still  arc,  largely  undisputed.  Thus,  there 
was  nothing  to  hear  but  argument,  and  the  Attorney  General  provided 
that  in  his  written  report.'"   Nor  is  it  of  any  moment  that  the  Bank 


approval  should  be  granted  in  spite  of  tlie  lessening  of  competicicHi."  Congress 
wanted  "to  make  crystal  clear  ils  intention  that  the  various  banking  factors  in 
a  partiailar  case  may  be  held  to  outweigh  the  competitive  factors,  and  that 
the  competitive  factors,  however  favorable  or  unfavorable,  are  not,  in  and  of 
themselves,  controlling  on  the  decision."  S.  Kep.  No.  196,  86ih  Cong.,  1st 
Sess.  20,24  (1959). 

J  United  Stales  v.  Jerrold  Electronics  Corp.,  187  F.  Supp.  545.  565  (E.D.  Pa. 
1960).  aff'd,  365  U.S.  567  (1961) ;  United  Slates  v.  Bethlehem  Steel  Corp., 
168  F.  Supp.  576,  617-618  (S.D.N.Y.  1958).  See  United  Stales  v.  £.  /.  du 
Pont  de  Nemours  &  Co.,  353  U.S.  586,  589  (1957).  The  government  origi- 
nally seised  upon  the  difference  in  standards  to  support  its  argument  that  the 
Bank  Merger  Act  did  not  repeal  Section  7  by  implication.  That  argument,  we 
think,  carried  to  its  logical  conclusion,  cuts  the  other  way  for  the  difference  in 
standards  is  precisely  the  source  of  a  clear  conflict  between  later  and  earlier 
statutes  on  the  same  subject.  That  might  well  lead  to  repeal  of  the  antitrust 
laws  by  implication  or  resort  to  the  doctrine  of  primary  jurisdiction  to  avoid 
that  drastic  result.  Cj.  Pan  American  World  Airways,  Inc.  v.  United  States, 
supra.  See  Wemple  and  Cutler,  The  Federal  Bank  Merger  Law  and  tlic  Anti- 
trust Laws,  16  Bus.  Law.  994  (1961). 

0  We  think,  in  the  circumstances,  that  the  Attorney  General's  report  is  aldn 
to  intervention  under  Clayton  §  11  and  the  Board's  decision  tantamount  to  a 
summary  judgment  from  which  the  Attorney  General  could  have  app^ed 
under  Clayton  §  1 1  or,  perhaps,  the  Administrative  Procedure  Act,  5  U.S.C. 
§  1009.  See  1  Davis,  Administrative  Law  (1958)  §7.07;  id.,  3  Davis  §22.15. 
Were  it  not  for  dual  enforcement  and  the  lack  of  a  "pervasive  regulatory 
scheme"  governing  the  commercial  banking  industry,  the  government's  griev- 
ances in  this  court  might  be  barred  on  principles  of  collateral  estoppel  or  res 
judicata,  Cj.  United  States  v.  Radio  Corporation  of  America,  supra;  Pan 
American  World  Ainaays,  Inc.  v.  United  States,  supra.  See  2  Davis,  Admin- 
istfative  Uw  (1958)  §  18.02,  pp.  554-55. 
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Verger  Act  fails  to  state  what  weight  shall  be  given  to  the  competitive 
factor,  for  that  argmnent  is  germane  only  if  the  agency  finds  a  merger 
anticompetitive  bat  approves  it  anyway  because  of  favorable  banking 
factors,  -vhich  was  not  the  situation  here. 

Second,  the  Sherman  and  Clayton  Acts  do  not  prohibit  mergers 
outright  but  forbid  only  those  having  a  specified  anticompetitive  effect, 
and  neither  Act  contains  any  provision  for  prior  approval,  while  the 
Bank  Merger  Act  unqnalifiedly  prohibits  all  mergers  between  insured 
banks  withont  prior  written  consent  of  the  designated  bank  supervisory 
agency.  This  difference  is  not  discussed  in  Philadelphia,  but  it  is  impor- 
tant to  the  question  of  what  weight  we  should  give  to  Board  approval  of 
this  merger.  The  obvious  purpose  of  such  a  provision  was  to  plug  a 
loophole  in  Clayton  ^T^"'''  to  the  end  that  anticompetitive  mergers 
would  be  blocked  in  their  ineipiency  and  to  enable  customers,  business- 
men, and  tbe  community  to  place  confidence  in  the  lawfulness  and  sta- 
bility of  approved  mergers.  Cf.  United  States  v.  Philadelphia  National 
Bank,  supra,  at  362. 

The  legislative  history  shows  that  Congress  was  mindful  that,  in 
essence,  commercial  banks,  unlike  industrial  corporations,  are  akin  to 
fiduciaries  entrusted  with  depositors'  money.  After  all,  the  Bank 
Merger  Act  is  part  of  tbe  Federal  Deposit  Insurance  Act  and  partakes 
of  its  purpose  to  safeguard  depositors  from  loss  and  rival  banks  from 
failure  which  might  result  if  a  merger  threatened  destructive  competi- 
tion. Nor  should  we  ignore  the  Board's  interest,  as  the  nation's  mone- 
tary manager,  in  preserving  vigorous  competition  and  ample  banking 
alternatives  to  insure  that  credit  is  neither  too  scarce,  nor  too  bard  to 
get,  nor  too  dear.  The  competitive  effect  of  this  merger,  therefore,  was, 
and  will  continue  to  be,  of  vital  concern  to  the  Board. 

Plainly,  Congress  sought  to  minimize,  if  not  to  remove,  the  hazards, 
vagaries,  burdens,  and  penalties  which  might  be  visited  upon  deposi- 
tors, business,  and  the  community  if  an  approved  bank  merger  were 
later  found  by  a  court  to  be  illegal  under  the  antitrust  laws.  It  recog- 


20(a)  Clayton  §  7  provides  that  nothing  in  it  shall  apply  to  transactions  duly  con- 
sununated  pursuant  to  authority  given  by  the  CAB,  the  FCC,  the  FPC,  the 
ICC,  the  SEC,  the  USMC,  and  the  Secretary  of  Agriculture  under  any  statu- 
tory provision  vesting  such  power  in  such  Commission,  Secretary,  or  Board. 
The  obvious  reason  for  the  omission  of  the  FKB  was  that  at  the  time  of  the 
amendment  to  §  7  in  1950,  the  Board  had  no  authority  to  grant  prior  approval, 
a  loophole  in  the  Cbyton  Act  plugged  by  the  Bank  Merger  Act. 
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nized  that  the  unscrambling  complexities  inherent  in  diveetitare,  troa- 
blesome  enough  iu  other  industries,  might  well  wreak  havoc  upon  a 
bank,  with  incalculable  harm  to  depositors,  borrowers,  and  the  public 
weal."  Indeed,  those  considerations  were  the  theme  of  the  government's 
tardy  application  for  a  temporary  restraining  order  in  this  very  case. 

We  think  all  of  the  foregoing  considerations  compel  us  to  heed  the 
views  of  the  Board.  "After  ail,  these  antitrust  problems  are  largely 
factual  and  their  true  solution  depends  in  the  last  analysis  upon  inti- 
mate familiari-ty  with  the  characteristic  features  of  a  particular  indus- 
try in  which  these  problems  arise."  United  States  v.  Morgan,  118  F. 
Sopp.  621,  699  (S.D.N.Y.  1953),  It  seems  obvious,  therefore,  that  wfe 
should  treat  the  Board's  views  as  though  they  had  been  rendered  undeKr 
Clayton  ^  11. 

We  do  not  stop  to  inquire  whether  our  function  is,  therefore,  lim- 
ited to  review.  Rather,  because  Claj-ton  §  11  itself  provides  that  uo 
order  of  the  Board  confers  immunity  under  the  antitrust  laws,  the 
decision  in  Philadelphia,  our  plenary  jurisdiction,  and  the  novel  posture 
of  this  case,  we  will  accept  the  agencies'  views  about  banking  fads, 
including  the  nature  of  the  business  of  the  constituent  banks,  the  exist- 
ence and  locus  of  effective  contpetition  for  all  types  of  accounts,  and 
the  practicable  banking  alternatives  of  particular  classes  of  customers 
as  persuasive  and  helpful  evidence  in  our  analysis  of  the  competitive 
effect  of  this  merger.  International  Shoe  v.  Federal  Trade  Comm'n, 
280  U.S.  291,  299  (1930),  but  the  agencies'  conclusions  of  law  on  anti- 
trust questions  as  such,  including  the  competitive  effect  of  this  merger, 
are  not  binding  upon  us  in  our  independent  application  of  the  antitrust 
laws.  United  States  v.  Philadelphia  Natiotial  Bank,  supra,  at  36T; 
United  States  v.  Morgan,  supra,  at  699;  7  Wigmore,  Evidence  ^  1918, 

21  "The  advance  approval  feature  is  important  in  halting  bank  acquisitions 
before  they  are  consummated  and  in  preserving  the  depositors' confidence  in  M 
institution  which  might  otherwise  be  destroyed  by  an  attempt  to  unscramUe 
assets  after  an  acquisition  has  been  completed,"  S.Kep.  No.  196, 86th  Cong.,  lit 
Sess.  22  (19.S9)  (emphasis  added).  Quoting  Berle,  Banking  Under  the  Anti- 
Trust  Uws,  49  Colum.  L.  Rev.  589,  592  ( 1949) ,  Congress  noted  that :  "A  bank 
failure  is  a  community  disaster,  however,  wherever,  and  whenever  it  occurs." 
S,Rep.  No.  195  86th  Cong.,  1st  Sess.  18.  19  (1959).  Congress  was  fully  cogni- 
zant that  "the  very  nature  of  the  banking  business  would  make  it  well  ni^ 
impossible  to  restore  the  status  quo."  Hearings  on  S.1062  Before  Senate  Com- 
mittee on  Banking  and  Currency,  86th  Cong.,  1st  Sess.  66  (1959)  (stateoxat 
of  J.  L.  Robertson,  Member,  Board  of  Governors,  Federal  Reserve  System). 
See  Funk,  Antitrust  Legislation  Affecting  Bank  Mergers,  75  Banking  L.  J.  369, 
381  (1958). 
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p.  10;  ^  1952,  p.  81  (3d  ed.  1940).  Anything  less  would  tam  the  Bank 
Merger  Act  into  a  trap  so  repugnant  to  fundamental  fairness  that  it 
would  make  a  mockery  of  a  eoart  of  equity.  The  principal  reasons  for 
the  doctrine  of  primary  jurisdiction  are  the  need  for  expertise  and 
orderly  and  sensible  coordination  of  agencies  and  court.  See  3  Davis, 
Administrative  Law  (1958)  §  19.01. 

We  find  nothing  in  Philadelphia  requiring  us  to  disregard  the 
Board's  views.  On  the  contrary,  the  Supreme  Court  took  pains  to  note 
that  its  holding  did  not  deprive  the  Bank  Merger  Act  of  its  intended 
force  or  thwart  its  objectives  (374  U.S.  at  354)  and,  indeed,  in  its  own 
analysis  of  the  antitrust  questions  presented,  found  help  in  the  views 
of  the  banking  agencies  (374  U.S.  at  361).  We  recognize,  however,  that 
in  leaving  bank  mergers  subject  to  the  antitrust  laws,  Congress  intended 
that  their  validity  should  be  definitively  judged,  not  by  the  banking 
agencies,  however  expert  in  the  banking  field,  but  by  judges  presumably 
skilled  in  antitrust  adjudication.  We  turn  to  that  task. 

THE  FOUNDATION  FOR  ANALYSIS  OF  THE 

COMPETITIVE  EFFECT  OF  THE  MERGER 

UNDER  THE  ANTITRUST  LAWS. 

The  Statutory  Test*. 

The  ultimate  question  under  Sherman  ^  1  is  whether  the  merger 
constitutes  a  combination  in  unreasonable  restraint  of  trade.  United 
Stales  V,  First  National  Bank  ti  Trust  Co.  of  Lexington,  supra;  United 
States  V.  Columbia  Steel  Co.,  334  U.S.  495,  522  (1948) ;  Standard  Oil  Co. 
of  New  Jersey  v.  United  Slates,  221  U.S.  1  (1911).  The  question  under 
Clayton  §  7  is  whether  the  effect  of  the  merger  may  be  substantially 
to  lessen  competition  or  to  tend  to  create  a  monopoly  in  the  relevant 
market.  United  States  v.  Philadelphia  National  Batik,  supra,  at  362. 

As  the  Supremo  Court  noted  in  United  States  v.  Philadelphia 
National  Bank,  supra,  these  are  not  the  kind  of  questions  which  are 
"susceptible  of  a  ready  and  precise  answer.  "They  require  "uot  merely 
an  appraisal  of  the  immediate  impact  of  the  merger  upcii  competition, 
bat  a  prediction  of  its  impact  upon  competitive  conditions  in  the  future. 
...Such  a  prediction  is  sound  only  if  it  is  based  upon  a  Ann  under- 
standing of  the  structure  of  the  relevant  market ;  yet  the  relevant  eco- 
nomic data  are  both  complex  and  elusive."  374  U.S.  at  362.  Obviously 
the  structure  of  the  relevant  market  and  the  competitive  effect  of  a 
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given  merger  vary  with  the  setting  and  unique  facts  of  each  case.  Brown 
Shoe  Co.  V.  United  States,  370  U.S.  294,  322  n.38  (1962).  As  we  shaU 
see,  the  market  facta  here  are  so  different  from  those  in  Philadelphia 
and  other  recent  merger  decisions  of  the  Suprme  Court  under  Clayton 
§  7  that  those  cases  do  not  supply  "a  ready  and  precise  answer"  to  the 
questions  raised  in  this  one. 

The  primary  problem  in  ascertaining  market  structure  under  either 
the  Sherman  or  Clayton  Acts  is  definition  of  the  product  (relevant 
product  or  services  market)  and  "section  of  the  country"  (relevant 
geographic  market)  in  which  to  appraise  the  actual  or  probable  com- 
petitive effect  of  the  merger.  United  States  v.  First  National  Bank  <t 
Trust  Co.  of  Lexington,  supra;  United  States  v.  Philadelphia  National 
Bank,  supra;  United  States  v.  E.I.  du  Pont  de  Nemours  £  Co.,  supra; 
United  States  v.  Columbia  Steel  Co.,  supra. 

Market  Structur*. 

A.     The  Economic  Setting. 

The  structure  of  the  relevant  market,  like  the  structure  of  any- 
thing else,  starts  with  a  foundation.  Commercial  banks  provide  a  brDad 
range  of  sevicee  built  upon  the  needs  of  their  customers.  Those  needs — 
from  the  smallest  deposit  to  the  largest  loan— are  created  by,  and  vary 
with,  the  forces  of  the  underlying  economy. 

This  case  centers  on  the  merger  of  two  New  York  banks.  A  realistic 
grasp  of  the  economy  of  metropolitan  New  York  and  its  links  with  the 
rest  of  the  nation  and  the  world  is  essential  to  understand  the  com. 
mercial  banking  structure  built  upon  it,  define  the  relevant  product 
and  geographic  markets,  and  view  the  competitive  picture  in  true  p^- 
spective. 

Commercial  banking  in  metropolitan  New  York  is  built  upon  a 
massive  economic  foundation.  New  York  has  long  been  the  largest 
city  in  the  nation  and  is  now  the  third  largest  in  the  world.**  It  has  a 
cosmopolitan  population  of  almost  8,000,000,"  another  7,000,000  live 


22  New  York's  population  of  7,781,984  is  exceeded  by  that  of  Tokyo,  TapM 
wilh  9,311.774  (May  1960)  and  London,  England  with  8,222,340  (June  l9S8). 
New  York  World -Telegram  and  The  Sun,  The  World  Almanac  and  Book  of 
Facts  1961  (hereafter  referred  to  as  The  World  Almanac  and  Book  of  FacU. 
pp.  82  and  396. 

23  Contrast  2.002.512  for  Philadelphia,  Pennsylvania,  and  62,SlO  for  Lexington, 
Kentucky.  The  World  Almanac  and  Book  of  Facts,  pp.  82  and  89. 
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«n  its  perimeter,  and  a  fourth  of  the  nation  within  a  250-mile  radius." 
It  is  Uie  nation's  largest  center  of  finance,  trade,  manufacture,  and 
cmnmerce.  It  is  the  world's  largest  consumer  market.  Its  port  is  the 
most  active  in  the  world ;  each  year  26,000  ships,  one  every  twenty-two 
uunates,  enter  or  leave  carrying  an  estimated  $9  billion  worth  of  cargo, 
or  two-fifths  by  dollar  volume,  of  the  maritime  trade  of  the  country." 
The  two  major  metropolitan  air  terminals  annually  serve  13,000,000 
passengers,  handle  800,000  aircraft  arrivals  and  departures,  and  con- 
tribute $66  million  in  customs  duties." 

The  city  is  headquarters  for  nearly  2,000  businesses,  each  with  a  net 
worth  of  $1  million  or  more,  including  135  of  the  country's  500  largest 
industrial  corporations  and  11  of  the  50  largest  utilities.*'  Moreover, 
a  vast  majority  of  the  remaining  industrial  leaders,  both  foreign  and 
domestic,  maintain  New  York  oflioes,"  and  it  is  home  to  more  trade 
and  business  associations  than  any  other  American  city." 

A  BigniGcant  complement  of  this  managerial  density  is  that  New 
York  is  the  nation's  largest  financial  center.  It  houses  the  largest  of 


24  Those  counties  which  besides  the  five  counties  of  the  city  (New  York,  Kings, 
Queens,  Bronx,  and  Richmond)  comprise  the  metropolitan  area  (in  New  York 
State:  Suffolk,  Nassau,  Westchester,  and  Rockland;  in  New  Jersey:  Essex, 
Bergen  aitd  Hudson) ,  alone  account  for  an  additional  5.2  million  people,  while 
the  population  of  the  entire  State  of  New  York  is  167  million.  The  World 
Almanac  and  Book  of  Facts,  pp.  113-14;  Dep't  of  Commerce,  State  of  New 
Y(M-k,  This  is  New  York  State,  pp.  16-17. 

25  Over  three-quarters  of  the  Port  of  New  York  is  located  in  New  York  City 
(578  miles  of  water  frontage)  ;  the  remainder  is  in  New  Jersey.  The  total  value 
of  tonnwe  for  1961  was  0,354,584,000 ;  the  exact  number  of  ship  movements 
26,342.  Dep't  of  Commerce  and  Industrial  Development,  Oty  of  New  York, 
Statistical  Guide  for  New  York  City  1962  (hereafter  referred  to  as  Statistical 
Guide),  pp.  53  and  55.  See  55,  No.  3  New  York  Chamber  of  Commerce  Bull., 
Oct.  1963,  p.  166. 

26  Kennedy  (New  York  International)  and  LaGuardia  Airports  handled 
10,147,056  and  3,292,803  passengers,  respectively,  in  1961.  Statistical  Guide, 
p.  54. 

27  Statistical  Guide,  pp.  72-73.  See  55,  No.  3  New  York  Chamber  of  Commerce 
Bull.,  Oct.  1963,  pp.  166-67;  Federal  Reserve  Bank  of  New  York,  Madden, 
The  Money  Side  of  "The  Street."  Sept.  1959  (hereafter  referred  to  as  Madden, 
The  Money  Side  of  "The  Street"),  pp.  12-14;  Dep't  of  Commerce,  State  of 
New  York,  Business  Fact  Book,  19^,  Part  I  (hereafter  referred  to  as  Business 
Fact  Book),  pp.  1-7. 

28  55.  No.  3  New  York  Chamber  of  Commerce  Bull..  Oct.  1963,  pp.  166-W ; 
Madden,  The  Money  Side  of  "The  Street."  p.  13. 

29  55,  No.  3  New  York  Chamber  of  Commerce  Bull.,  Oct  1963,  p.  167. 
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the  nation's  twelve  regional  Beserre  banks,  six  of  the  nation's  ten 
largest  commercial  banks,  and  five  of  the  ten  largest  insurance  com- 
panJeB."  Its  two  stock  exchanges  trade  an  annual  volume  of  well  above 
$1.5  million  and  account  for  93%  of  all  securities  traded.  Expressed 
in  dollars,  their  volume  is  overwhelming,  no  less  than  $61  billion  in 
1961."  The  city's  cotton  and  commodity  exchanges,  for  the  same  period, 
acted  as  clearing  house.s  for  $2.2  billion  in  cotton,  wool,  rubber,  hides, 
cooper,  lead,  and  zinc." 

The  city,  when  examine!  from  the  standpoint  of  its  indigenous 
economic  activity,  is  once  again  the  national  champion.  The  five 
boroughs  contain  North  America's  most  expansive  and  diversified 
manufacturing  community,  housing  some  35,000  plants  engaged  in  it26 
different  lines  of  manufacture.**  These  firms,  although  most  are  small      ^ 

by  contemporary  standards  (two-thirds  in  the  1  to  19  employee  cate-  

gory),  provide  work  for  almost  900,000  persons.  The  number  so  em m- 

ployed  is  68%  greater  than  those  similarly  employed  in  Chicago  an<^E^.d 
more  than  three  times  that  in  Los  Angeles,  the  next  two  leading  mann— .ana- 
facturing  cities."  The  product  of  their  labor  is  over  $7.5  billion  eacb^^^h 
year,  and  their  payroll  of  over  $4  billion  rivals  the  entire  foreign  aic»f  J( 
expenditure."  The  gross  personal  income  to  residents  per  annum  is  $2-^S5< 
billion,"  or  6%  of  the  national  total."  It  is  the  hub  of  the  wealtbies^sssl 
metropolitan  area  in  the  country  in  terms  of  personal  income.  In  196Kr  ^31^ 
the  total  income  of  individuals  in  the  metropolitan  area  was  $36.7"^"  ;9 


31  Statistical  Guide,  p.  57;  Dep't  of  Commerce,  State  of  New  York,  This 
New  York  Sute,  p.  34. 

32  Statistical  Guide,  p.  58. 

33  Statistical  Guide,  p.  64 ;  Dep't  of  Commerce  and  Public  Events,  City  of  New 
York,  New  York— The  City  that  Belongs  to  the  World,  1956,  p.  43. 

34  Business  Fact  Book,  p.  6. 

35  Total  pyroll  for  1958  of  $4,030,354,000  compared  to  1960  foreign  aid  expen- 
diture of  $4  billion.  Information  Please  Almanac,  Atlas  and  Yearbook,  19^, 
p.  589. 

36  Contrast  $3.75  billion  for  Philadelphia  and  $91  million  for  Lexington.  Dep't 
of  Commerce  Bureau  of  Census,  County  and  City  Data  Bo(4c,  1962,  pp.  S)7 
and  557. 

37  Exact  figure  $24,503,800.  Dep't  of  Commerce,  SUte  of  New  York,  Research 
Bull,  No.  3,  Apr.  1962,  Personal  Income  in  Counties  of  New  York  Sute  1960, 
p.  10, 
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billion."  ThiB  partially  explainij  why  the  city's  nearly  90,000  retail 
establish nientfl  ring  up  almost  $10  billion  in  sales  nnnually,  exceeding 
the  combined  total  for  Chicago,  Philadelphia,  and  Boston."  Yet  the 
Bales  for  the  city's  29,000  wholesale  establishments  are  even  greater, 
amonnting  to  over  $45  billion."  New  York  in  thus  the  chief  market  for 
the  nation's  consnmer  and  industrial  goods. 

The  city  alw)  boasts  a  service  industry  doing  a  volntne  of  $5.3 
billioD  annually,  three  times  that  of  its  closest  competitor,  and  larger 
than  that  of  any  state  other  than  New  York."  Each  year,  the  city 
plays  host  to  some  ]  4.000,000  visitors,  on  biisines;^  or  pleasure,  who 
add  $1  billion  to  the  city's  sales  and  services."  It  is  not  surprising  that 
the  business  of  managing  New  York's  affairs  requires  a  governmental 
staff  second  only  in  size  to  that  of  the  United  States  itself  and  an  ex- 
pense budget  of  over  $2.7  billion." 

The  city  has  long  since  outgrown  its  political  boundaries  and 
expanded  into  contigous  counties.  Adjoining  Nassau  and  Westchester 
counties  are  fused  to  the  city.  They  are  virtually  a  continuation  of  its 
factories,  stores,  apartment  houses,  and  private  residences,  and  with 
the  city  constitute  a  single  economic  and  trading  area.  Both  counties 
are  densely  populated,  heavily  developed,  and  rapidly  growing,  largely 
at  the  expense  of  the  city.  Middle  income  families  have  moved  into 
them  from  the  city  and  have  been  replaced  by  families  living  on  a 
lower,  and  often  subsidized  economic  scale."  Nassau  and  Westchester 
now  have  a  population  of  1,300,171  and  808,591.  respectively,  which 
combined  exceeds  that  of  Philadelphia,  the  fourth  largest  city  in  the 


J  The  No.  2  metropolis,  the  Los  Angeles-Long  Beach  area,  had  individual 
incomes  for  1961  of  $16,576  billion,  less  than  hal  f  that  of  New  York  ;  Chicago- 
Evanston,  the  No.  3  metropolis,  $15.4  billion ;  Philadelphia-Camden,  the  No.  4 
area,  $8.9  billion;  and  Detroit,  the  fifth  largest,  $7.5  billion.  N.Y,  Times  Mar. 
29.  1964,  p.  46. 

)  Statistical  Guide,  p,  65 ;  Business  Tact  Book,  p.  1. 

>  Statistical  Guide,  p.  69. 

I  business  Fact  Book,  p.  3. 

Z  Sta'.istical  Guide,  p.  3. 

}  Id.  at  60  and  80. 

*  Nadler,  The  Banking  Situation  in  New  York  State  (1956),  p.  11 ;  Report  of 
the  Federal  Deposits  Insurance  Corporation  (DX8),p.  3. 
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country."  Their  combined  gross  personal  income  of  $8,049  billion  is 
greater  per  capita  than  any  state  in  the  Union. *' 

Despite  the  massive  scale  of  the  economy  of  the  New  York  metro- 
politan area,  for  the  past  twenty  years  the  city  proper  has  lagged  behind 
the  growth  of  the  rest  of  the  coimtry  and  the  suburban  counties.  Post- 
war expansion  and  decentralization  of  industry,  population  growth  and 
shifts,  the  rise  and  change  in  the  distribution  of  wealth  and  income,  and 
the  concomitant  growth  of  other  trade  and  financial  centers  have  made 
heavy  inroads  in  the  economic  pre-eminence  of  the  metropolitan  area." 
We  think  it  plain  from  this  glimpse  of  the  size,  variety,  complexity, 
pace,  and  diverse  geographical  structure  of  the  relevant  economy  that  ; 
its  elaborate  processes  would  collapse  overnight  without  financial  insti-  — 
tutions  equal  to  its  needs. 

B.     The  Financial  Industry 

It  is  written  that  the  cornerstone  of  New  York's  economic  Btrnc-.s 
ture  was  laid  over  three  centuries  ago,  in  1627,  by  Peter  Minuit  wher^c 
he  bartered  a  few  trinkets  for  all  of  Manhattan.  After  that,  perhaps  -m 
because  the  bargain  was  transparently  suspect,  men  have  used  mor»~^ 
snbtle  media  of  exchange,  and  money  in  one  form  or  another  has  eve  -^ 
since  been  the  lifebiood  of  the  immense  economy  of  the  metropolitar^a 
area. 

History  and  the  community's  expanding  commerce  with  the  re^e^ 
of  a  developing  nation  and  the  world  have  made  New  York  a  nation^^ 
and  international  iinancial  center.  Many  of  the  nation's  giant  financi^^ 
institutions  are  located  in  New  York  because  they  had  the  advanta^r^ 
of  an  early  start  and  gained  momentum  with  the  economic  growth  c=>/ 
the  metropolitan  area,  the  country,  and  the  world."  Billions  of  doUaTv 
must  move  from  buyer  to  seller,  from  exporter  to  importer,  from 


45  Philadelphia  has  a  population  of  2,002,512.  The  World  Almanac  and  Book 
of  Facts,  pp.  82,  113-14.  The  population  of  either  counhr  dwarfs  the  131,906 
population  of  Fayette  G>unty,  Kentucky  (id.  at  109),  and  the  Westchester dty 
of  Yonkers  alone,  with  a  population  of  190,634,  is  more  than  three  times  the 
size  of  Lexington  and  nearly  a  fifth  as  large  as  Philadelphia  (id.  at  82, 89  and 
95). 

46  U.S.  Dep't  of  Commerce,  Survey  of  Current  Business  (1963),  p.  9. 

47  See  Nadler,  The  Banking  Situation  in  New  York  Suie  ( 1956),  p.  129. 

48  Madden,  The  Money  Side  of  "The  Street,"  p.  12. 
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lender  to  borrower,  from  depositor  to  banker,  or  back  again,  ever; 
dAf.*'  Money  mast  be  found  in  enormous  quantities  to  meet  the  daily 
Xk.«ed8  of  millions  of  individaals,  countless  small  firms,  g^ant  nationwide 
Corporations,  governmental  bodies,  banks,  other  financial  institutions, 
ajtd  a  myriad  of  brokers,  dealers,  merchants,  and  industrialists  who 
operate  in  or  through  New  York's  great  markets.  It  takes  money  in 
enormous  quantities  to  meet  the  payrolls  of  thousands  of  small  business 
firms  and  hundreds  of  giant  corporations,  pay  dividends,  finance  sky- 
scrapers, pay  for  cargoes  arriving  every  day  from  all  over  the  world, 
<»rTy  countless  commercial,  industrial,  and  consumer  loans,  float  mil- 
lion dollar  blocks  of  corporate  securities,  or  buy  a  billion  dollars  of 
govemment  obligations  in  a  single  day. 

The  money  essential  to  the  smooth  workings  of  this  complex  and 
"widespread  commerce  is  provided  by  liighly  specialized  financial  insti- 
tations,  insurance  companies,  savings  and  commercial  banks,  finance 
companies,  factors,  investment  bankers,  pension  funds,  credit  unions, 
and  personal  loan  companies.  All  play  roles  often  interrelated,  over- 
lapping, and  competitive.  The  volume  of  business  is  so  great  and  the 
pace  of  transactions  so  swift  that  money  in  the  form  of  coin  and  cur- 
rencyt  ^^  Peter  Minuit's  trinkets  before  it,  is  almost  outmoded  as  a 
medium  of  exchange.  It  has  been  replaced  by  a  more  convenient, 
simpler,  safer,  and  swifter  medium  capable  of  keeping  pace  with  the 
dizzying  velocity  of  transactions.  Today's  medium  of  exchange  is  check- 
book money.  It  constitutes  80%  of  the  national  money  supply.'"  Pro- 
viding it  in  huge  quantities  is  the  unique  job  of  conmieroial  banks. 

C.     CommercieU  Banking,  Qenerally 

Fundamentally,  commercial  banking  is  an  endless  cycle  of  borrow- 
ing and  lending.  Commercial  banks  are  department  stores  of  finance. 
They  do  their  borrowing  and  lending  in  a  variety  of  forms,"  Not  all 


49  Id.  at  22. 

50  Board  of  Governors,  Federal  Reserve  System,  The  Federal  Reserve  System ; 
Purposes  and  Functions,  Feb.  1961  (hereafter  referred  to  as  The  Federal 
Reserve  System:  Purposes  and  Functions),  pp.  Set  seq. 

51  Commercial  banks  provide  many  services.  They  receive  savings  and  other 
time  deposits,  as  well  as  demand  deposits  in  the  form  of  regular  and  special 
dtecking  accounts ;  make  consumer  single  payment  and  installment  loans,  real 
estate  loans,  commercial  and  industrial  loans,  agricultural  loans,  loans  to  pur- 
chase or  carry  securities,  and  loans  to  other  banks  and  other  financial  institu- 
tions ;  invest  substantial  amounts  in  governmental  and  other  securities ;  provide 
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commeroial  banb  offer  a  fall  range  of  serrioes.  Smaller  banks,  beeaose 
of  lower  lending  limits  and  lack  of  large  and  specialized  staffs,  tend 
to  concentrate  on  the  local  needs  of  local  indiridoals  and  anudl  bosi* 
nesees.  Conversely,  some  large  banks,  with  greater  lending  limits,  spe- 
cialization, and  organization,  focns  on  the  nationwide  needs  of  large 
oorporations.  Others  deal  in  large  and  small  nnits  with  oastomers  stand- 
ing in  a  broad  economic  spectrum. 

Commercial  banks,  large  or  small,  are  the  only  financial  institations 
authorized  by  law  to  accept  demand  deposits  subject  to  check.  This 
unique  power  enables  them  to  create  money**  and  sets  them  apart  from 


international  banking  services,  including  commercial  letters  of  credit,  conuner- 
cial  remittances  abroad,  and  travelers  checks ;  serve  as  correspondent  banks  for 
other  domestic  commercial  t>anks ;  serve  as  tnistees  under  voluntaTy  and  court 
trusts,  agency  and  custody  accounts,  pension  and  other  employee  welfare  funds, 
and  corporate  securities  issues;  and  act  as  stock  transfer,  r^strar,  dividend   . 
disbursement  and  bond  and  coupon  paying  agencies. 
Z      Individual  member  banks  of  the  Federal  Reserve  System  are  rcqtured  U>^ 
hold  only  a  fraction  of  their  deposits  as  reserves  and  may  loan  the  balance.  If3 
the  borrower  pays  the  proceeds  of  the  loan  to  someone  wno  deposits  them  in  a^ 
bank,  the  process  is  repeated.  Thus,  as  money  cycles  from  deposit  to  ktai^ 
through  the  banking  system  as  a  whole,  deposits  are  generated  and  credit 
created  on  a  multiple  scale,  as  is  illustrated  by  the  following  chart : 
Multiply  Capacity  op  Reserve  Money 
IN  Bank  Tbansactions* 


DepMbed 
inClMekiag 


B«tArf& 


Bank    1      .  - $100.00                 $  80.00  f  20.00 

2 -...       80.00                     64.00  l&OO 

3 -.-....       64.00                     51.20  12.80 

4 51.20                     40.96  10.24 

5 40.96                     32.77  8.19 

6  — — 32.77                     26.22  6.55 

7_- _ 26.22                     20.98  5.34 

8  „. 20.98                     16.78  4.20 

9  .-- 16.78                     13.42  3J6 

10 - 13.42                     10.74  2.68 

Total  for  10 banks: J446.33                    »357.07  f  8926 

Additional  Banks:  -  -        53.67                       42.93*'  10.74** 

Grand  Total,  AU  Banks:    $500.00                   $400.00  $100.00 
'Assuming  an  average  member  bank  reserve  requirement  of  209b  of  demand 
deposits. 
"Adjusted  to  offset  rounding  in  preceding  figures. 

The  Federal  Reserve  System :  Purposes  and  FtUKtions,  p.  23. 
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^"^Bnags  bonks  uul  other  financial  inatitatioos.  They,  therefore,  aot  as 
^"^^BseiToirB  gathering,  expanding,  supplying,  and,  with  the  help  of  the 
^^""Ueral  Beaerve  System,  clearing  checkbook  money  in  hoge  amoonts 
~  m>  meet  the  eoonomic  needs  of  the  community  and  the  country. 

When  a  bank  aooepts  a  demand  deposit,  it  borrows  money  without 
fc-  Titareat"  whiah  it  pnmps  back  into  the  economy  by  honoring  the  depos- 
■utor's  cheeks  and  mairiTig  loans.  The  cycle  is  repeated  over  and  over 
^fchrongh  the  banking  system  and  makes  commercial  banks  the  intermedin 
^Bries  in  moat  financial  transactions.  The  importance  of  this  function  is 
^Krideoced  by  the  fact  that  in  1958  Americans  had  52,000,000  checking 
■Tooounts,  with  a  total  of  $110  billion  on  deposit  with  commercial  banks, 
■«nd  paid  an  estimated  90%  of  their  biUs  by  check." 

The  second  most  important  function  of  commercial  banks  is  sap- 
plying  short-term  credit  to  individuals,  business  entities,  and  the  gov- 
enunent  Thus,  in  1961  commercial  banks  throughout  the  country 
carried  a  total  of  about  $118  billion  in  loans."  In  practice,  loans  are 
mnally  credited  to  the  borrower's  account  and,  therefore,  generate 
corresponding,  but  volatile,  demand  deposits.". 

CoQunerdal  banking  is  subject  to  comprehensive  regulation,  state 
and  federal.  Entry  into  the  business,  branching,  and  merging  are  con- 
trolled to  preserve  sound  banking,  protect  depositors,  and  foster  strong, 
but  prevent  destructive,  competition."  Maximum  interest  rates,  wiUi 
some  exceptions,  are  fixed  by  state  usury  laws,"  and  minimum  (prime) 
rates  indirectly  by  the  Federal  Reserve's  regulation  of  the  money 
snpply.**  Interest  on  demand  deposits  is  prohibited,  and  it  is  regulated 
on  time  and  savings  deposits."  Some  service  charges  are  free  of  regu- 


53  Member  banks  of  the  Federal  RcKrve  System  are  prohibited  by  law  from 
pajring  interest  on  demand  deposits.  12  U.S.C.  §  371(a). 

54  Madden,  The  Money  Side  of  "The  Street,"  p.  18. 

55  47  Federal  Reserve  Bull.  (1962), p.3U. 

56  The  Federal  Reserve  System :  Purposes  and  Functions,  pp.  8  and  24. 

57  12  U.S.C  BB  26, 27, 29, 51, 1828(c) ;  12  CF.R.  §  4.1  (b) ;  N.Y.  Banking  Law 
1110,22,24,90, 105, 601(b). 

58  N.Y.  Banking  Law  S  108. 

59  This  is  accomplished  by  the  Federal  Reserve's  buying  and  selling  govern- 
ment securities  daily  and  weekly  in  the  open  market,  and  by  changes  in  the 
discount  rates  and  reserve  requirements.  12  U.S.C.  §§  263(c),  353-359,  462, 
462(b). 

tiO     N.Y.  Banking  Uw  1 14.1(h)(1) ;  12  U.S.C.  SS  371(a), 371(b). 
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lation.  Banks  are  required  to  submit  periodic  reports  to  state  and 
federal  banking  agencies,"  submit  to  examinations  whenever  the  bank- 
ing authorities  deem  it  necessary,"  and,  if  nnsound  or  nnsafe  practices 
are  found,  their  charters  are  subject  to  summary  suspension  and  even 
termination/*  Within  these  limits,  banlts  are  free  to  set  or  negotiate 
the  terms  and  conditions  of  deposits  and  loans  in  competition  with  theii 
rivals.  It  is  clear,  however,  that  absolute  competition  in  the  hanking 
industry  is  not  only  inconsistent  with,  but  also  in  many  respects  pro- 
hibited by,  regulatory  laws. 

D.    Commercial  Banking  in  the  Moitltattan  Area. 

The  commercial  banking  structure  of  any  community  mirrors  the 
size,  complexity,  geographic  relationships,  tempo,  and  characteristics 
of  the  underlying  economy.  It  is  not  surprising,  therefore,  that  the  size, 
volume,  complexity,  variety,  tempo,  and  geographic  dispersion  of  the 
transactions  flowing  through  commercial  banks  in  the  metropolitan 
area  dwarfs  that  of  other  communities. 

It  is  bard  to  realize  the  immense  scale  of  operations.  It  is  starkly 
revealed,  however,  in  the  fact  that  607,000,000  checks  worth  $624  billion 
were  handled  by  the  New  York  Federal  Reserve  Bank  in  1958,  and  on 
a  typical  day  $2  billion  worth  of  checks  cleared  through  the  New  York 
Clearing  House,  giving  New  York  a  volume  greater  than  that  of  the 
next  23  largest  cities  combined." 

Part  of  the  flow  is  generated  by  the  local  needs  of  millions  of 
individuals  and  thousands  of  business  firms,  another  part  by  trans- 
actions between  outsiders  and  insiders,  still  other  parts  by  outsiders 
and  insiders  buying  and  selling  through  New  York's  stock  and  com- 
modity exchanges,  by  nationwide  corporations  borrowing,  receiving, 
or  disbursing  funds,  by  the  Treasury's  gathering  funds  from  its  bor- 
rowings or  taxes,  or  disbursing  them  from  its  account  at  the  Federal 
Reserve  banks,  by  outside  banks  shifting  funds  into  and  oat  of  New 
York  in  response  to  customers'  needs  or  money  market  pressures,  and, 
finally,  by  the  movement  of  funds  in  and  out  of  the  area  from  abroad." 


61  N.Y.  Banking  Law  §§  14.1{m).  37;  12  U.S.C.  E!  161,324. 1820(c). 

62  N.Y.  Banking  Law  gS  36,38;  12U.S.C  §S  325.481,483, 1820(b)  ;  12CF.R. 
5  4.2. 

63  12  U.S.C.  {{  301. 1818(a)  (b)  ;  N.Y.  Banking  Law  g§  39.40. 

64  Madden,  The  Money  Side  of  "The  Street,"  pp.  19.  25  and  31. 

65  /(/.  at22etseq. 
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Thus,  billions  of  dollars  move  in  and  aronnd,  and  in  and  oat  of, 
the  metropolitan  area  every  day  in  a  multitude  of  banking  transactions 
of  infinite  variety  in  size,  nature,  class  of  customer,  and  geographic 
dispersion.  The  sheer  volnme  and  chnrning  of  transactions  generates 
billions  in  demand  deposits,  makes  the  area  a  traffic  center  for  check- 
book money,  and  creates  a  vast  reservoir  of  loanable  funds.  The  area 
banks,  therefore,  handle  an  enormous  volume  and  variety  of  loans 
ranging  from  installment  loans  to  local  consumers  to  multimillion  dollar 
loans  to  nationwide  corporations. 

As  one  might  expect,  the  size,  volume,  pace,  and  variety  of  banking 
services  in  the  metropolitan  area  has  spawned  and  shaped  a  coomiercial 
banking  industry  commensurate  with  the  demand  for  services.  There 
are  numerous  competitors,  great  and  smaU,  geared  to  general  and 
specialized  banking  services  in  varying  degrees. 

Tbos,  at  the  time  of  the  merger  of  Manufacturers  and  Hanover, 
there  were  seventy-two  commercial  banks  operating  778  offices  in  the 
metropolitan  area.  They  held  a  total  of  $37.3  billion  in  deposits,  $20.9 
billion  in  loans,  and  $44.1  billion  in  assets,  flight  of  them  held  over  $1 
billion  in  assets,  five  others  over  a  half  billion,  eleven  others  over  $100 
million,  forty-seven  others  from  $2  to  $100  million,  and  the  smallest 
one  $166,000." 

With  this  preliminary  look  at  commercial  banking  in  metropolitan 
New  York,  we  turn  to  the  place  occupied  by  the  parties  to  this  merger. 

E.    The  Parties  to  the  Merger  and  Their  Place 
tH  the  Markets. 
Both  Manufatcurers  and  Hanover  were  New  York  corporations 
with  their  principal  place  of  business  in  New  York  City.  Manufacturers 
traces  its  origin  to  1905,  and  Hanover  to  1873.  Both  were  sucessful, 
well  mimaged,*'  and  enjoyed  substantial  growth.  Nevertheless,  prior  to 


66  By  way  of  comparison,  forty-two  banks  in  the  Philadelphia  mctrapolttan 
area  held  $4.3  billion  in  deposits,  $2.7  billion  in  loans,  and  $5  billion  in  assets. 
See  United  Slates  v.  Philadelpkia  National  Bank,  201  F.  Supp.  348,  355,  363 
(E.D.  Pa.  1962) .  Six  banks  in  Fayette  County,  Kentucky  held  $146,445,000  in 
deposits,  $88,107,000  in  loans,  and  $163,378,000  in  assets.  See  United  States  v. 
First  National  Bank  &  Trust  Co.  of  Lexington.  208  F.  Sum).  457, 459-60  (E.D. 
Ky.  1962). 

67  Durit^  the  period  1956  to  1960,  Manufacturers  increased  its  current  operat- 
ing income  by  43.9%  and  averaged  $42,000,000  per  year  in  net  earnings  between 
1958  and  I960.  During  the  period  1956  to  1960,  Hanover  had  a  227%  increase 
in  net  operating  income  and  averaged  $33,000,000  per  year  in  net  earnings 
between  1958  and  1960. 
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the  merger,  their  growth  rates,  as  well  ao  that  of  their  largest  competi- 
tors, lagged  those  of  representative  smaller  banks  in  the  metropolitan 
area,"  as  well  as  those  of  the  nation's  100  largest  banks."  Hanover  had 
no  history  of  mergers,  bnt  Manufacturers  had  one  major  merger  fifteen 
years  ago"  and  five  minor  ones  during  the  twenty-year  period  ending 
in  1960. 

Traditionally  Hanover  wan  predominantly,  though  not  entirely, 
a  wholesale  bank.  It  generated  most  of  its  bnsiness  from  the  deposits 
and  loans  of  large  corporate  customers  and  wealthy  individoels.  It  also 
served  small  busineBS  firms,  but  to  a  very  much  lesser  extent  than  Hana- 
facturers,  and  six  months  before  the  merger  it  had  ventured  into  some 
retail  banking  services  in  the  local  market.  It  was  one  of  the  foremost 
fiduciary  institutioHB  in  the  city,  both  in  the  corporate  and  personal 
trust  fields.  Hanover  had  10  branches,  and  all  of  them  were  confined 
to  Manhattan,  largely  in  the  uptown  bnsiness  community  and  in  the 
downtown  industrial  and  financial  center.  Hanover's  operations  in  the 
mass  retail  market  were  so  recent  and  so  small  compared  to  other  large 
integrated  banks  that  the  Federal  Reserve  Board  characterized  it  as  a. 
wholesale  bank  confining  its  business  "almost  exclusively  to  banks  and 
large  corporate  cnstomers,"" 

Manufacturers,  on  the  other  hand,  had  a  tradition  of  retail  bank- 
ing. Historically  its  growth  was  due  largely  to  emphasis  on  service 
to  smaller  cnstomers.  Retail  business,  as  we  have  seen,  depends  pri- 
marily upon  convenience  of  location.  Manufacturers,  therefore,  by  1960 
had  established  the  largest  branch  system  in  the  area,  with  120  banking 
offices  spread  throughout  the  five  boroughs  of  the  city,  where  it  catered 
to  a  mass  local  market  offering  a  wide  range  of  popular  banking 
services  to  the  general  public  and  small  businesaes.  These  included 
savings  accounts,  special  checking  accounts,  Christmas  Club  accounts, 
gift  checks,  night  depositories,  personal  loans,  automobile  loans,  educa- 
tion loans,  repair  and  modernization  loans,  loans  on  accounts  receivable, 
commodity  and  industrial  equipment  financing,  and  small  bnsiness 


68  DX  40,  pp,  8-9;  DX  44,  p.  3,  para.  6 ;  PX  28. 

69  DX  1-Memorandtim,  p.  17. 

70  On  October  13,  1950  Manufacturers  merged  with  Brooklyn  Trust  Co.  The 
transaction  involved  banking  assets  of  $244,069,821. 

71  The  five  minor  mergers  involved  banking  assets  aggr^adng  $85792,141, 
and  the  last  occurred  twelve  years  ago,  in  1953. 

72  DX12,p,2. 
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loana.  In  th«  last  fifteen  years,  Monufaotorers  also  extended  its  opera- 
tdoaa  into  wlLolesale  banking  in  a  nationwide  market  The  banking 
agenoiea,  therefore,  ckanoterized  Manufacturers  ae  primarily  a  retail 
ftiank  whioh  woe  also  engaged  in  wholesale  banking. 

Tin  oomplementary  nature  of  the  boBiness  of  the  constitoent  banks 
ia  denMHutrated  by  the  fact  that  Hanover  had  only  44,099  depositors 
-with  an  average  balance  of  $39,000  compared  to  Manufacturers' 
1,070,606  depositors  with  an  average  balance  of  $3,000.  Hanover  had 
<nily  4,527  borrowers  with  loans  averaging  $214,000  compared  to  Mann- 
iaeturers'  308,322  borrowers  with  loans  averaging  $7,000. 

Measnred  by  assets,  before  the  merger  Manufacturers  was  the 
fifth  Urgwt  among  70  commercial  banks  in  the  metropolitan  area  and 
the  sixth  among  13,484  in  the  nation,  while  Hanover  ranked  eighth  in 
the  area  and  fourteenth  in  the  nation.  After  the  merger,  Maufaoturers 
Hanover  ranked  third  in  the  metropolitan  area.  Six  other  banks 
remained  with  assets  of  over  $2  billion  each.  Two  of  them,  Chase  Man- 
liattan  Bonk  and  First  National  City  Bank  of  Kew  York,  the  nation's 
aeoond  and  third  ranking  banks,  respectively,  are  much  larger  than 
Mannfaeturers  Hanover."  Since  the  merger,  two  new  banks  have 
opeDed  bringing  the  number  in  the  area  to  72,  and  three  other  applloa- 
tions  have  been  approved."  Twenty-one  of  defendant's  local  oompeti- 
tort,  other  than  the  top  six,  have  assets  ranging  from  approximately 
$100  million  to  $1  billion,  and  forty-three  more  have  assets  ranging  up 
to  approximately  $100  million.  In  addition,  under  a  recent  change  in 
New  York  law"  permitting  foreign  banks  to  open  full  service  branch 
>,  eleven  foreign  commercial  banks  have  opened  15  branches  in 


[Utely  after  the  merger,  Chase  Manhattan  held  20.2%  of  the  total 
asaeU  of  comniercial  banks  in  the  metropolitan  area.  First  National  CiQ'  17.7%, 
and  Manufacturers  Hanover  13.6%.  Since  the  merger,  Manufacturers  Han- 
over's share  has  declined  to  11.5%,  and  the  five  lar^st  banks  from  71.1%  to 
70.8%  (stipulation  filed  December  10,  1964).  Since  the  merger,  the  asset, 
dcpoait  and  loan  growth  of  Manufacturers  Hanover  has  not  kept  pace  with  that 
of  its  smaller  competitors  (DX  S3).  Manufacturers  Hanover's  percentage 
growth  in  assets  from  I960  to  1961  was  1.9%,  and  from  1960  to  1962  vk-as  1.6%. 
To  contrut,  the  percentage  growth  in  assets  of  its  four  largest  local  competitors 
for  the  same  periods  was  11.4%  and  17.3%,  respectively,  for  all  other  melro- 
politan  area  banks  was  12.3%  and  20.0%,  respectively,  and  for  all  other  New 
Yoric  G^  banks  was  12.2%  and  17.3%,  respecUvely  (DX  53) . 


7S      N.Y.  Banldiv  Uw  1 200. 
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the  city.  Seven  of  these  foreign  bonks  have  assets  in  excess  of  $1 
billion." 

Before  the  merger,  there  were  778  banking  offices  spread  through- 
out the  metropolitan  area,  and  there  are  now  897.  Most  of  them  provide 
a  broad  range  of  banking  services  to  the  general  public,  but  a  few 
wholesale  banks,  which  publicly  spurn  the  niinutia  of  retail  banking  oi 
operate  only  in  narrowly  specialized  fields,  remain  in  the  picture." 
Immediately  after  the  merger,  Manufacturers  Hanover  had  130 
branches,  and  now  has  136,  but  it8  relative  share  of  offices  in  the  whole 
local  market  has  declined  since  the  merger  from  16.71%  to  15.16%." 

Since  the  merger,  the  number  of  conuuercial  banks  in  the  nation 
has  increased  to  13,569,  and,  while  Manufacturers  Hanover  now  ranks 
fourth,  the  Bank  of  America  still  remains  the  largest  bank  in  the 
country  by  a  wide  margin.  Moreover,  the  number  of  billion  dollar  banks 
in  the  nation  ha.s  increased  from  24  to  31,  and  there  are  169  others  with 
ever-growing  assets  gradually  ranging  from  $179  million  to  approxi- 
mately $1  billion.  A  cursory  comparison  of  the  roster  of  the  nation's 
200  largest  banks,  as  of  December  31,  1950,  December  31,  1960,  and 
December  31,  1963  shows  that  entry  into  the  top  200  has  been,  and 
continues  to  be,  wide  open  and  that  numerous  banks  throughout  the 
country  have  so  increased  in  relative  size  during  the  last  fifteen  years 
that  they  have  necessarily  entered  the  national  market,  and  since  this 
merger  13  banks  have  climbed  over  their  competitors  and  into  the  top 
200." 

F.     The  Line  of  Commerce. 

Much  of  the  evidence  presented  before  the  Philadelphia  decision 
related  to  the  issue  of  whether  commercial  banking  is  sufEcientl^  dis- 


76  There  are  no  statistics  respecting  the  deposits  and  loans  of  the  branches 
opened  by  the  foreign  banks. 

77  Morgan  Guaranty  (N.Y.  Times,  May  12,  1964.  p.  IS) ;  Bank  of  New  York 
(DX  42)  ;  Belgium  American  Bank  &  Trust  Co. ;  and  Royal  Bank  of  Canada  & 

Trust  Co.  (Tr.246). 

78  There  are  no  statistics  showing  the  distribution  of  branches  throughout  the 
metropolitan  area  either  at  the  time  of  the  merger  or  since.  Our  later  analysis 
of  branch  concentration  is,  therefore,  based  on  the  distribution  of  branches  in 
the  City  of  New  York,  and  the  number  of  branches  considered  later  differs 
from  the  number  in  the  above  text. 

79  DXS9;DX61. 
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tinct  from  services  offered  by  other  types  of  finsDcial  institutioas  to 
constitnte  a  distinct  line  of  commerce.  That  problem  has  been  solved 
by  defendant's  concession,  inspired,  if  not  compelled,  by  United  States 
V.  Philadelphia  National  Bank,  supra,  that  "the  cluster  of  products 
(various  kinds  of  credit)  and  services  (such  &s  checking  accounts  and 
trust  administration)  denoted  by  the  term  'commercial  banking'... 
composes  a  distinct  line  of  commerce. ' '  Id.,  at  356. 

The  government,  however,  contends  that  certain  banking  services'* 
are  subproduot  markets  requiring  separate  analysis.  "The  boundaries 
of ...  a  snbmarket  may  be  determined  by  examiuiug  such  practical 
indicia  as  industry  or  public  recognition  of  the  submarket  as  a  separate 
economic  entity,  the  product's  peculiar  characteristics  and  uses,  unique 
production  facilities,  distinct  customers,  distinct  prices,  sensitivity  to 
price  changes,  and  specialized  vendors."  Brown  Shoe  Co.  v.  Untied 
States,  supra,  at  325. 

We  reject  the  government's  contention  because  it  distorts  the  true 
competitive  picture,  obfuscates  analysis,  and  there  is  no  evidence  that 
any  of  its  selected  banking  services  meet  any  of  the  criteria  laid  down 
in  Brown  Shoe  Co.  v.  United  States,  supra.  Cf.  United  States  v.  E.I.  du 
Pont  de  Nemours  <&  Co.,  supra,  at  594. 

The  purpose  of  defining  the  line  of  commerce  is  to  f  ocas  the  impact 
of  a  merger  on  competition.  United  States  v.  E.  I.  du  Pont  de  Nemours 
A  Co.,  supra,  at  592.  Competition  in  banking  is  the  rivalry  among 
banks  for  customers.  Our  quest  for  the  relevant  line  of  commerce  is, 
therefore,  directed  to  the  point  of  the  merger  *b  impact  on  customers  and 
other  banks. 

The  evidence  shows  that  commercial  banking  in  the  metropolitan 
area  falls  into  two  distinct  subproducts — "wholesale"  and  "retail" 
accounts.    The  late  Dr.  Jules  I.  Bogen,  an  acknowledged  expert  in  the 


(1)  Demand  Deposits. 
Regular  Checking  Accotints. 

(2)  Commerda]  and  Industrial  Loans. 

(3)  Single  Payment  Loans  to  Individuals. 

(4)  Loans  to  Brokers  and  Dealers  to  Purchase  and  Carry  Securities. 

(5)  Loans  to  Finance  Companies. 

(6)  Bankers'  Acceptances. 

(7)  Personal  and  Corporate  Trust  Services. 


,y  Google 


496  AMEND   THE    BAKE   MEBQER   ACT   OF    1960 


banldng  field,  officers  of  the  merged  bonks,  and  an  officer  of  a  oom- 
petitor  80  testified.  Their  testimony  is  nndispated.  There  can  be  no 
question  that  the  banking  industry,  basiness,  and  the  pobUo  regard 
wholesale  and  retail  banking  as  a  trade  reality."  All  of  the  Twmking 
agencies,  and  even  the  Attorney  Qeneral,  acknowledged  both  linea  in 
their  analysis  of  this  merger. 

In  the  parlance  of  the  industry,  a  wholesale  bank  is  one  handling 
a  small  nmnber  of  large  accounts,  concentrating  its  efforts  primarily 
on  large  corporations,  governmental  bodies,  financial  inatitntions,  and 
wealthy  individoals,  while  a  retail  bank  is  one  hynHIiTig  a  large  nmnber 
of  small  and  intermediate  accounts,  catering  to  the  mass  needs  of  the 
general  public  and  email  business.  The  economic  scale  of  the  cnatomer, 
size  of  account,  size  of  the  bank,  specialized  nature  of  the  service,  tradi- 
tion, reputation,  and  pobUo  image  determine  whether  the  pattern  of  a 
bank's  basiness  ia  wholesale,  retail,  or  wboIesala-retaiL 

Traditionally,  many  of  the  large  banks  located  in  New  Tork  Gi^ 
were  wholesale  banks.  In  order  to  serve  their  large  costomers,  staffs 
larger  than  many  fair-sized  towns  are  required.  Such  banks  are 
department  stores  of  fimmce,  many  banks  within  a  bank.  They  are 
osnally  divided  into  departments  by  area  of  the  country,  by  industry, 
or  both.  Specialists  in  a  host  of  industries,  product^  and  markets 
keep  abreast  of  countless  economic  and  financial  details  to  serve  the 
particular  needs  of  thousands  of  diversified  industries.  Skilled  re- 
search staffs  evaluate  companies,  forecast  growth  potential,  survey 
market  opportunities,  plan  financing,  and  program  investments. 

These  banks  are  also  "foreign  hanks"  with  overseas  offices  to 
assist  clients  in  foreign  ventures.  They  maintain  working  relation- 
ships with  foreign  correspondent  banks,  finance  exports  and  imports 
from  all  over  the  world,  and  are  experts  in  foreign  exchange  liantlling- 
billions  of  foreign  funds  every  year.  They  keep  abreast  of  the  rates 
of  exchange,  regulations,  and  monetary  conditions  of  hondreda  of 
countries.  They  are  also  bankers'  banks  linked  to  a  network  of 
domestio  correspondents.  Frequently  they  participate  in  loans  with 
other  or  correspondent  banks  becaase  the  credit  needs  are  big  or 
specialized  and  banks  are  limited  by  law  in  the  amount  they  can  loan 


I      Madden,  The  Money  Side  of  "The  Street,"  p.  28.   See  Bunnesi  Wedc, 
Nov.  17,  1956,  p.  SI. 
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to  a  lingte  borrower,**  and  their  orerall  lending  sbilify  is  governed  by 
the  amoimt  of  depoaita  over  reserve  requirements.** 

Another  aapeet  of  wholesale  banking  is  the  short-term,  impersonal, 
"open  market" — the  money  market  proper — where  money  temporarily 
idle  ia  loaned  in  enormoos  snms  for  a  brief  period  at  a  small  retom. 
Sneh  fmida  most  be  invested  and  liqoidated  qoiokly.  The  most  im- 
portant assets  in  which  the  open,  market  deals,  therefore,  are  federal 
fimda,**  treasiuy  bills,  and  other  short-term  government  obligations.** 
Other  leaa  important  assets  inolode  bankers'  aoceptanoes,  commeroial 
aad  finance  paper,  municipal  bonds,  and  short-term  government  agency 
QbligatJona.**    Fnnda  in  this  open  market,  aside  from  Federal  Beaerve 


S2  With  Odtiui  exceptiona  related  to  secured  loans,  no  oUioaal  bank  may  loan 
to  ai^  one  bcHTOwer  a  sum  more  than  10^  of  the  bank's  unimpaired  sulcus 
and  [«id-4n  c^tal  stock.  12  U.  S.  C.  S  ^-  No  New  York  State  bank  may 
lead  to  any  one  borrower  a  sum  greater  than  10^  of  the  aggregate  of  the 
faults  captal,  Miiplus,  and  undivided  profits.   N.  Y.  Banking  Law  §  103. 

£3  A  bank's  overall  ability  to  lend  is  determined  by  the  aggregate  amount  of 
its  dcposMs.  The  law,  however,  requires  that  a  peimitage  ot  oeposits  be  kept 
as  reservct  at  l^'edersl  Keserve  banics.  These  percentages  vary  according  to 
ttw  member  baak's  tocation  and  arc  subject  to  cnange  by  the  i-ederal  Reserve 
Sosrd.  12  U.  S.  C  $$  'KU,  46ib.  The  board,  by  increasing  or  decreasing  the 
percent^c  can  effect  an  industrywide  expansion  or  contraction  of  credit  The 
exoeis  01  dqiosits  over  reserve  balances,  uereiore,  measures  a  bank's  credit 


I  Finds  dtposilcd  with  the  Federal  Reserve  Bank  in  excess  of  reserve  re- 
quirements. These  are  the  most  liquid  of  assets  as  they  are  transferred 
mere^  by  immediate  adjustment  of  Dalances  as  opposed  to  Clearmg  House 
checks  where  adjustments  are  not  made  until  the  following  day.  Banks  with 
an  excess  of  federal  funds  will  lend  them  at  interest  to  oanics  with  a 
deficiency  for  periods  as  short  as  a  day.  The  usual  unit  of  trading  is  $1 
millifm,  Out  as  the  usual  lending  limits  must  be  complied  wilih  trading  is 
genenoly  limited  to  the  largest  uiiks.  Despite  the  tremendous  dollar  volume 
traded,  the  number  of  transactions  is  small,  so  there  is  no  special  marKct 
Stock  Lxcbange  brokers  and  New  York  City  banks  themselves  act  as 
brokers,  it  has  become  the  major  way  tor  baoics  to  invest  temporarily  idle 
cash  because  it  enaoies  a  baiuc  to  gam  mterest  on  money  held  oniy  a  day 
or  two.  Jioadden.  Ine  Money  bide  ot  "ine  street,"  pp.  4^-40. 

5  A  treasury  bill  is  a  bill  of  exchange  drawn  <hi  the  United  States.  They  are 
issued  weeidy  by  the  Treasury  and  payable  m  91  or  liU  days,  witnout 
interest.  I'ront  is  the  diQerence  between  tace  value  and  tne  discount  price 
set  t^  competitive  tudaing  wmch  is  centered  in  the  New  York  area.  The 
popmanty  oi  tne  bill  stems  trom  its  ability  to  meet  the  need  for  a  temporary 
mvestment.  Ihe  mterest  yield  is  low,  bui  the  investment  is  safe  and  quickly 
liquKUUe.   Madden,  Ttie  Money  bide  of  "The  Street,"  pp.  4?-50. 

6  Hadden,  The  Money  Side  of  "The  Street,"  pp.  63-6?. 
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funds,  are  loaned  primarily  by  commercial  banks,  business  corpora- 
tions, insurance  companies,  and  foreign  central  banks.  Such  funds 
are  in  turn  borrowed  by  other  commercial  banks,  the  federal  goveni- 
ment,  finance  companies,  business  firms,  and  others.  The  two  most 
important  institutions  in  the  open  market,  aside  from  the  Federal 
Reserve  itself,  are  the  big  commercial  banks"  and  the  goTemment 
security  dealers. 

The  large  banks,  with  their  intensive  use  of  money,  are  like  mass 
production  factories  compared  with  the  custom  tailored  lending  of  the 
average  commercial  bank.  The  nub  of  the  difference  stems  from  the 
huge  accounts  and  special  needs  of  their  corporate  customers,  their 
size,  lending  limits,  and  organization. 

Yet,  in  other  ways,  the  large  integrated  banks  are  like  the  average 
small  commercial  bank.  Spurred  by  a  postwar  lag  in  the  growth  of 
deposits  attributable  to  non-bank  competition,  dispersion  of  industry, 
population  shifts,  and  the  growth  of  the  suburbs,  as  well  as  competing 
financial  centers  throughout  the  country,"  the  trend  for  the  past  twenty 
years  has  been  to  retail  banking.  Many  former  wholesale  banks  have 
ventured  into  retail  operations  through  a  network  of  branches  offering 
a  broad  range  of  services  to  local  businesses  and  the  general  pnblic. 
They  provide  millions  of  individuals  and  countless  small  basinesses 
operating  in  the  local  market  with  check  cashing  and  clearing  facilities. 
They  finance  the  purchase  of  everything  from  household  famitnre  to 
machinery.  Their  loans  make  payment  possible  while  materials  are 
being  manufactured,  stored,  or  transported  in  or  around  the  metro- 
politan area,  or  sitting  on  dealers'  shelves  awaiting  sale. 

Thus,  as  a  result  of  its  historical  development,  commercial  banking 
in  the  metropolitan  area  involves  both  wholesale  and  retail  banking  in 


87  The  big  banks  have  a  special  problem  which  pulls  them  into  the  open 
market.  The  problem  arises  from  the  fact  that  large  deposits  and  withdrawals 
of  correspondent  banks,  big  business  firms,  and  government  securities 
dealers  are  often  unpredictable.  This  results  in  fluctuating  cash  flows  and 
unexpected  excesses  and  deficiencies  of  funds  in  large  amounts  that  may 
last  for  only  a  day  or  two.  Excess  funds  resulting  from  huge  deposits 
cannot  lie  idle  even  for  a  day  without  courting  disaster.  Yet  the  whole  of 
such  deposits  may  be  withdrawn  either  on  demand  or  on  a  few  days'  notice. 
The  banks  must,  therefore,  provide  for  unexpeaed  drains.  The  open  market, 
with  its  safe,  but  (juickly  liquidable,  investments  provides  the  answer.  Mad- 
den, The  Money  Side  of  "The  Street,"  p.  31  et  seq. 

88  See  Nadler,  The  Banking  Situation  in  New  York  State  (1956),  p.  II. 
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Varying  degrees.  The  distinotion  between  the  estegoriea  is  olear  under 
Uie  test  laid  down  in  Brown  Shoe  Co.  v.  United  Statea,  gvpra,  bat  the 
demarcation  line  between  retail  and  wholesale  acooouts  is  fuzzy.  That 
fcbe  dividing  line  is  debatable,  however,  is  of  no  moment.  It  simply 
xneans  that  workable  guidelines  most  be  found  in  order  to  sketch  a 
t,Tjx6  oompetitive  pieture.** 

The  legislatiTe  history  of  Clayton  ^  7  is  permeated  with  congres- 
sional concern  for  the  pablio  and  small  business.**  Manifestly,  small 
and  intermediate  customers  are  more  limited  in  their  choice  of  a  bank 
and  less  able  to  bargain  for  terms  and  conditions  than  large  customers 
with  nationwide  standing  and  the  economic  strength  to  conduct  their 
banking  bosineas  in  any  of  the  nation's  financial  centers.  The  elimina- 
tion of  a  banking  alternative  by  a  merger  is,  therefore,  more  likely 
to  have  a  direct  and  immediate  impact  on  the  many  small  and  inter- 
mediate customers  than  on  the  relatively  few  large  ones.  The  law, 
however,  applies  equally  to  the  great  and  the  smalL 

There  is  no  doubt  that  this  case  concerns  both  wholesale  and  retail 
customers  and  rivalry  for  their  business.  We,  therefore,  recognize  both 
groups  as  perfectly  good  lines  of  commerce*'  and  will  asseBs  the  oom- 
petitive impact  of  this  merger  on  both  large  and  small  customers  and 
upon  all  of  the  commercial  banks  competing  for  their  patronage  in  the 
relevant  geographic  markets. 

O.    The  Qeoffraphic  Markets. 

The  parties  differ  as  to  the  appropriate  "section  of  the  country" 
or  relevant  geographic  market  for  assessing  the  probable  competitive 
effect  of  the  merger.  The  government  contends  that  the  primary  market 
is  confined  to  the  City  of  New  York  but  that  the  metropolitan  area  and 
the  whole  nation  are  also  appropriate  markets.  Defendant  contends 
that  the  primary  geographic  market  is  not  confined  to  the  City  of  New 
York  but  embraces  the  metropolitan  area,  and  that  we  should  exclude 
non-area  banking  business  in  calcnlating  local  market  shares. 

The  main  ofBces  and  all  of  the  branches  of  both  Manufacturers  and 
Hanover  were  located  within  the  City  of  New  York.  It  is  dear,  how- 
ever, that  they  did  considerable  businesB  with  customers  located  in 

89  This  will  be  developed  infra. 

90  M.  Rep.  No.  1191.  81st  Coi^-,  1st  Sess.  13  (1949). 

91  Cf.  United  States  v.  Phiiadtlphia  Ifational  BaHk,  supra,  at  360  a.  37. 
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the  metropolitan  area  and  elsewhere  throngfaoDt  the  ootmtry  and  the 
world.  The  question  to  be  answered,  however,  is  not  where  the  parties 
to  the  merger  did  basiness,  or  even  where  they  competed,  hot  where, 
within  the  area  of  competitive  overlap,  the  effect  of  the  merger  on 
competition  will  be  direct  and  icunediate.  "This  depends  upon  'the 
geographic  structnre  of  supplier-customer  relations.'  "  United  Statu 
V.  fialad^phAa  National  Bank,  tvpra,  at  357.  That  relationship  here 
is  complex,  chaotic,  and  elosive.  It  is  plain,  however,  that  it  is  by  no 
means  conlined  to  the  City  of  New  York. 

The  only  clear  fact  emerging  from  the  swamp  of  statistics  and  the 
facts  behind  them  is  that  the  geographic  market  varies  with  the  geo- 
grapliio  ties  and  the  eoonomio  scale  of  the  customer,  and  the  eixe  and 
natore  of  the  banking  service.  The  short  of  the  matter  is  that  the  faota 
do  not  permit  precise  definition  of  the  geograpliic  market.  Whatever 
market  or  markets  we  choose,  therefore,  will  be  somewhat  artifioiaL 

Confronted  with  a  similar  problem  in  Phiiadelphia,  the  Supreme 
Court  taught  that  we  most  find  a  workable  compromise  which  avoids 
the  indefensible  extremes  of  drawing  the  market  either  too  expansively 
or  too  narrowly  (374  U.  S.  at  page  361).  This  means,  we  take  it,  that 
above  all  else  the  geographic  markets  most  not  be  gerrymandered  tO' 
rationalize  theories  but  defined  with  fidelity  to  competitive  realitiea- 
"  Congress  prescribed  a  pragmatic,  factual  approach  to  the  definition 
of  the  relevant  market  and  not  a  formal,  legaliBtio  one.  The  geographio 
market  selected  must,  therefore,  both  'correspond  to  the  oonunaroial 
realities'  o£  the  industry  and  be  economically  significant  Thoa,  al- 
though the  geographic  market  in  some  instances  may  encompass  the 
entire  Nation,  under  other  circumstances  it  may  be  as  small  aa  a  single 
metropolitan  area. ' '  Brown  Shoe  Co,  v.  United  States,  aupra,  at  336-37. 

The  fact  that  Clayton  ^  7  speaks  of  the  lesseiiing  of  oompetition  in 
"any  section  of  the  country"  does  not,  of  course^  mean  that  the  geo- 
gri^hto  area  in  which  the  competitive  effect  of  the  merger  ia  to  be 
measured  under  the  Clayton  and  Sherman  Acts  may  be  d^Pnitd  at 
small  as  the  government  chooses.  Cf.  Brown  Shoe  Co,  ▼.  United  Statee, 
supra,  at  367  (Harlan,  J.,  concurring  in  part  and  dissoiting  in  part). 
Bather  "the  boundaries  of  the  relevant  market  [or  markets]  must  be 
drawn  with  sofficient  breadth  to  include  the  competing  prodnots  of 
each  of  the  merging  companies  and  to  recognize  competition  where,  in 
fact,  competition  exists."  Broum  Shoe  Co.  v.  United  States,  supra,  at 
326.  Our  quest  is  directed  to  the  geographio  area  of  effective  competi- 
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tivB.  That  area  depends  first  upoo  the  geographic  area  in  vhioh 
Oompetitors  market  the  relevant  prodaots  and  second  apon  where, 
'Within  the  area  of  oompetitive  overlap,  the  oustomer  can  practicably 
^um  for  sapplies.  United  States  y.  Philadelphia  National  Bank,  tupra, 
«.t  359;  Brown  Shoe  Co.  v.  United  States,  supra,  at  320  n.  35;  Tampa 
Jilectrie  Co.  ▼.  Nashmlle  Coal  Co.,  365  U.  S.  320,  327  (1961) ;  Standard 
CHI  Co.  of  CoHfomia  t.  United  States,  337  U.  S.  293,  299  n.  5  (1949). 

£.     The  Local  Market. 

Oor  seareb  for  the  local  area  of  effective  competition  is  guided  to 
m  workable  lament  of  the  market  which  is  segregated  from  the  balance 
4^  the  market  and  large  enough  to  be  economically  significant  Tampa 
JSleeUie  Co.  v.  Naahvitie  Coal  Co.,  supra,  at  327  j  Standard  Oil  Co.  of 
iJaUfomia  ▼.  United  States,  supra,  at  299  n.  5;  United  States  v.  Beth- 
lehem Ste^  Corp.,  supra,  at  596  n.  42.  "In  determining  the  area  of 
effeotive  competition  for  a  given  product,  it  will  be  oecessary  to  decide 
what  oompriaei  an  appreciable  segment  of  the  market.  An  appreciable 
segment  of  the  market  may  not  only  be  a  segment  which  covere  an 
appreeiaUe  s^pnent  of  the  trade,  but  it  may  also  be  a  segment  which 
is  lai^ely  segregated  from,  independent  of,  or  not  affected  by  the  trade 
in  that  produot  in  other  parts  of  the  country.  S.  Bep.  No.  1775,  81st 
Cone.,  3d  Sees.  M  (1950). 

We  note  at  tiie  oataet  that  the  Federal  Beeerve  Board  did  not 
even  dieeoas  the  problem,  but  the  New  York  Superintendent  of  Banks, 
the  F.  X).  L  C,  and  the  Comptroller  of  the  Currency,  though  ine^^Ucit, 
regarded  the  local  market  as  coextensive  with  the  metropolitan  area. 
The  parties  have  stipulated  that  the  metropolitan  area  shall  be  defined 
as  the  City  of  New  York,  pins  Nassau  and  Weatchester  CoontieB.** 
There  can  be  no  question  that  banks  located  in  New  York  City 
market  their  services  and  compete  with  banks  throughout  the  metro- 
politan  area.**   Cit^  banks  aggressively  seek  the  patronage  of  suburban 


92  According  to  the  evidence,  the  metropolitan  area  is  comprised  of  the  five 
counties  Ot  the  City,  plus  Westchester,  Rockland,  Nassau,  and  Suffolk 
Counties  in  New  York  btatci  Bergen,  E^ex,  and  Hudson  Counties  in  New 
Jersey;  and  FairAeld  County  in  Connecticut  "The  general  concept  adopted  in 
fi^*in'ng  a  standard  metropolitan  area  [isj  that  ot  an  integrated  ccononiic 
area  with  a  large  volume  ot  daily  travel  and  communication  between  a  central 
dty  of  50,000  uihabitantt  or  more  and  the  outlying  parts  of  the  area.  ..." 
11  United  States  Bureau  of  the  Census,  U.  S.  Census  of  Business:  1954,  p.  3. 

93  Cf.  Annual  Report  of  the  F.  D.  I.  C  for  the  year  ended  December  31, 1960 
(DX  41,  p.  3). 
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residents  through  all  advertising  media.  Competitive  overlap  is  in- 
herent also  in  the  fact  that  the  city  is  the  hub  of  a  local  trading  and 
marketing  area  which  pulls  suburban  businessmen  and  some  of  their 
banking  business  into  the  city. 

There  is  intense  rivalry  between  city  and  suburban  banks  for  the 
business  of  over  200,000  commuters  who  sleep  in  the  suburbs  but  spend 
their  days  working  in  the  city."  Commuters,  particularly  those  with 
small  and  intermediate  accounts,  often  find  it  convenient  to  bank  both 
where  they  work  and  where  they  live.  The  fact  of  effective  intermetro- 
[wlitan  competition  is  demonstrated  by  evidence  that  both  Manufac- 
turers and  Hanover  derived  considerable  business  from  customers  re- 
siding outside  the  city,  in  the  metropolitan  area."  Cf.  Uiuted  States 
V.  Philadelphia  National  Bank,  supra,  at  359  n.  36. 

The  existence  of  effective  competition  between  city  banks  and  banks 
located  in  Nassau  and  Westchester  is  confirmed  by  a  1960  amendment 
to  the  New  York  Banking  Law  (^  105.1(b))  which  recognizes  the  city, 
plus  Nassau  and  Westchester,  as  a  unified  banking  commonity  and 
permits  cross-branching  within  the  area.  Under  this  legislation.  New 
York  City  banks  bad  been  authorized  to  open  thirty-two  branchea  in 
Nassau  or  Westchester  through  tbe  end  of  1962.  At  least  two  large 
Nassau  banks  have  now  branched  into  the  dty,  and  more  appUoatioiu 
are  pending.** 

The  foregoing  facts  show  that  New  York  City  oommereial  banks 
are  in  direct  and  effective  competition  with  the  banks  of  Nasaan  and 


94  Nassau  has  a  population  of  1,300,171,  a  worker  force  of  467,233,  and 
182,669  or  39%  are  employed  in  the  city,  Westchester  has  a  population  of 
808,891.  a  worker  force  of  323,026,  and  84,669  or  2696  are  empl^ed  in  the 
city.  Dep't  of  Commerce,  Bureau  of  Census,  1960  Census  Tracts  150,  152. 

95  The  parties  have  stipulated  (PX  14)  that  75%  of  Manufacturers  and 
Hanover's  borrowers  and  depositors  in  five  categories  of  banking  services 
are  located  in  the  city  and  the  other  25%  in  Nassau  and  Westchester  Counties. 
The  five  categories  are ;  IPC  regular  checking  accounts ;  commercial  and 
industrial  loans  $100,000  and  under  in  size;  all  special  checking  accounts; 
all  savings  accounts,  including  Christmas  Qub  accounts;  and  single  payment 
loans  to  individuals  $25,000  and  under  in  size. 

96  See  New  York  State  Banking  Dep't,  Branch  Banking,  Bank  Mergers  and 
the  Public  Interest  (Jan.  1964J,  pp.  38-39.  We  have  no  evidence  showing 
how  much  of  the  busmess  of  Westchester  and  Nassau  banks  without  branch 
oflices  in  the  city  originates  from  customers  located  in  the  city,  but  we  note 
that  the  number  of  reverse  commuters  and  city  businesses  with  suburban 
branches    is    steadily    increasing    with    the   expanding   economies    of    thc»e 
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Westchester  counties.  Moreover,  tlie  population  shift  to  the  inhnrbs 
and  the  growth  of  snborbon  banks  create  a  coatinoal  threat  of  even 
greater  oross-braaohjng  thereb7  inteneifTing  the  effect  of  potential 
intermetropolltan  competition.  Cf.  Uiut«d  States  v.  PemhOlin  Chem- 
ietU  Co.,  378  U.  B.  158, 173  (1961). 

The  problem  of  defining  the  local  geographic  market  is  tboB 
rednced  to  whether  costomers  can  praoticab^  torn  to  banks  within 
the  metropolitan  area  for  their  banking  needs.  The  evidence  shows 
that  most  individnals  depend  upon  banks  in  the  immediate  neighbor- 
hood of  their  home  or  place  of  work  because  their  resources  are  small, 
their  banking  needs  limited,  and  it  is  neither  necessary  nor  convenient 
for  them  to  bank  elsewhere.  Small  and  intermediate  basiness  enter- 
prises tend  to  do  bosiness  in  a  broader  area,  bat  within  their  own 
region,  becaose  they  are  known  there  and  limited  resonroes,  local  needs, 
and  convenience  tend  to  localize  their  banking  alternatives.  Cf.  Unittd 
States  V.  PhUadelphia  National  Bank,  supra,  at  358-59  nn.  35  &  36. 

These  practicable  restrictions  on  retail  customers  also  orient  retail 
banking,  which  caters  to  the  general  public,  to  the  area  where  the  bank 
is  located  and  operate  to  insulate  such  banks  from  actual  and  potential 
competition  from  outside  banks  for  retail  accounts.*'  As  a  result,  the 
metropolitan  area  is  largely  segregated  from,  independent  of,  and  not 
affected  by  commerce  in  retail  banking  in  other  parts  of  the  country. 
See  8.  Bep.  No.  1775,  81st  Cong.,  2d  Sess.  5-6  (1950).  The  evidence 
showB,  however,  that  as  oustomers  grow  from  intermediate  to  large, 
from  local  to  nationally-known  concerns,  from  single  to  multiple  geo- 
graphic locations,  the  factor  of  inconvenience  dinunisheB  to  a  point 
where  it  ceases  to  localize  the  customers  banking  alternatives  and  no 
longer  walls  off  outside  competitors. 

The  purpose  of  defining  geographic  markets  is  to  bring  the  com- 
petitive picture  into  dear  focus.  Cf.  United  States  v.  Continental  Can 
Co.,  378  U.  S.  441  (1964).  Our  search  for  a  clear  picture  of  the  local 
market  is  thus  directed  not  to  the  smallest  or  largest  possible  geo- 
graphic area,  but  to  the  smaUest  workable  area  of  effective  competition. 
That  area,  we  think,  is  the  smallest  separate  competitive  arena  big 
enough  to  accommodate  most  of  the  onstomere.  The  metropolitan  area 


97  As  wc  shall  see,  the  evidence  shows  that  most  of  the  business  done  hy  local 
banks  outside  the  metropolitan  area,  and  by  outside  banks  within  the  area, 
is  with  Isrve  borrowers  and  large  da>ositors.  Cf.  United  States  v.  Philadel- 
phia National  Banli,  supra,  at  358-360,  nn.  35,  36  &  37. 


,y  Google 


OW*  AMEND   THE    BANK   MEHOEB   ACT   OF    1860 

DnnuBtakably  meets  the  Bpeaifieations  for,  u  we  shall  later  develop, 
99.74^  of  Manofaoturerb'  depositors  and  96.77%  of  its  borrowers  were 
retail  oostomerB  located  withiu  the  metropolitan  area,  insulated  from 
ontaide  competitors,  actual  and  potential,  and  unable  as  a  practical 
matter  to  bank  elsewhere.  The  correspoiiding  percentages  for  Hanover 
are  94.59%  and  67.39%.** 

The  foregoing  facte  clearly  segregate  the  metropolitan  area  from 
the  reet  of  the  nation  as  an  eooiiomicoUy  significant  market  and  rooghfy 
delineate  the  local  area  of  effective  competition.  United  States  v.  Phiia- 
delphia  National  Bank,  supra,  at  359-61.  See  S.  Bep.  No.  1775,  81it 
Cong.,  2d  Sees.  5-6  (1950). 

Accordingly,  we  find  that  the  metropolitan  area  is  a  more  appro- 
priate and  workable  segment  of  the  market  for  separate  analysis  of 
the  competitive  effect  of  this  merger  than  any  smaller  section  of  the 
eoontry.  Our  problem  is  not  ended,  however,  for  there  is  no  diapate 
that  the  merging  banks  also  operated  in  a  national  market. 
t.     The  National  Market. 

The  government  claims  that  the  merger  is  violative  of  the  anti- 
trust laws  not  only  in  the  local  market  but  also  in  the  United  States.** 


B      See  Appendix  A. 

9  The  compUint  alleges  that  the  merger  will  have  proscribed  anticompetitive 
effects  "in  the  New  York  City  area"  (para.  19).  It  «lso  alleges  that;  "Cus- 
tomers of  Manufacturers  and  Hanover  have  regularly  utiliied  interstate 
communications,  including  the  mails,  telephone  and  td^r^)h,  to  effect  de- 
posits, apply  for  and  obtain  other  services  made  availaUe  by  these  banks.  The 
banks  have  regularly  utilized  interstate  communications,  indtiding  the  mails, 
telc[riione  and  telegr^h,  to  conduct  banking  business  with  customers,  and 
with  other  banks  located  in  states  other  than  the  state  in  which  they  are 
located.  The  banks  have  received  a  substantial  amoimt  of  deposits  from 
states  other  than  the  state  in  which  they  arc  located,  and  have  made  a  sub- 
stantial amount  of  loans  to  customers  in  such  other  states."  (^la.  14.)  The 
complaint  was  not  amended,  but  the  case  was  tried  on  the  issue  of  whether 
the  merger  offends  the  antitrust  laws  "in  New  York  City,  the  metropolitan 
area,  and  the  United  States."    (Plaintiff's  Statement  of  Contentions.) 

Defendant  claims  neither  prejudice  nor  lack  of  fair  notice  of  the  full 
breadth  of  the  government's  claim,  and,  indeed,  in  its  answer  admits  that  it 
competed  with  banks  and  others  not  only  "in  the  New  York  Q^  area"  but 
also  throughout  the  nation  with  respect  to  certain  commercial  bankinr  func- 
tions (^Answer,  para.  9).  The  only  purpose  of  a  complaint  under  the  Federal 
Rules  IS  to  give  fair  notice  of  a  claim  (Fed.  R.  Civ.  P.  8;  Canity  v.  Gibton, 
355  U.  S.  41,  47  (1957)).  The  government's  broad  claim  ia  fairly  embnced 
withiu  the  framework  of  the  parties'  practical  cooitructioa  of  At  p'  " 
and  we  must,  therefore,  deal  with  it  on  the  merits. 
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The  eridenoe  oTerwlieliningl;  eatablisbes,  and,  indeed,  there  U  no 
Oupaie  Uiat  Manotactureni  ana  Uauover,  aloug  wiUi  ot&er  leading 
uetropoutau  banju,  in  otiuiuou  to  looal  butunesB,  alao  received  aub- 
uMuUal  deposits  trom  aooroes'  outiude  the  metropolitaa  area,  made 
substantial  loans  to  borrowers  located  in  other  states  and  in  foreign 
oooutnea,  and  oondncted  a  variety  of  baolang  business  with  bankers 
and  representatives  located  throughout  Uie  coontry  and  the  world."" 
-Idkewisfl  there  is  no  quesuou  tQai  large  banks  iocatea  tbroughout  the 
coontry  oompete  in  a  nationwide  ai'ea  for  the  pati'onage  of  large 
oostomers  located  tbroughoat  the  couiitiy.  buch  oiut(»ners  regularly 
use  the  mails,  telephone,  and  teiegrapA  tu  elfect  deposits,  apply  tor  and 
obtain  loans,  end  carry  out  other  banking  trausacuons. 

Ail  ot  tbe  banking  ageucieu  and  tUe  Attoiiiey  Ueueral,  therefore, 
found  that  the  merging  baults  ana  tneir  large  metropoutan  competitors 
operated  m  both  a  local  and  a  iiauoiial  inarKet.  We  agree.  Thus, 
oniike  fhUadetptua  or  Leismj/fun,  we  are  coutronted  wiUi  two  geo- 
graphic markets  and  the  problem  of  separating  one  trom  the  ottier  in 
order  to  ascertain  the  true  competiuve  structure  of  each. 

The  government  bears  the  bnrden  of  proving  its  claim  that  the 
merger  has  the  proscribed  anticompetitive  ettecta  m  either  or  both  of 
tbe  geographic  markets.  Definition  of  the  geographic  markets  and 
prooi  ot  the  competitive  structure  of  each  of  them  He  at  the  very  thresh- 
old of  the  government's  bnrden  of  proof  for  "proper  definition  of  the 
market  is  a  'necessai^  predicate'  to  an  examination  of  the  oompetitiou 
that  may  be  attected  by  the  horizontal  aspects  of  the  merger"  (Brown 
tihoe  Co.  V.  United  btates,  supra,  at  335),  and  a  sound  appraisal  of  the 
inuoediate  and  future  impact  o£  this  merger  on  competition  must  be 
based  on  "  a  firm  understanding  of  the  structure  of  the  relevant  market  * ' 
(United  States  v.  i'kiladelphta  National  Bank,  supra,  at  362).  The 
government,  however,  makes  no  attempt  to  separate  the  local  from  the 
national  market,  nor  to  define  the  competitive  structure  of  either. 
Bather  it  oommingles  the  geographic  markets  in  reliance  on  a  conten- 
tion that  New  York  City  should  be  considered  separate  and  apart  from 
the  rest  of  the  country  in  appraising  the  competitive  effect  of  this 
merger. 

100  The  compkint  does  not  chai^  violation  of  the  antitrust  laws  in  foreign 
oommcrce,  and,  in  any  event,  the  evidence  is  wholly  insufiicient  to  enable  us 
acMrstdy  to  d^ne  the  international  market  or  to  ascertain  its  structure  in 
order  to  taaeu  the  omipetitive  effect  of  the  merger  on  foreign  commerce. 
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Wc  have  already  found  that  the  area  of  effective  competition  for 
retail  accoonts  is  not  confined  to  the  City  but  embraceB  the  metropolitan 
area.  All  that  remains  for  our  consideration,  therefore,  is  whether  the 
geographic  area  of  effective  competition  for  so-called  "wholesala  ao- 
counts"  is  nationwide  or  confined  to  New  York  City. 

The  government's  contention  is  based  on  the  thesis  that  New  YoA 
City  ia  the  nation's  financial  center  and  that  the  demand  for  lai^  bosi- 
less  loans  "centers  on"  New  York's  billion  dollar  banks  becaose  in- 
terest rates  are  lower  '"  and  the  banking  needs  of  wholesale  oostomers 
can  be  served  adequately  only  by  big  banks.  Therefore :  (1)  wholesale 
customers  located  entirely  outside  the  metropolitan  area  tend  to  plaoe 
their  loans  in  New  York;  (2)  wholesale  customers  located  entirely 
inside  the  metropolitan  area  have  easy  access  to  the  big  banks  of  tba 
nation's  financial  center  and  find  it  nimecessary,  impracticable,  and  in- 
convenient to  go  elsewhere  for  their  credit  needs;  and  (3)  wholesale 
customers  with  an  ofBce'**  in  the  metropolitan  area,  but  with  plants  and 
facilities  elsewhere  thron^ont  the  coontry,  have  easy  access  to  the  big 
banks  of  New  York  City  and  find  it  unnecessary,  impracticable,  and  in- 
convenient to  go  elsewhere  for  their  banking  needs,  regardless  of  their 
national  standing,  economic  strength,  or  nationwide  connections,  opera- 
tions, or  commerce. 

Defendant  contends  that  the  area  of  effective  competition  for 
wholesale  accounts  is  not  confined  to  New  York  City  bat  embraces  the 
nation  because  wholesale  customers  are  the  cream  of  the  banking  husi- 


101 

^fj  StMt  of  Loans  (tkmuaitdt  of  dollars} 

Loans      1-10    10-100      100-200    ZOOandopir 

New  York  City 4.75%    5.659!.    5.36?^        5.06%         4.64% 

7  Other  Northern  and 

Eastern  Cities  5.05        5.86       5.53  5.18  4.93 

11  Southern  and  West- 
em  CiUes 5.26        5.97        = '  5.04 

Source :  DX  40,  p.  7. 
102  Some  of  the  government's  proposed  findings  are  pegged  to  "prindpil 
office,"  others  to  customers  "located  in  New  York  City,"  and  still  others  to 
a  "Treasurer's  office  or  other  executive  office  in  New  York."  There  is  no 
evidence  t>eyond  such  bare  description  as  to  the  activities  of  any  such  officei 
We  find  that  the  only  workable  approach  is  one  classification  for  all  o 
with  multiple  geographic  locations. 
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MM,  and  large  banks  of  all  the  uatioa's  maiLy  finanoial  oesters  aggres- 
Bive^  oompete  with  each  other  throughout  the  coantir  for  the  patron- 
age of  wholesale  ciutomerB  regardleas  of  the  location  of  the  bank  or  the 
enatomer.  Moreover,  defendant  argoea,  wholesale  onstomers  are  not 
restrieted  to  their  own  locality  for  their  banking  needs  but  can,  and  do, 
torn  to  many  competing  flnanoUl  centers  throoghoat  the  ooimtiy  for 
banking  services.  Sndh  customers,  according  to  defendant,  have  the 
eoonomio  strength,  national  standing,  and  nationwide  geographic  con- 
neotions  which  enable  them  to  bank  in  a  nationwide  area  and  find  it 
necessary,  practicable,  and  convenient  to  do  so. 

In  support  of  its  oontention,  the  government  first  points  to  testi- 
mony that  wholesale  customers  can  be  served  adequately  only  by  large 
banks  and  to  evidence  that  the  concentration  of  large  business,  fiTieuffiHl, 
and  government  fisoal  activities  in  New  York  has  made  it  the  tradi- 
tional financial  center  of  the  nation."*  There  can  be  no  question  that 
New  York  City  is  the  nation's  leading  financial  center,  and  there  is  no 
diapnta  that  wholesale  cnatomers  require  the  services  of  large  banks. 
Nor  can  there  be  any  question  that  New  York's  big  banks,  like  big 
banks  everywhere,  owe  their  ezistenoe  to  the  massive  banking  needs  of 
a  big  population,  big  business,  big  fiTmnniAl  institntionB,  and  big  gov- 
ernment. It  by  no  means  follows,  however,  that  New  York  City  is  the 
nation's  only  financial  center  or  that  the  area  of  effective  competition 
for  the  accounts  of  wholesale  customers  is  confined  to  New  York  City. 

The  government  claims  that  surveys  of  the  Federal  Beserve  Board 
prove  that  the  demand  for  large  businesa  loans  "oentera  on"  New 
York.  One  survey,  of  1955  vintage,  shows  the  diatribntion  of  bnsineaa 
loans  thron^ont  the  nation 's  twelve  Federal  Beserve  Districts.  It  doea 
not  segregate  the  share  of  bnsineaa  loans  held  by  New  York  City  banks 
but  shows  the  aggregate  share  of  all  banks  within  the  much  larger 
Second  Federal  Beserve  District.  Even  if  we  overlook  the  discrepency 
in  geographic  areas,'**  the  survey  more  refntes  than  confirms  the  gov- 


3      Cf.  Jladden,  The  Money  Side  of  "The  Street,"  p.  30. 

*  Wc  note  that  the  Second  District  covers  the  whole  State  of  New  York 
and  the  ntMthem  half  of  New  Jersey  and,  exclusive  of  many  other  big  dties, 
four  of  the  nation's  largest  metropolitan  areas  other  than  New  York:  Buf- 
falo; Albany-Schenectady-Troy;  Newark;  and  Paterson-Oifton-Passaic.  The 
Federal  Reserve  System:  Purposes  and  Functions,  p.  67;  The  World  Al- 
manac and  Book  of  Facts,  pp.  82,  396. 
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enunent's  thefiis  for  it  would  Htill  dhow  that  New  York  held  only  209E> 
of  the  onstomers,  and  33%  of  the  amount,  of  the  nation's  basinesB  loans, 
and  that  banks  located  elsewhere  throughout  the  country  held  the  rest. 
Althongb  New  York's  share  would  be  larger  than  any  other  single 
finnTwial  oentor  and  progressively  increase  with  the  size  of  the  loans, 
banks  elsewhere  throughout  the  country  would  hold  a  greater  share 
than  New  York  of  all  business  loans  up  to  $5,000,000  and  one-third  of 
the  loans  in  the  highest  bracket— $5,000,000  and  over.'** 

An  economist  of  the  Department  of  Justice  avers  that  Mew  York's 
share  of  large  baainess  loans  has  not  changed  in  the  past  nine  years. 
If  so,  the  geographic  area  of  effective  competition,  actual  and  potential, 
for  such  loans  is  clearly  nationwide  both  in  tenon  of  competitors  ami 
oostomer  altematives.  We  think,  however,  that  the  government's 
affiant  overlooks  material  facts  which  show  that  the  historical  imbal- 
ance  between  New  York  and  the  rest  of  the  country  in  the  supply  of, 
and  demand  for,  money  is  largely  a  relic  of  a  bygone  age,  and  that  New 
York  is  confronted  with  more  extensive  and  powerful  nationwide  com- 
petition now  than  it  was  ten  years  ago. 

We  take  notice  that  New  York  City  has  not  kept  pace  with  the 
population  and  economic  growth  of  other  areas  of  the  country.""  We 
note  also  that  growth  elsewhere  has  caused  expansion  of  the  nation's 
banking  sv*  md  bred  other  giant  financial  centers.  Thus,. in  1958, 
when  Uongress  was  studying  the  need  for  l^:islation  to  r^ftdate  bank 


S  Geographic  Distribution  of  Bmmmjj  Lomu 

SteoMd  Diiirict't  Short 

Bracktt  Cuitomtrj  Amotmt 

$10,000  to  $25,000  17.8%  17£% 

$25,000  to  $50A»  18.5  ISJ 

$50,000  to  $100,000  18.7  19J 

$100,000  to  $500,000  23.0  23.9 

$500,000  to  $1,000.000 30.6  30.5 

$1,000,000  to  $5,000,000  42.9  45.2 

$5,000,000  and  over  63£  66J 

PX2. 

)  The  population  of  the  New  York  metropolitan  area  increased  t^  13.29b 
in  the  drade  1950-60,  which  equalled  the  growth  for  the  Nartbeast,  bin 
lagged  that  of  the  West  with  3tt.9%,  the  North  Central  with  16.I9&.  the 
South  with  16.5%.,  and  the  country  as  a  whole  with  I8.55fc.  The  Worid 
Almanac  and  Book  of  Facts,  p.  81. 
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nuTgen,  there  were  13,540  oommercial  baukti  in  the  United  States,"" 
bnt  by  the  end  of  1963  the  nomtier  of  banka  had  inoreased  to  13,569."* 

Tiuse  faeta  indicate  that  the  Bank  Merger  Act  and  the  nation's 
growth  have  combined  to  preurve  and  increase  the  number  of  viable 
eommenual  bonking  alternatives  tbronghoat  the  coanlry.  Thus,  the 
notion  that  there  is  no  room  for  newcomers  and  that  ample  nationwide 
bonking  alternatives  are  aboat  to  disappear  would  seem  to  be  more  the 
prodnet  of  a^tfa  than  fact."* 

Nationwide  cooqMtitiou  for  large  bosiness  loans  cannot  be  meaa- 
ored,  however,  merely  by  counting  the  number  of  bonks.  Our  search 
is  for  the  area  of  effective  competition  for  wholesale  aocoimts,  the 
relevant  prodooL  We  are  coucemed,  therefore,  leea  with  the  number 
of  bonks  than  with  the  number  of  effective  competitors  for  wholesale 
aocoonts  and  the  vigor,  intensity,  and  power  of  competition.  Umited 
Utate*  V.  Petm-Olin  Chemical  Co.,  sxtpra,  at  177;  Tampa  Electric  Co.  v. 
NashvUle  Coal  Co.,  aupra,  at  329;  United  States  v.  Coiumbia  Steel  Co., 
9upra,  at  527-28. 

The  evidence  shows  that  there  Is  a  direct  relationship  between  the 
siae  of  a  bank  and  its  ability  to  attract,  serve,  and  keep  wholesale 
customers.  As  a  practical  matter,  small  banks  are  not  effective  com- 
petitors tor  wholesale  accounts.""  A  bank,  for  proper  reasons  of  dif- 
fusion of  risk,  seldom  wishes  to  loan  the  full  amount  of  its  legal  lending 
limit  to  one  borrower.  Conversely,  a  large  borrower  seldom  wishes  to 
confine  his  loons  to  one  bank  with  a  small  lending  limit  because  such 
a  bank  cannot  meet  bis  expanding  or  emergency  credit  needs. 

Smaller  banks  may  be  able  to  accommodate  large  borrowers  by 
portioipotion  loans  with  other  bfuiks,  or  by  the  borrower's  maintaining 
mnltiide  lines  of  credit.  Wholesale  loans  or  lines  of  credit  are,  there- 
fore, often  made  under  complex  and  cumbersome  participation  arrange- 
ments to  which  a  number  of  banks  are  parties.  Participation  arrange- 


1Q7  Horing  on  Rqiulation  of  a  Bank  Mergers  Before  the  Senate  Committee  od 
Banking  and  Currency,  86th  Cong.,  1st  Sess.  181  (1959). 

106  Fiftieth  Annual  Report  of  the  Board  of  Governors  of  the  Fedeisl  Reserve 
System  Cavering  Operations  for  die  Year  Ended  December  31,  1963,  p. 
ZM  (DX  60). 

109  We  notice  that  "this  year  nwre  than  300  banks  will  get  started,  almost 
thite  times  more  than  in  1961."  Time  Magazine,  Aug.  28,  1964,  p.  74. 

110  DX  49,  pp.  403-40S.  Cf.  Unifd  Slates  v.  Phiiadelpkia  National  Bank. 
Mfn.  at  364  n.  40  (3)  &  368  n.  45. 
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ments,  however,  are  inconvenient  and  disadvantageouB  to  a.  large 
borrower  for  they  involve  multiple  credit  appraisals,  notes,  and  notifi- 
cations, and  the  borrower  loses  tbe  benefit  of  negotiating  with  more 
than  one  bank.  The  negotiations  are  conducted  by  the  lead  bank,  and 
there  is  no  competitive  interchange  either  between  the  participant 
banks  and  tbe  customer,  or  among  tbe  participating  banks.  The  climate 
is,  therefore,  essentially  non-competitive  (DX  10). 

Most  large  business  loans  are  made  by  large  banks  simply  becanse 
tbeir  legal  lending  limits  and  uncommitted  funds  over  required  reserve 
balances  are  greater  than  tbeir  smaller  competitors.  Large  banks, 
with  more  money,  wider  diffusion  of  risk,  and  greater  specialization  are 
also  better  able,  and  more  prone,  to  take  the  risk  involved  in  large  loans. 
They  can  also  meet  the  borrower's  expanding  needs  and  handle  the 
transaction  with  much  less  inconvenience  to  tbe  borrower.  Moreover, 
with  greater  resources  and  wider  relationships,  large  banks  are  more 
able  to  operate  beyond  their  own  locality.  Finally,  tbe  borrower  has 
the  competitive  advantage  of  playing  one  large  bank  against  another 
in  negotiating  terms.  Large  banks  are,  thus,  essential  to  serve  the 
massive  credit  needs  of  an  expanding  population,  industry,  commerce, 
and  government,'"  and,  although  large  customers  borrow  much  more 
from  non-bank  sources  than  from  banks,  big  banks  are  still  an  important 
soarce  of  short-term  credit  required  for  working  capital. 

These  factors  explain  why  throughout  the  conntry  banks  with 
deposits  of  $100  million  or  more  account  for  about  96%  of  the  loans 
to  large  borrowers.'"  The  relationship  of  size  of  loan  to  size  of  bank, 
as  well  as  tbe  mobility  of  larger  borrowers,  is  also  shown  in  a  1957 
survey  of  the  Federal  Reserve  Board  (PX  2).  The  survey  shows  that 
smaller  New  York  City  banks  derived  only  14%  of  the  amount  and 
10%  of  tbe  number  of  their  business  loans  from  customers  located 
outside  New  York  City,  while  the  city's  billion  dollar  banks  derived 
more  than  half  the  amount  and  20%  of  the  number  of  their  business 
loans  from  outside  customers  and  accounted  for  90%  of  the  dollar 


111  "lAJn  important  financial  center  like  New  York  serves  a  function  of 
providing  wholesale  banking  in  the  form  of  large  business  credits  for 
national  and  international  enterprises.  Such  loans,  which  become  bank  assets, 
are  attracted  only  by  the  adequacy  of  the  institutions  from  a  size  stand- 

Ciint  to  furnish  the  credit  either  l^  themselves  or  in  association  wiA  other 
rge  financial  institutions."    Recent  Bank  Mergers  in  New  York  Ci^,  A 
Report  by  the  New  York  State  Banking  Department,  June  8,  1955,  p.  12. 

112  DX  49,  p.  404;  DX  40,  pp.  3,  10;  DX  48,  p.  331. 
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amonnt  of  loans  by  Second  District  banks  to  borrowers  with  assets  of 
$100  million  or  more. 

N«w  York,  however,  is  not  the  only  city  with  big  banks,  and, 
althoojih  it  still  retains  the  leading  position  among  the  nation's  credit 
markets,  the  gap  between  it  and  other  financial  centers  is  rapidly 
shrinking.  Banks  throngbont  the  country,  in  response  to  postwar 
changes  in  the  geographic  and  social  distribution  of  wealth'"  and  the 
dispersion  and  growth  of  population  and  business,  have  increased  in 
size  and  extended  the  area  of  their  operations  beyond  their  own  locali- 
ties. These  normal  competitive  and  decentralizing  forces  have  resulted 
in  a  steady  decline  in  the  proportion  of  resources  held  by  banks  in  New 
York  City  and  an  increase  in  the  proportion  held  by  banks  located 
elsewhere."* 

We  notice  that  in  1940  the  three  largest  commercial  banks  in  the 
nation  were  located  in  New  York  City.  The  Bank  of  America,  located 
in  California,  then  ranked  fourth,  but  by  1947  it  had  passed  over  all 
the  New  York  banks  and  has  ever  a<nce  held  the  lead.  It  gained  a 
phenomenal  584%  increase  in  deposits  from  1940  to  1957."*  The  Bank 
of  America  climbed  to  the  top  as  a  retail  bank.  It  has  S46  branches 
sprawled    throughout    California,    from    Oregon    to    Mexico,    more 

113  The  fli^t  of  business  and  middle  income  population  from  the  city  con- 
tinues apace.    N.  Y.  Herald  Tribune.  Jan.  25,  1965,  p.  1,  col.  2. 

114  Federal  Reserve  Bank  of  New  York,  Monthly  Review,  Vol.  42,  June 
1960,  p.  98;  Recent  Bank  Mergers  in  New  York  City,  supra,  pp.  31-32: 

Relative  Growth  in  Total  Deposits  of  Member  Banks 

New  York  City  and  Other  Large  Cities 

1946-54 

Toiai  Deposits 

12/31/46     12/29/54  Increase 

(Amounts  in  Millions)  Amount        Percent 

New  York  CiQr* $24,723        $28,233  $  3.S10          14.2% 

Chicago*    S.905            7,742  1,837         31.1 

Reserve  city  member  banks  . .          44,477          60389  16,412         36.9 

Total— outside  New  York 

City $50,382        $68,631  $18^49         36.2% 

*  Central  reserve  city  members  only. 

Source :    Recent  Bank  Mergers  in  New  York  City,  supra,  p.  32. 

115       Report  of  the  Special  Deposit  Study  Committee  of  the  New  York  Gearing 
House.  Sept.  25,  1959,  pp.  S1-6S. 
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branches,  inddentally,  than  all  of  tiie  banks  of  the  New  YoA  metro- 
politan area  combined. 

While  New  York's  once  staid  wholesale  banks  began  welcoming 
retail  costomers  to  bolster  lag^ng  deposit  growth,"*  the  Bank  of 
America  entered  the  wholesale  market  to  relieve  its  bnlging  vanlts.  As 
California  companies  began  bnying  and  selling  nationally  and  inter* 
nationally,  and  as  companies  elsewhere  began  baying  and  selling  in 
California,  the  bank  followed  them  and  extended  its  operations  beyond 
California  into  the  national  and  international  areas.  The  fact  that  a 
bank  among  those  most  remote  from  New  York  City  eflfectively  com- 
petes for  wholesale  acconnts,  regardless  of  the  customer's  geographic 
location,  is  clear  from  the  Bank  of  America's  boast  that  it  now  has 
"more  of  the  top  100  corporations  as  customers  than  any  other  bank.'"" 
The  story  has  its  counterparts  thronghont  the  conntry,  thongh  some 
states  have  a  unit  banking  system  which  inhibits  growth,  and  others, 
flocb  as  California  and  New  York,  permit  statewide  or  limited  branch- 
ing which  promote  growth. 

In  1950  there  were  18  commercial  banks  in  the  United  States  with  de- 
posits of  $1  billion  or  more,  and  9  of  them  were  located  outside  New  York 
City."*  By  1960,  the  year  of  this  merger,  the  nnmber  of  such  banks  had 
increased  to  22,  while  the  nnmber  outside  New  York  City  increased  to 
14."'  Since  this  merger,  the  nnmber  of  snch  banks  has  grown  to  31, 
and  24  of  them  are  located  outside  the  City  of  New  York. 

Thus,  in  the  last  thirteen  years,  the  nnmber  of  million  dollar  banks 
outside  New  York  has  almost  tripled.  As  a  result,  there  are  now  one 
or  more  billion  dollar  banks  located  in  San  Francisco,  Los  Angeles, 
Seattle,  Portland  (Oregon),  Dallas,  Chicago,  Detroit,  Cleveland, 
Buffalo,  Pittsburgh,  Philadelphia,  Boston,  and  Mineola."*  Manifestly 
banks  are  flourishing  and  entry  into  the  billion  dollar  class  is  wide  open 

1 16  MaHden,  The  Money  Side  of  "The  Street,"  p.  28.  The  proportion  of  loan 
volume  of  banks  with  deposits  of  $1  million  or  more  to  businesses  with  assets 
of  $i  million  and  over  declined  substantially  between  1946  and  195S.  DX  48, 
p.  331, 

117  N.  Y.  Times.  Dec.  9,  1%3,  p.  57.  col.  3.  Competirion  with  New  York  banks 
is  apparent  from  Morgan  Guaranty  Trust  Company's  boast  that  "96  of  Amer- 
ica's 100  largest  corporations"  also  bank  with  it.  N.  Y.  Times,  may  12,  1964, 
p.  15. 

118  DX59. 

119  DX61. 

120  DX61. 
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in  every  region  of  the  eountry.'"  In  addition  there  are  43  other  oatstde 
banks  pnshinf'  for  admission  into  the  billion  dollar  elase  with  deposits 
rasing  from  $500  million  to  $987  million,  and  125  more  with  deposits 
from  $179  million  to  $496  million.  These  facts  overwhekoingly  sup- 
port the  F.  D.  I.  C.'s  observation  that: 

"For  large  bnsiness  concerns  it  seems  quite  probable  that  there 
has  been  an  increase  daring  the  past  40  years  in  the  competition 
among  banks  for  their  business.  That  is  to  say,  the  larger  banks, 
mostly  located  in  large  cities,  compete  with  each  other  for  the 
patronage  of  concerns  doing  a  nationwide  business.  With  the 
greatly  increased  facilities  of  transportation  and  communication 
of  recent  years,  there  is  more  competition  of  this  sort  now  than 
formerly,  regardless  of  the  changes  which  have  occurred  in  the 
number  of  banks  or  the  number  and  location  of  banking  offices." 
Anneal  Report  of  the  F.  D.  I.  C.  for  the  Tear  Ended  December 
31, 1960,  p.  60.  (Emphasis  added.)"* 


1  Yet  banks  tiiroughout  the  nation  have  not  kept  pace  with  the  growth  of  their 
large  corporate  borrowers.  Since  1949  the  assets  of  the  100  largest  corpora- 
tions have  increased  145.2%  while  the  assets  of  the  100  largest  banks  have  in- 
creased only  72.4%.  DX  1 -Memorandum,  p.  17 ;  Recent  Bank  Mergers  in  New 
York  City,  tupra,  pp.  30-31 ;  Fortune  Magazine,  July  1960,  p.  131 ;  Moody's 
Industrial  Manual,  1960;  100  Largest  Banks  in  the  Unilrd  States.  American 
Banker,  Jan.  29,  1960,  p.  S3;  Moody's  Bank  and  Finance  Manual,  1950. 

I  Compare  United  Slates  v.  Philadelphia  National  Bank,  mpra,  at  359  n.36: 
"The  evidence  discloses  that  most  of  the  business  done  outside  the  [Phila- 
delphia] area  is  with  large  borrowers  and  lai^e  depositors ;"  at  360  n.37 : 
"[C]ompetition  from  outside  the  area  would  only  be  important  to  the  larger 
borrowers  and  depositors."  and  at  368  n.4S : 

"'Q.  In  what  area  does  competition  exist?  ...  A.  I  think  the  stiffest, 
sternest  competition  of  all  is  in  the  field  to  obtain  demand  deposits  and 
loans.  .  .  . 

'Q.  What  form  does  the  competition  take?  A.  It  takes  many  forms.  // 
we  are  dealing  with  the  deposits  of  large  corporations,  wealthy  individuals,  I 
zvould  say  that  most,  if  not  all,  of  the  major  banks  of  the  country  are  compet- 
ing for  such  deposits.  The  same  would  hold  true  as  regards  loans  to  those 
corporations  or  wealthy  individuals. 

'If  we  go  into  the  field  of  smaller  loans,  smaller  deposits,  the  competition 
is  more  regional — wide  but  nevertheless  regional — and  there  the  large  banks 
as  well  as  the  small  banks  are  after  that  business  with  everything  they  have.'  " 
(Emphasis  added.) 

Compare  also  United  States  v.  First  National  Bank  &  Trust  Co.  of  Lexington, 
s»pra,  at  668:  "Apart  from  large  national  companies,  businesses  in  the  area  are 
restricted  to  Payette  County  banks  for  their  workit^  capital  loans. . .  ." 
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Indeed,  the  number  of  nationwide  competitors  is  so  great,  and  the 
vigor  of  competition  for  wholesale  accounts  so  intense,  that  it  has 
forced  large  New  York  City  banks  to  charge  lower  interest  rates  on 
loans  and  to  suffer  a  lower  ratio  of  net  earnings  to  capital  than  banks 
located  in  other  areas  in  order  to  remain  competitive."* 

That  outside  competition  has  an  effective  inflaence  on  New  Yorlc, 
and  vice  versa,  is  further  demonstrated  by  evidence  that  all  changes 
in  the  prime  interest  rate  since  1947  and  all  reductions,  withoat  excep- 
tion, have  been  initiated  by  New  York  banks,  the  last  by  Manufacturers 
in  I960."*  Nevertheless,  New  York's  big  banks  have  not  kept  pace 
with  the  growth  of  their  big  outside  competitors.'"  Indeed,  prior  to 
the  merger,  both  Mannfactnrers  and  Hanover  lagged  behind  the  growth 
of  the  country's  100  largest  banks,"*  The  large  outside  banks  prove 
the  existence  of  effective  nationwide  competition  and  the  sensitivity 


123  PX2,  p.9;DX40,  p.  7. 

124  PX  20,  p.  12.  We  notice  that  recent  increases  in  the  prime  rate,  in  the  wake 
of  the  increase  in  the  British  bank  rate  and  the  Federal  Reserve  Board's  in- 
crease in  the  discount  rate,  were  neither  initiated  nor  followed  by  New  York 
banks.  N.Y.  Times,  Nov.  29,  1964,  §  3,  p.  F-1.  col.  5. 

125  "Although  New  York  City  holds  by  a  wide  margin  its  position  as  the  banking: 
capital  of  the  United  Slates,  it  has  suffered  relative  loss  of  ground  in  that 
deposit  growth  here,  in  recent  years,  has  lagged  behind  that  in  other  parts  of 
the  country."  Report  of  the  Special  Deposit  Study  Committee  of  the  New 
York  Clearing  House,  Sept.  25,  1959,  p.  1.  This  conclusion  was  recently 
confirmed  by  the  Federal  Reserve  Bank  of  New  York  in  the  following  terms : 
"A  number  of  New  York  City  banks  felt  that,  despite  their  unique  ability  to 
attract  nationwide  customers,  the  long-term  prospects  facing  them  were  on- 
promising.  The  financial  center's  share  in  the  nation-wide  bank  deposits  has 
been  declining.  From  the  outset  of  World  War  II  through  the  end  of  1959. 
deposits  of  all  commercial  banks  tripled,  increasing  from  approximately  $71 
billion  to  $216  billion.  By  contrast,  deposits  of  the  large  downtown  banks  of 
New  York  City  expanded  only  67  per  cent,  from  $18  billion  to  $30  billion,  and 
most  of  this  increase  occurred  (luring  the  war.  As  a  corollary  of  the  disparate 
rates  of  expansion,  the  share  of  the  New  York  central  reserve  city  banks  in  the 
deposits  of  all  commercial  banks  declined  from  25.4  per  cent  to  13.9  per  cent 
between  1941  and  1959.  The  virtual  absence  of  any  growth  of  deposits  at  the 
City  banks  in  the  postwar  period  has  raised  doubts  concerning  the  long-run 
ability  of  the  New  York  City  banks  to  keep  pace  with  the  rising  credit  neMS  of 
their  traditional  customers,  the  nation's  largest  corporations."  Federal  Reserve 
Bank  of  New  York,  Monthly  Review,  Vol.  42,  June  1960,  p.  98. 

126  The  assets  of  the  nation's  100  largest  banks  have  increased  72.4%  since  1949, 
while  in  the  case  of  Hanover  the  increase  for  the  same  period  was  only  14.5% 
and  for  Manufacturers  it  was  27.7%.  DX  l-Memorandura,  p.  17. 
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of  the  nationwide  market  to  what  happens  in  New  York  by  meeting  the 
prime  rate,  which  tends  to  set  the  level  for  all  rates,  and  remaining 
competitive  without  initiating  rednotione.  As  a  resnlt,  large  borrowers 
can  obtain  the  same  rate  from  large  banks  thronghoot  the  coantry."* 
It  seems  clear  that  regional  credit  markets  are  interrelated,  that  large 
sophisticated  borrowers  and  depositors  shop  around,  and  that  com- 
petitive changes  in  one  region  have  a  direct  and  immediate  impact  in 
the  others.  In  short,  money  has  no  home  bat,  spnrred  by  the  arge  to 
propogate,  ebbs  and  flows  from  one  area  to  another  in  response  to 
opportnnities  for  greater  yield.  The  interrelationship  of  the  nation's 
credit  markets  is  explained  in  a  recent  pnblication  of  the  Federal 
Reserve  Board: 

"Credit  markets  .  . .  are  .  .  .  closely  linked  throngh  the  ac- 
tivities of  borrowers,  lenders,  and  investors.    As  these  gronps 
seek  the  most  favorable  opportunities  for  borrowing  or  for  in-  . 
vestment  of  available  funds,  they  may  find  it  advantageous  to 
move  from  one  market  to  another. 

"From  a  geographical  standpoint,  the  natioiwl  credit 
market  is  made  up  of  a  large  number  of  regional  and  local  credit 
markets.  The  rate  of  interest  charged  and  other  conditions  in 
these  regional  or  local  markets  may  vary,  but  these  rates  and 
markets  are  nonetheless  related  through  conditions  affecting 
both  the  supply  of  and  demand  for  credit."^" 

Thns,  the  evidence  establishes  that  there  are  nnmeroas  large  and 
growing  banks  spread  thronghont  every  region  of  the  country  and  that 
they  operate  and  compete,  actually  and  potentially,  ontside  their  own 
locality,  in  a  nation-wide  area,  for  the  accounts  of  large  customers. 
Indeed,  many  of  them  have  offices  in  New  York  City.  Plainly  the  banks 
competing  effectively  for  snoh  acconnts  are  not  confined  to  New  York, 


127  Bank  Stock  Quarterly.  June  1961.  p.  11  et  seq.  (PX  20)  ;  Bogen  (Tr.  280). 

128  The  Federal  Reserve  System ;  Purposes  and  Functiors,  pp.  88-89  (emphasis 
added).  "Ge<^[raphieally  separated  markets  maintain  contact  with  one  another 
in  a  variety  of  ways :  through  the  correspondent  relations  of  local  banks  with 
banks  in  other  markets ;  through  local  contacts  with  large  savings  and  financial 
institutions,  whose  operations  may  be  either  r^onal  or  national ;  throu^  ar- 
rangements between  local  dealers  in  investment  securities  and  either  the  under- 
writing houses  or  stock  exchange  members  of  the  financial  centers ;  and  through 
the  faalities  of  the  Federal  Reserve  System."  [bid. 
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but  are  located  throaghoat  the  conntry  in  many  thriving  and  interre- 
lated financial  centers.  We  conclnde,  therefore,  that  the  government's 
basic  premise  that  banks  do  not  compete  outside  their  own  locality  and 
that  effective  competition  for  wholesale  accounts  is  confined  to  banks 
located  in  New  York  City  is  outdated  and  onsopported  by  contemporary 
facts. 

As  we  have  seen,  however,  definition  of  the  geographio  boundaries 
of  a  relevant  market  depends  not  only  upon  the  area  where  the  parties 
to  the  merger  and  their  competitors  operate  and  compete,  but  also  npon 
the  area  to  which  customers  "can  practicabti;  turn  for  supplies"  and 
the  place  "where,  within  the  area  of  competitive  overlap,  the  effect  of 
the  merger  on  competition  will  be  direct  and  immediate."  United 
States  V.  Philadelphia  National  Bank,  supra,  at  357-59. 

The  banking  agencies  and  defendant's  experts  advise  that  large 
-  borrowers  do  tarn  to  a  nationwide  market  for  bank  credit.  According 
to  the  Federal  Reserve  Board : 

"While  local  markets  handle  most  of  the  relatively  small 
loans  originating  from  local  needs  and  based  on  local  conditions, 
regionally  or  nationally  known  concerns,  whose  borrowings  in- 
volve large  sums,  obtain  most  of  their  credit  in  a  broader,  even 
nationwide  market.  The  changing  allocation  of  their  borrowing 
demand,  region  by  region,  in  response  to  changing  financial  con- 
ditions helps  keep  interest  rates  in  fairly  close  alignment. 

"In  such  ways  geographically  separated  markets  are  linked 
in  a  broad  national  market.  If  lendable  funds  are  scarce  and 
costly  in  one  center,  the  local  supply  will  tend  to  be  aagmented 
by  an  inflow  from  centers  where  fnnds  are  more  abundant  and 
less  costly.  Aa  a  result,  well  established  borrowers  with  a  high 
credit  rating  can  obtain  loans  from  banks  or  others,  on  mach  the 
same  conditions  in  one  city  as  in  another.  There  are  many  re- 
gional credit  centers — such  as  Chicago,  Boston,  San  Francisco — 
but  the  largest  share  of  the  nation's  credit  and  money  market 
business  is  transacted  in  or  through  New  York  City,'"" 

The  banking  agencies,  particularly  the  New  York  Superintendent  and 
the  F.D.I.C.,  also  inform  us  that  there  are  a  considerable  number  of 
coDunercial  banks  aggressively  competing  for  deposits,  both  locally 


129      The  Federal  Reserve  System :  Purposes  and  Functions,  pp.  f 
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and  natiou&lly,  that  the  market  for  large  deposits  is  national  "to  a 
considerable  degree,"  and  that  large  depositors  do  have  nationwide 
deposit  alternatives.  Defendant's  experts  testified  to  the  same  effect, 
and  there  is  no  evidence  to  the  contraiy.  As  we  have  seen,  deposits 
eonstitnte  the  major  source  of  a  bank's  working  capital.  Self-interest 
thus  impels  banks  to  seek  all  the  deposits  the>'  can  get.  In  effect, 
banks  "hnj"  deposits  bnt  "sell"  loans.  Depositors  are  thus  in  a 
sellers'  market 

We  notice  that  in  1955  the  New  Tork  State  Banking  Department 
investigated  the  types  of  business  done  by  large  commercial  banks  in 
New  York  City.  It  investigated  their  customers,  the  location  of  their 
plants  and  offices,  their  banking  habits,  and  their  financial  practices. 
The  department  concluded  that  "the  eastomers  of  the  large  banks  in 
New  York  City  were,  for  the  predominant  part,  national  corpora- 
tions. Their  factories  and  offices  were  located  in  every  state  of 
the  Union.  Their  cash  balances  were  diatribatcd  among  banks  all 
over  the  country,  especially  in  other  financial  centers  which  competed 
vigorously  with  Manhattan  for  a  greater  share  of  deposits  and  credit 
lines.""*  That  conclasion  is  fully  supported  by  the  evidence  presented 
here,  aa  we  shall  see. 

The  placement  of  large  demand  deposits,  however,  is  predicated, 
according  to  the  F.D.I.C.  and  defendant's  experts,  on  lending  accom- 
modations, and,  according  to  the  Federal  Reserve  Board,  loans  are 
the  primary  source  of  demand  deposits  because  in  practice  loans  are 
credited,  at  least  temporarily,  to  the  borrower's  deposit  account.'" 
Moreover,  large  loans  are  often  conditioned  upon  the  borrower's  main- 
taining compensating  balances.  This  interrelationship  between  large 
loans  and  large  deposits  indicates  that  the  area  of  effective  competition 
is  the  same  for  both. 

Defendant  relies  heavily  upon  its  experts  and  the  opinions  of  the 
banking  agencies  in  support  of  its  contention  that  the  relevant  geo- 
graphic market  for  wholesale  accounts  is  nationwide.  The  banking 
agencies '  publications  support  defendant 's  contention,  but  their 
reports  on  this  merger  conclude  that  the  relevant  geographic  market 
for  certain  wholesale  accounts  is  partly  local  and  partly  national.  That 


130  Recent  Bank  Mergers  in  New  York  City,  supra,  p.  12. 

131  See  DX  8, 
Functions,  p. 


See  DX  8,  p.  7;  DX  19,  p.  9;  The  Federal  Reserve  Syster 
1.24. 
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oonelosion,  we  think,  is  onderBtaudable,  bat  erroiieoiiB  as  a  matter  of 
lav. 

In  the  applioationa  before  the  banking  agencies,  received  here 
either  as  Btipalated  facta  or  expert  testimony,'"  the  applicant,  focoaing 
not  on  the  geographic  area  of  effective  competition,  bat  apon  the  fact 
that  banka  located  inside  and  outaide  the  metropolitan  area  competed 
for  wholesale  ouatomera  located  both  Lnaide  and  outside  the  area, 
mistakenly  claimed,  as  it  still  does  in  its  analysis  of  each  category  of 
the  accounts  of  the  conatitaent  banks,  that  the  relevant  geographic 
market  for  certain  types  of  wholeaale  accounts'"  ia  partly  local  and 
partly  national.  The  Attorney  Oeneral,  in  his  report  to  the  Federal 
lieserve  Board,  took  the  aame  equivocal  position  for  the  same  erroneous 
reasons.  The  federal  banking  sgenciea,  miaguided,  agreed.  Neither  the 
applicant,  nor  the  Attorney  General,  nor  the  banking  agencies  aepa- 
rated  what  they  conceived  to  be  the  local  part  of  wholesale  accounts 
from  the  national  part.  Bather,  all  commingle  the  product  and  geo- 
graphic marketa,  and  both  parties  repeat  that  root  error  here. 


132  All  of  the  facts  presented  to  the  Board  (DX  1  through  DX  6,  inclusive, 
and  DX  10)  and  to  the  Superintendent  (DX  13  througti  DX  33,  inclusive) 
are,  by  stipulation,  part  of  the  record  in  tfiis  case  (DX  69).  Substantial  por- 
tions of  the  contoits  of  those  exhibits  [those  portions  which  have  not  been 
underscored]  were  stipulated  by  the  parties  to  be  true  and  correct  (DX 
39,  paras.  39  and  40).  The  endre  remaining  portions  of  said  exhibits  [the 
tmderscored  pordonsj  were,  by  stipulation,  received  in  evidence  as  part  of 
defendant's  case,  with  the  same  force  and  eSea  as  if  the  contents  had  been 
testified  to  on  direct  examination  by  expert  witnesses  called  by  defendant, 
subject  to  the  right  of  plaintifi  to  cross-examine  expert  witnesses  produced  by 
defendant  (DX  39,  para.  41).  Defendant  produced  Dr.  Gabriel  Uauge,  then 
vice  chairman  of  the  board  of  directors  of  Manufacturers  Hanover  and 
now  its  president,  both  an  economist  and  a  banker,  with  previous  experience 
with  the  New  York  State  Banking  Department  and  the  Federal  Reserve 
Board,  for  such  cross-examination  (Tr.  445).  The  government  did  not 
cross-examine  Dr.  Hauge  with  respea  to  the  underscore  portions  of  DX  1 
through  DX  6,  inclusive,  DX  10,  and  DX  13  through  DX  33,  inclusive, 
except  with  respect  to  pages  2,  9  and  16  of  DX  1,  and  page  9  of  the 
Memorandum  to  DX  1  (Tr.  452-518). 

133  DX  1-Memorandum,  p.  20,  Table  5 ;  DX  13- Memorandum,  p.  21,  TaUe 
5,  Items:  1(e)  Demand  Deposits  over  $100,000;  2(e)  Omimercial  and  In- 
dustrial Loans  to  Larger  Business  Borrowers  (over  $100,000) ;  2(f)  Loam 
to  Brokers  and  Dealers  to  Ptu'chase  or  Carry  Securities;  3(a)  Intena- 
tional  Banking  Credit  Accommodations  and  Other  Services;  4(c)  Trustee- 
ships for  Pension  and  Profit-Sharing  Plans;  5(a)  Trusteeships  for  Securi- 
ties Issues;  5(d)  Dividend  Disbursing  Agencies ;  and  5(e)  Bond  and  Coupon 
Paying  Agendea. 
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We,  of  00IITB6,  are  not  boond  by  the  parties'  claims,  nor  the 
opinioita  of  defendant's  bankmg  experts,  nor  those  of  the  Attorney 
Oeneral,  nor  of  the  banking:  agencies  respecting  the  relevant  geo- 
graphio  markets.  Definition  of  the  market  is  a  typical  antitrust  prob- 
lem which  requires  not  the  ezpertneas  of  bankers,  economists,  or 
banking  agencies  but  that  of  the  court  Pan  American  World  Airvays, 
Inc.  Y.  Duited  States,  Supra,  at  330  (dissenting  opinion) ;  Brown  Shoe 
Co.  V.  United  States,  supra,  at  368  (Harlan,  J.,  concurring  in  part  and 
dJHHftnting  in  part).  Cf.  United  States  v.  Badio  Corporation  of 
America,  tupra. 

Aooordingly,  we  reject  all  "expert"  conclusions  defining  the  rele- 
vant geographic  market  for  wholesale  accounts  first  becanse,  except 
for  the  Federal  Beserve  Board,*"  it  is  superflaoos  lay  opinion  on  a 
complex  economic-legal  problem  (United  States  v.  Philadelphia  Na- 
tional Bank,  supra,  at  367 ;  7  Wigmore,  Evidence  ^  1918,  p.  10,  ^  1952, 
p.  81  (3d  ed.  1940)),"*  and  second  becanse  the  opinion  or  contention 
that  the  geographic  market  for  wholesale  accounts  is  confined  to  the 
City  of  New  Tork  as  the  government  urges,  or  partly  local  and  partly 


134  We  have  assumed  here,  under  our  ad  hoc  application  of  the  doctrine  of 
pfimary  jurisdiction,  that  the  Federal  Reserve  Board  acted  under  Clayton 
111,  where  it  is  authorized  to  decide  legal  antitrust  questions,  and  its 
findings  of  fact  and  conclusions  may  well  be  final  if  supported  by  substan- 
tial endcDce.  Its  errors  of  law  are,  nonetheless,  subject  to  judicial  correction. 

135  The  same  vice  permeates  four  affidavits  offered  by  the  government  (PX 
3,  4,  5,  and  6)  and  four  counter-affidavits  offered  by  defendant  (DX  42, 
43,  44,  and  45)  giving  competitors'  opinions,  pro  and  con,  on  the  present 
and  future  competitive  effect  of  the  merger.  This  is  a  law  suit,  not  an  opinion 
poll.  We  neither  need  nor  welcome  a  poll  of  competitors  as  to  wthich  side 
ou^t  to  win.  PX  3,  4,  5,  and  6  are  also  barren  of  facts  and  saturated  with 
hearsay,  assumptions,  sp«uIation,  prophecies,  arguments,  theories,  and  con- 
clusions. The  four  aDiants  echo  the  government's  brief  like  a  quartet  of 
parrots  and  their  opinions  are  manifestly  contaminated  with  bias  and  self- 
interest  The  antitrust  laws  are  neither  a  shield  nor  a  sword  for  competitors 
motivated  by  fear  of  competition.  Brown  Shoe  Co.  v.  United  States,  supra, 
at  320,  344.  PX  3,  4,  5,  and  6  are  thus  unreliable  and  do  not  rise  to  the 
dignity  of  evidence  under  the  most  complacement  standards.  We,  Iberefore, 
grant  defendant's  motion  to  strilce  them  in  their  entirety.  DX  42,  43,  44,  45, 
46,  and  47  do  contain  concrete  facts  and  proper  opinions  on  banking  matters. 
We,  thercfoTe,  accept  them  to  that  extent,  but  strike  all  opinions  contained 
in  them  respecting  the  competitive  effect  of  the  merger.  We  also  grant  the 
government  s  motion  to  strike  all  opinions  and  conclusions  as  to  the  compe- 
titive ^ect  of  the  merger  contained  in  DX  1,  DX  i -Memorandum,  and 
■even]  other  defense  exhibits. 
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national  respecting  some  wholesale  acconnts,  as  defendant  and  tbe 
Attorney  General  led  the  banking  agencies  to  coDolnde,  is  erroneons 
as  a  matter  of  law  and,  as  we  shall  eee  later,  leada  to  onsoond  eon- 
dnsions. 

Expert  opinion  on  facts  about  the  banking  bnsinesa,  however,  is 
a  different  matter.  Elzperts  in  the  banking  field  are  muufestly  eom- 
petent  to  express  an  opinion  on  the  competitive  realities  of  the  in- 
dastry.  Snrely  the  agencies,  anthorized  to  pry  into  sonfidential  mat* 
ters  and  competitive  secrets,  know  more  aboat  who  is  banking  with 
whom  than  we  can  ever  hope  to  learn  from  the  fragments  of  evidenoe 
before  ub.'"  They  assare  us  that  large  banks  of  the  nation's  many 
large  cities  aggressively  compete  with  banks  outside  their  own  locality 
for  large  accounts,  and  that  large  customers  do  turn  to  banks  outsid* 
their  own  locality,  to  a  nation-wide  area,  for  banking  services.  Defen- 
dant's experts,  all  experienced  bankers  or  economists  of  unqaestioneA 
qualificationB,  gave  the  same  opinion. 

This  is  indeed  persuasive  evidence  that  effective  competition  for- 
wholesale  accounts  is  nationwide,  for  the  government  offers  no  expert 
or  other  evidence  to  the  contrary.  Nor  did  it  in  any  way  impair  the 
testimony  of  defendant's  experts  on  cross-ezamination.  No  reason 
appears  for  doubting  the  accuracy  or  credibility  of  their  testimony. 
"The  existence  of  competition  is  a  fact  disclosed  by  observation  rather 
than  by  the  processes  of  logic;  and  when  these  officers,  skilled  in  the 
business  which  they  have  carried  on,  assert  that  tliere  .  .  ■  [is]  real 
comjietition  in  respect  of  the  particular  product,  their  testimony  is 
to  be  weighed  like  that  in  respect  of  other  matters  of  faot.  And  sines 
there  is  no  testimony  to  the  contrary  and  no  reason  appears  for 
doubting  the  accuracy  of  observation  or  credibility  of  the  witnesses, 
their  statements  should  be  accepted."  International  Shoe  Co.  v.  Fed- 
eral Trade  Comm'n,  supra,  at  299. 

Instead  of  refuting  the  expert  opinions  offered  by  defendant, 
confirmed  by  the  agencies,  and  supported  by  substantial  objective 
evidence,  the  government  jumps  from  evidence  that  many  wholesale 
customers  have  an  address  or  are  physically  located  wholly  or  partially 
inside  the  City  of  New  York  to  the  conclusion  that  the  geograi^e  area 
of  effective  competition  for  wholesale  accounts  is  confined  to  New  York 


136      Cf,  IVhitney  Nalionai  Bank  v.  Bank  of  New  OrUatu,  jupra,  33  U.  S.  L 
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^ity.  The  gOTemment  then  seizes  on  a  wholesale  eostomer's  gM- 
mphio  looation  ^ere  it  favore  its  definition  of  the  relevant  market 
xid  ignores  that  faetor  where  it  works  to  its  disadvantage.  Thiu,  it 
eixes  on  geographie  location  to  localize  competition  for  large  oonmma 
Htb  an  address  or  physical  location  entirely  or  partially  within  the 
3ity  of  New  Tork  bat  ignores  geographic  location  to  sweep  outside 
natomers  and  those  with  multiple  geographic  locations  into  the  local 
oarket.'"  Similarly,  looking  to  the  location  of  competitors  and  ens- 
«mers,  defendant  commingles  the  geographic  markets  by  claiming 
hat  the  market  for  seven  categories  of  wholesale  acconnts  is  partly 
ocal  and  partly  national.  We  think,  however,  that  both  parties  and  all 
Jie  agencies  have  labored  under  a  mistaken  concept  of  a  relevant  geo- 
^aphio  market  under  the  antitrust  laws. 

The  phrase  "any  section  of  the  conntry,"  contained  in  Clayton 
>  7,  refers  not  to  a  definite  geographic  area  of  the  ooontry  bnt  to  the 
);eographio  area  of  effective  competition  in  the  relevant  line  of  oom- 
naroe.  Brown  Shoe  Co.  v.  United  States,  supra,  at  320  n.35.  The 
proper  qaestion  to  be  asked,  therefore,  is  not  where  is  the  oostomer 
located,  but  what  is  the  geographic  area  of  effective  competition  for 
Ilia  patronage.  When  the  area  of  effective  competition  is  confined  to 
the  customer's  own  locality,  ae  is  the  case  with  retail  customers, 
10  is  the  relevant  geographic  market,  but  when  the  area  of 
effective  competition  embraces  the  nation,  as  is  the  case  with  whole- 
sale customers,  so  does  the  relevant  geographic  market.  Thna,  in 
order  to  analyze  the  impact  of  thia  merger  in  true  perspective,  we 
nnst  direct  our  quest  to  the  geographie  area  in  which  competitora 
>perate  and  to  which  wholesale  customers  can  practicably  turn  for  the 
«levant  banking  service.  Tampa  Electric  Co.  v.  JSaahvOie  Coal  Co., 
■upra,  at  327. 

The  geographic  boundaries  of  the  area  of  effective  competition 
nast,  therefore,  be  drawn  broadly  enough  to  include  the  location  of  all 
fiCective  competitors,  actual  and  potential,  and  the  location  of  all 
natomers,  actual  and  potential,  who  can  practicably  turn  to  them  for 
be  relevant  product.  Cf.  United  States  v.  Betltlehem  Sted  Corp., 
upra,  at  599-600.  The  evidence  shows  that  large  banks  of  the  nation's 
arge  cities  do  reach  outside  their  own  locality,  to  a  nationwide  area, 
!oT  wholesale  customers  and  that  wholesale  customers  do  choose  banks 


L37      Sm  PX  15  and  numerous  proposed  findings  based  on  the  exhibit. 
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ontside  their  own  locality  and  conduct  their  banking  bneineHs  throiigli- 
ont  the  nation.  The  relevant  prodnct,  wholesale  banking  service,  is 
not  a  heavy  commodity  where  differentials  in  freight  costs  and  delivery 
intervab  make  proximity  of  supplier  and  customer  essential  to  effec- 
tive competition,'"  as  in  Crown  ZeUerbach  Corp,  v.  Federal  Trade 
Comm'n,  2%  F.  2d  800  (9th  Cir.  1961),  cert,  denied,  370  U.S.  937  (1962) 
or  American  Crystal  Sugar  Co,  v.  Cvhan-American  Sugar  Co.,  259  F. 
2d  524  (2d  Cir.  1958). 

Nor  does  the  factor  of  inconvenience  localize  effective  competition 
for  wholesale  acconnts.  The  relevant  product  in  the  national  market 
is  an  intangible  —  large  snma  of  money  in  the  form  of  credits  and 
debits.  The  prodnct  is  capable  of  convenient,  cheap,  and  inBtontaneoiu 
transmission  from  one  bank  to  another,  or  from  one  easterner  to 
another,  in  any  part  of  the  nation  or  the  world  simply  by  effecting 
debits  or  credits  to  the  wholesale  customer's  account  by  telegraph, 
cable,  or  telephone.  Indeed,  the  government  admits  that  the  constitu- 
ent banks  and  their  customers  regularly  nsed  the  telephone  and  tele* 
graph  for  that  very  purpose  (Complaint,  para.  11).  Sorely  such 
facilities  are  also  used  by  all  large  banks  and  wholesale  customers 
located  in  large  cities  throughout  the  conntry."*  The  most  distant 
bank  is  therefore  no  further  away  and  no  more  inconvenient  to  a 
wholesale  customer  than  the  nearest  telephone,  telegraph  office  or  mail- 
box, as  the  complaint  acknowledges.*" 

The  time  dimension  of  money  makes  instantaneous  transmission 
of  large  loans  and  deposits  from  one  section  of  the  country  to  another 
imperative,  otherwise  large  sums  would  be  tied  op  in  float,  with  interest 


138  The  Senate  Committee  Report  on  Clayton  §  7  recofoizea  that  "what  con- 
stitutes a  section  will  vary  with  the  nature  of  the  product.  ...  A  section 
which  would  be  economically  significant  for  a  heavy,  durable  product  .  . 
might  well  be  meaningless  for  a  light  product.  .  .  ."  S.  Rep.  No.  1775,  pp. 
5-d 

139  The  Federal  Reserve  leased  wire  system  provides  easy  nationwide  acces»- 
bility  to  the  country's  banks.  All  twelve  Federal  Reserve  Banks,  their  24 
branches  and  Treasury  offices  in  Washington  and  Chicago,  are  joined  by 
this  network.  More  than  200  commercial  banks  located  in  60  large  cities 
are  also  linked  together  by  a  bank  wire.  This  system  is  used  by  commercial 
banks  to  conduct  nationwide  banking  transactions  for  themselves  or  theii 
customers  in  a  matter  of  minutes.  Madden,  The  Money  Side  of  "The 
Street,"  pp.  25-26. 

140  Id.  at  30. 
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miming:  Bxtd  workmg  capital  idle,  vhile  cheeks  are  in  transit  tliToag^ 
the  mails.*^ 

Conseqoently,  lai^  concerns  find  it  both  convenient  and  necessary 
to  channel  their  receipts  into  post  office  boxes,  and  thenoe  to  a  bank 
acting  as  its  agent  in  the  locality  of  collections,  and  to  transmit  dis- 
hnrsements  by  bank  wire  to  banks  located  in  the  area  where  money  is 
needed  to  cover  payrolls  and  condnot  operations  and  trade.  The  natnre 
of  the  prodact,  mobility  of  demand,  nationwide  commerce,  and  sophisti' 
eated  customers  thns  impel  large  banks  and  large  customers  to  do 
business  with  each  other  at  a  distance,  in  a  nationwide  area.  That 
fact  favors  a  choice  of  a  nationwide  market  for  wholesale  accounts. 
Brovjn  Shoe  Co.  v.  United  States,  svpra,  at  328. 

There  is  no  dispute  that  both  Manufacturers  and  Hanover  did  a 
large  amount  of  business  throughout  the  United  States  with  large 
customers  far  removed  from  the  metropolitan  area.  Nor  is  there  dispute 
that  large  customers  far  removed  from  the  area,  and  located  in  every 
region  of  the  country,  borrowed  large  sums  and  made  large  deposits 
at  both  banks.***  That  banks  located  close  to  such  customers  effectively 


Ml      Id.  at  25-26. 


The  Constituent  Banks'  Business  With 

Customers  Located  Entirely  Outside  the 

Metropolitan  Area,  in  3S  Different  States 

(December  31,  I960).* 
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(PXIS)  

$195,084 

30.8% 
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48.69& 

IPC    Regular    Checking 
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17.4 
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0.1 

34S 
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Real  Estate  Loans  (DX 
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34.9 

Single  Payment  Loans  to 

000(PX17)  
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9.9 
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17.8 

•  DX63. 

„  Google 


524  AMEND   THE   BANK   MERGER   ACT   OF    1960 

compete  agunst  the  Nev  York  istrnden  for  wholesale  aoooontB  is  snp- 
ported  by  tb«  very  survey  upon  which  the  goTemment  relies,  showing 
the  distribation  of  the  nation's  bnsineas  loans  (PX  2),  and  by  evidence 
here  that  over  83%  of  Manofactarers  and  over  91%  of  Hanover's 
ooDunerdol  and  indnstrial  borrowers  with  loans  over  $100,000,  who  were 
located  entirely  outside  the  metropolitan  area,  aleo  had  loans  or  lines 
of  credit  with  outside  commercial  banks  (DX  62(c)]. 

Likewise,  as  we  have  seen,  there  are  nmnerona  banks  throughout 
the  country  with  resources  great  enongh  to  drive  and  enable  them  to 
solidt  outside  their  own  locality  for  wholesale  accounts."*  It  is  not 
surprising,  therefore,  that  in  wholesale  banking  the  metropolitan  area 
is  by  no  means  the  exclusive  domain  of  New  York  banks.  The  banking 
agencies  and  defendant's  experts  tell  as  that  large  banks  located  in  the 
nation's  other  financial  centers  aggressively  compete  for  wholesale 
accounts  within  the  metropolitan  area  and  that  many  of  the  largest 
outside  banks  have  oflSces  in  the  City.  The  uncontradicted  testimony  is 
that  banks  located  elsewhere  throughout  the  country  and  the  world 
solicit  and  make  loans  to  large  oonoems  located  in  the  metropolitan 
area,  either  directly  or  through  agencies  of  New  York  City  money 
brokers.  That  testimony  is  corroborated  by  evidence  that  41%  erf 
Manufacturers  and  nearly  60%  of  Hanover's  conmiercial  and  industrial 
borrowers  of  $100,000  or  more,  who  have  offices  within  but  plants  and 
facilities  outside  the  metropolitan  area,  also  had  loans  or  lines  of  credit 
with  banks  located  outside  the  metropolitan  area  (DX  62(b)).  That  was 
also  true  of  over  8%  of  Mannfacturers  and  over  6%  of  Hanover's 
borrowers  of  aiicb  an  amount  who  were  located  entirely  inside  the  metro- 
politan area  (DX  62(a)).'**  Thus,  the  obstacle  of  customer  inconveni- 
ence, clidmed  by  the  government  to  localize  every  customer 's  choice  of  a 


3  The  nation  has  "many  banks  [which]  place  loans  and  solicit  deposits  outside 
their  home  area."  United  Stales  v.  Philadelphia  Nationai  Bank,  supra,  U  325. 

4  There  is  no  evidence  showing  the  amount  of  business  done  by  outside  compe- 
titors within  the  metropolitan  area.  We  should  not  assume,  however,  that  the 
banking  agencies  could  not  supply  the  missing  data  or  at  least  malce  a  radooal 
estimate.  We  infer  that  the  amount  is  substantial  from  the  size  and  obvJoa» 
credit  rating  of  the  borrowers  and  the  fact  that,  irrespective  of  ge(^;raphic 
location,  40%  of  defendant's  commercial  and  industrial  borrowers  wiA  loans 
of  $100,000  or  more  also  had  credit  relationships  with  outside  banks,  and  over 
85%  of  its  depositors  with  accounts  that  large  had  deposit  relationships  witlx 
outside  banks. 
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bank"'  and  bar  outside  eompetitorB,  baa  been  Buecessf  ull;  hardled  with 
respect  to  wholesale  customerB  not  only  by  Manufacturers  and  Hanover 
bat  also  by  banks  located  outside  the  metropolitan  area.  Large  outside 
banks  have  penetrated  New  York,  and  large  New  York  banks  have 
operated  thronghoot  the  country.  Each  has  been  able  to  enter  the  local- 
ity of  the  other  and  compete  effectively  with  distant  commercial  banks 
for  the  patronage  of  distant  wholesale  customers.  Manifestly  wholesale 
ODstomers,  irrespective  of  their  geographic  location,  have  turned  to 
distant  banks,  outside  their  own  locality,  for  part  of  their  banking 
needs.  Indeed,  the  Supreme  Court  recognized  in  Philadelphia  that 
"large  borrowers  and  large  depositors  . . .  may  find  it  practical  to  do  a 
large  part  of  their  banking  business  outside  their  home  community... ," 
Id.a.t360. 

We  find,  therefore,  that  large  customers  do  not  confine  their 
patronage  to  banks  in  their  local  cominunity,  as  the  government  con- 
tends, and  that  they  do  find  it  practical  and  convenient  to  conduct  a 
large  part  of  their  banking  business  at  a  distance,  in  a  nationwide  area. 
A  relevant  geographic  market  cannot  be  defined,  however,  solely  on 
the  basis  of  where  the  constituent  banks  and  their  competitors  have 
actually  done  business,  or  even  where  customers  have  actually  turned 
for  their  banking  needs.  The  market  must  be  drawn  also  on  the  basis 


145  The  goveminent  did  not  produce  a  shred  of  evidence  to  support  its  claim 
that  the  factor  of  inconvenience  restricts  large  customers  to  their  own 
locality  in  their  choice  of  a  bank.  Instead,  it  seized  upon  an  isolated 
sentence  from  Philadelphia  as  proof  here  that  "individuals  and  corporations 
^pically  confer  the  bulk  of  thtir  patronage  on  banks  in  their  local  com- 
munity; they  find  it  impractical  to  conduct  their  banking  business  at  a 
distance."  I'he  statement,  of  course,  is  not  evidence  here,  and  surely  we 
cannot  rely  on  "canned"  facts.  In  any  event,  its  inapplicability  to  large 
eustomers  was  plainly  recognized  by  the  Supreme  Court  in  Philadelphia,  at 
358-60  nn.  35,  36  &  37,  368  n,  45.  Moreover,  Ihe  quoted  statement  was 
imported  into  the  Philadelphia  opinion  from  Tratisamerka  Corp.  v.  Board  of 
Governors,  supra,  at  206  F.  2d  169,  where  the  Federal  Keservt  Board  sought 
to  define  a  geographic  market  embracing  five  stati;s  but  was  hoisted  on  its 
ewn  petard  because  of  its  own  ill-advised  administrative  finding,  based  on 
an  assumption,  "that  the  local  community  in  which  a  commercial  bank  is 
located  is  its  area  of  competition."  In  any  event,  the  evidence  here  clearly 
Gompds  the  conclusion  that  wholesale  customers  find  it  practical  and  con- 
venient to  spread  their  deposits  and  loans  around  the  country  in  response 
to  their  changing  needs  and  the  supply  of,  and  demand  for,  money.  See 
PX  2;  The  Federal  Reserve  System:    Purposes  and  Functions,  p.  88. 
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of  potential  oompetition.  Where  eonld  the  banks  do  bnsiness,  and  where 
coi^d  costomere  practically  turn  for  alternative  soarcea  of  enpplyT 
UnUed  States  v.  Penn-Olin  Chem.  Co.,  378  U.S.  158, 174  (1964) ;  United 
States  V.  El  Paso  Natural  Gas  Co.,  supra,  at  661-62;  UnUed  Statea  v. 
Bethlehem  Sted  Corp.,  supra,  at  599. 

Aa  Te  have  seen,  banks  located  inside  and  ootside  the  metropolitan 
area  are  continnally  bidding  in  each  other's  locality  for  wholesale 
customers.  This  actual  and  potential  competition  restrains  both  the 
metropolitan  banks  and  their  outside  competitors  from  charging  exces- 
sive interest  rates  and  operates  to  keep  interest  rates  in  the  nation'* 
financial  centers  in  close  alignment. 

The  mere  presence  of  nomeroos  strong  competitors,  aggressivelr 
pushing  into  each  other's  locality,  exerts  a  powerfnl  force  which  most 
be  reckoned  with  in  all  of  the  nation's  financial  centers,  even  thon^ 
outside  competitors  never  win  inside  wholesale  castomere  and  altbongh 
inside  wholesale  customers  never  tnrn  to  outside  banks.  Vmted  States 
V.  Penn-Olin  Chem.  Co.,  supra,  at  174.  "TJnsnocessful  bidders  are  no 
less  competitors  than  the  successfol  one.  The  presence  of  two  or  more 
suppliers  gives  buyers  a  choice."  United  States  v.  El  Paso  NtUural 
Gas  Co.,  supra,  at  661.  A  fortiori,  when  outside  competitors  have 
successfully  made  inroads  and  are  continuously  bidding  for  more 
customers  in  the  local  bank's  territory,  there  is  an  insistent,  constant, 
effective,  and  substantial  competitive  confrontation  between  the  inside 
bank  and  the  outside  bank.  Each  is  attempting  to  expand  its  basiness 
at  the  other's  expense.  Each  is  thus  engaged  in  a  struggle  with  the 
other  to  hold  old  customers  and  win  new  ones.  Each  poses  a  constant 
threat  to  the  other's  wholesale  business,  and  in  an  integrated  ooimtry, 
spanned  in  seconds  by  telephone  and  in  hours  by  jet  plane,  the  threat 
is  real.  Likewise,  if  inside  wholesale  customers  have  in  fact  turned 
to  outside  banks,  others  are  readily  able  to  do  so  if  the  inside  bank 
is  unable  or  unwilling  to  satisfy  their  needs  on  satisfactory  terms.*** 

Potential  competition  thus  operates  openly  and  subtly  to  prevent 
both  inside  and  outside  competitors  from  charging  excessive  prices 


6  Cf.  United  Slates  v.  Philadelfhia  National  Bank,  supra,  at  371 :  "The 
only  businesses  located  in  the  Philadelphia  area  which  find  [the  Philadetphia 
baiUcs'  lending]  limits  inadequate  are  Urge  enough  readily  to  obtain  credit 
in  other  cities. ' 
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or  eiaatiiig  onerous  ooDditions  and  provides  a  bargaining  lever  for 
i^olesale  cnatomers.     Cf.  United  States  v.  Penn-Olin  Chem.  Co., 
Mpni,  at  174.    That  this  is  do  fancifol  theory  but  a  competitive  reality 
in  wholesale  banking  is  demonstrated  by  the  fact  that  the  potential, 
if  not  the  aotnal,  competition  of  a  distant  bank  acts  as  a  ceiling  or 
oontrol  on  the  interest  rates,  terms,  and  conditions  which  a  bank  may 
unpose  npon  wholesale  borrowers  located  in  its  home  area.     The 
federal  Reserve  Board  tells  as  that  regional  credit  markets  for  whole- 
sale aeoonntfl  are  interrelated,  and  none  is  so  separate  that  the  large 
Customers  and  large  competitors  of  one  region  are  not  affected  by  the 
X^rioe  and  the  supply  of,  and  demand  for,  credit  in  the  others. 

Plainly,  interest  rates  in  one  region  affect  interest  rates  in  the 
withers,  and  large  borrowers  move  from  one  region  to  another  in 
Response  to  changing  costs.  Thos,  competitive  happenings  in  one 
'*«gion  have  a  direct  and  immediate  impact  on  wholesale  banking 
tfaron^ont  the  coontry.  That  fact,  we  think,  favors  a  choice  of  a 
'aiationwide  market  for  wholesale  banking,  for  "Uie  geographic  market 
for  the  purposes  of  determining  the  impact  of  a  merger  can  include 
all  areas  where  the  trade  is  a  product  is  affected  by,  and  is  not  inde- 
pendent of,  the  trade  in  that  product  in  other  areas  —  for  example, 
if  a  change  in  price  in  one  area  has  an  affect  on  price  in  another  area 
both  areas  may  be  included  in  one  geographic  market."  Dnited  States 
V.  BetUeham  Steel  Corp.,  supra,  at  599-600;  S.Bep.  No.  1775.  pp.  5-6. 
^e  tact,  moQsover,  that  Manufacturers  and  Hanover  were  sab- 
stantial  alternatives  sources  of  supply  for  wholesale  customers  through- 
out the  nation  also  favors  the  choice  of  a  nationwide  market  for 
«4ioIesale  accounts.  United  States  v.  Bethlehem  Steel  Corp.,  supra, 
at  601.  We  are  taught  that  "the  boundaries  of  the  relevant  market 
must  be  drawn  with  aofficient  breadth  to  include  the  competing  products 
of  each  of  the  merging  companies  and  to  recognize  competition  where, 
in  fact,  competition  exists."  Brown  Shoe  Co.  v.  United  States,  supra, 
at  326-  Fioally,  the  market  must  not  be  drawn  "so  narrowly  as  to 
place  .  .  .  [the  parties  to  the  merger]  in  different  markets,  because 
only  the  smallest  customers  are  considered."  United  States  v.  Phila- 
delphia National  Bank,  supra,  at  361. 

We  recognize,  however,  that  the  national  market  for  wholesale 
accoDnte  is  not  uniform.  Populous  regions  and  those  with  a  hi^ly 
developed  economy  obviously  have  greater  need  for  wholesale  banking 
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services  thui  sparsely  settled  or  nnderdereloped  areas.  We  realise  also 
that  tbe  impact  of  this  merger  on  wholesale  banking  may  not  be  uni- 
form throag^ont  the  country.  It  obrionsly  has  a  greater  significance  in 
the  nation's  financial  centers  than  elsewhere.  That  fact,  however,  does 
not  preclude  onr  choice  of  a  nationwide  market.  Cf.  Brown  Shoe  Co.  v. 
United  States,  supra,  at  337-38. 

Nor  do  we  see  any  reason  for  separating  the  New  York  metropoli- 
tan area  from  the  balance  of  the  country  merely  because  the  constituent 
banks  were  located  in  New  York,  or  becaose  many  wholesale  customers 
are  located  there,  wholly  or  partially,  or  because  the  area  is  the  financial 
capital  of  the  nation  and  may  now  have  a  larger  share  of  the  nation's 
wholesale  banking  business  than  any  other  single  finaneial  center. 
Those  facts,  we  think,  all  favor  the  choice  of  a  nationwide  market 
Furthermore,  as  we  have  seen.  New  York's  share  is  steadily  declining, 
and  the  trend  is  clearly  against  the  City  with  the  disparate  growtii 
rate  of  the  rest  of  the  country.  That  fact  bears  on  our  prediction  of  the 
future  competitive  effect  of  this  merger  in  judging  its  validity  nnder 
Clayton  §  7. 

Finally,  as  we  have  seen,  tbe  massive  and  elaborate  underlying 
economy  of  the  metropolitan  area  and  tbe  wholesale  banking  industry 
built  upon  it  is  so  integrated  with,  interrelated  to,  interdependent  upon, 
and  enmeshed  with  the  rest  of  the  nation  that  wholesale  banking  in 
the  area  and  in  the  rest  of  the  country  are  inseparably  linked  together. 
Eiach  segment  is  dependent  upon  and  influenced  by  what  happens  in  tbe 
other,  and  both  should  be  analyzed  together,  as  one  nationwide  market 

The  foregoing  considerations  demonstrate,  we  think,  that  the  entire 
nation  is  the  place  where,  within  the  area  of  competitive  overlap,  this 
merger  is  likely  to  have  a  direct  and  inunediate  impact,  if  it  has  had 
any  impact  at  all,  on  wholesale  banking.  Cf.  United  States  v.  BetJiUJtem 
Steel  Corp.,  supra,  at  601. 

Accordingly,  we  conclude  that  the  relevant  geographic  area  of 
effective  competition  for  all  wholesale  accounts  is  the  entire  United 
States,  regardless  of  tbe  customer's  location.  Thus,  we  most  deal  with 
two  geographic  markets  and  the  problem  of  ascertaining  tbe  competi- 
tive effect  of  this  merger  in  each.  We  turn,  therefore,  to  the  allocation 
of  the  accounts  of  the  constituent  banks  to  their  relevant  geographic 
market 
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J.    Oeogrmpkie  Attoeation  of  tJte  Aeeoumts 
of  tke  Parties  to  ike  Merger. 

The  goTenunent  makes  no  attempt  to  allocate  aeoounts,  but  nlies 
on  its  one  market  theory  and  proposes  that  ve  separately  analyxe  the 
qoantity  of  competition  previoosly  existing  between  the  constituent 
banks  in  certain  banking  services'"  which  it  arbitrarily  selects  as 
product  snbmarkets.  Defendant  contends  that  there  is  neither  authority 
nor  proof  apon  which  to  base  a  determination  that  the  government's 
selected  categories  of  services  are  separate  lines  of  oommerce.  We 
a^ee.  Defendant  proposes  that  we  analyxe  all  categories  of  services 
separately  aiul  measure  the  degree  of  competition  between  the  oonstita- 
est  banks  and  the  effect  of  its  elimination  on  all  competitors  in  both  mar- 
kets. Both  sides  present  a  mase  of  statistics  to  prove  their  contentions. 
Those  offered  by  the  government  commingle  the  geographic  markets 
and  dissect  selected  categories  of  deposits  and  loans.  Those  offered 
by  defendant  dissect  deposits  and  loans  of  all  categories  of  b^n^ng 
services  and  homogenize  the  geographic  markets  in  some,  but  not  in 
other,  categories.  We  have  examined  the  maze  thoroo^ily  and  find 
neither  positton  sonnd.  Both  obfuscate  analysis  and  would  lead  us  to 
serious  error. 

The  government's  premise  that  a  look  at  a  selected  part  reveals 
the  whole  is  specious.  It  would  have  us  consider  only  the  debit  side  of 
the  ledger  and  ignore  the  fact  of  two  geographic  markets.  Obviously, 
if  we  ignore  the  many  and  substantial  categories  where  competition 
between  the  constituent  banks  was  either  non-existent  or  comparatively 
minimal  and  focuE  only  upon  those  categories  where  competition  was 
substantial,  we  will  reach  the  distorted  conclusion  that  the  activities 
of  the  banks  were  substantially  competitive  and  not  complementary.  In 
short,  the  government  cannot  gerrymander  the  market  any  way  it 
chooses. 

likewise  defendant's  premise  is  specious.  While  we  agree  that 
a  valid  conclusion  can  only  be  reached  by  looking  at  the  whole  picture, 
we  most  recognize  meaningful  competition  where  competition,  in  fact, 


'  Coaimcrdal  and  industrial  loans;  r^ular  diecldi^  accounts  of  individuals, 
partnerships,  and  corporations;  sjn^e  payment  loans;  loans  to  broken  and 
dealers ;  loans  to  finance  companies ;  bankers'  acceptances ;  and  persoital  and 
ccHporate  trust  services. 
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eziets.  Cf.  United  States  v.  Continental  Can  Co.,  supra,  at  453;  Broom 
Shoe,  Co.  V.  United  States,  supra,  at  326.  Defendant  cannot,  on  the  one 
hand,  insist  that  national  business  be  substracted  from  total  deposits- 
aud  loans  before  assessing  the  competitive  impact  in  the  local  market 
and,  on  the  other,  ask  us  to  fragmentize  the  deposits  and  loans  of  the 
constituent  banks  and  homogenize  the  markets  in  some,  but  not  in 
other,  categories  for  the  purpose  of  determining  the  degree  of  competi- 
tion formerly  existing  between  the  parties  to  the  merger.  In  short, 
defendant  can  neither  have  it  both  ways,  nor  scramble  the  markets 
any  way  it  chooses. 

The  competitive  effect  of  the  merger  must  be  judged  with  regard 
to  the  fact  that  both  banks  competed  in  varying  degrees  in  retail 
and  wholesale  banking  and  operated  in  two  geographic  markets.  If 
the  product  and  geographic  markets  are  scrambled,  as  defendant  urges, 
or  selected  services  homogenized  and  analyzed  while  others  are  ignored, 
as  the  government  urges,  probable  anticompetitive  effects  in  one  mar- 
ket might  be  offset  by  pro-competitive  consequences  in  the  other,  lead- 
ing us  to  a  false  conclusion  that  on  balance  the  merger  may,  or  may 
not,  restrain  trade,  substantially  lesson  competition,  or  tend  to  monop- 
oly in  either  market.  Such  an  approach  to  the  problem  is  fundamentally 
unsound  and  was  definitively  rejected  by  the  Supreme  Court  in  United 
States  V.  Philadelphia  National  Bank,  supra,  at  370.  That  error  lies  at 
the  root  of  the  banking  agencies'  conclusions  and  on  the  doorstep  of 
both  litigants. 

Thus,  we  find  neither  the  government's  nor  the  defendant's  ap- 
proach helpful  to  analysis  of  the  competitive  effect  of  this  merger 
in  true  perspective.  We  must  therefore  allocate  the  accounts  of  the 
constituent  banks  to  their  respective  geographic  markets  for  the  pur- 
pose of  fashioning  a  tool  for  separate  analysis  of  the  competitive  effect 
of  the  elimination  of  former  competition  between  the  constituent  banks 
in  each  of  the  markets. 

Obviously  we  cannot  allocate  accounts  to  their  respective  geogra- 
phic markets  unless  we  can  identify  and  separate  the  accounts  subject 
to  nationwide  competition  from  those  subject  only  to  local  competition. 
The  banking  agencies  and  defendant's  experts,  in  giving  their  opiniooB 
on  whether  competition  for  an  account  is  local  or  nationwide,  relied 
not  only  on  their  own  observations  and  expertise,  but  supported  their 
views  with  substantial  evidence  consisting  of  economic  data  relevant 
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to  the  size  and  strength  of  the  onstomer,  the  natnre  of  his  commeroe, 
the  location  of  his  offices,  plants,  and  facilities,  his  net  worth  and 
credit  standing,  the  Uqoidity  of  collateral  security,  his  actual  banking 
relationships,  and  the  presence  or  absence  of  nationwide  competition. 
In  applying  the  economic  evidence,  the  experts  and  the  agenaes  naed 
noims  sncb  as  local  firms,  nationally-known  concerns,  firms  doing  a 
nationwide  business,  firms  of  national  stature,  wholesale  customers, 
retail  customers,  large  cnstomers,  small  customers,  large  loans  or  de- 
posits, small  loans  or  deposits,  established  borrowers,  borrowers  with  a 
high  credit  rating  or  substantial  net  worth,  prime  borrowere,  etc.  We 
have  examined  the  list  of  large  customers,  and  it  is  fair  to  say  that  it  is 
a  roster  of  "Who's  Who"  in  American  industry. 

The  government,  on  cross-examination  of  defendant's  experts, 
established  only  the  obvious  fact  that  the  nonna  employed  are  impreiuse 
and  that  there  is  no  definite  criterion  for  differentiating  large  from 
small,  local  from  national,  retail  from  wholesale,  etc  Vague  terms, 
however,  are  not  meaningless.  They  are  aseful  so  long  as  they  mark 
some  useful  distinction.  Those  employed  by  the  agencies  and  experts 
are  all  ordinary  terms  nsed  to  express  ideas  in  common  usage  and 
understanding  and  certainly  are  no  fuzzier  than  norms  applied  by 
courts  and  juries  every  day  in  giving  concrete  expression  to  imprecise 
concepts.  Indeed,  the  Supreme  Court  itself  speaks  in  terms  of  large 
and  small  customers,  local  and  nationally-known  concerns,  etc  in  both 
Philadelpkia  and  Lexington. 

Defendant  has  presented  voluminoue  statistics  and  economic  data, 
like  that  considered  by  the  agencies,  all  designed  to  prove  that  large 
OQstomers  have  such  economic  strength  that  as  a  practical  matter  they 
can,  and  do,  turn  to  a  nationwide,  and  in  some  cases  worldwide,  area 
for  their  banking  needs.  There  is  merit  to  defendant's  basic  contention 
that  large  customers  do  find  it  practical  and  convenient  to  bank  where 
they  choose.  Evaluation  of  such  evidence  and  application  of  such  norms, 
however,  to  the  problem  of  differentiating  local  from  national  accounts 
lies  not  in  the  domain  of  the  court  but  in  the  province  of  the  banking 
agencies,  for  the  task  requires  experienced  observation  of  the  competi- 
tive realities  of  the  banking  industry,  subjective  economic  judgments, 
inferences  and  interpretations  based  on  expertise,  nice  discretionary 
choices,  specialized  knowledge,  skill  and  competence,  practical  experi- 
ence, intimate  familiarity  with  the  industry,  and,  in  part,  upon  facts 
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observed  or  known  to  the  agencies  and  experts,  outside  this  record. 
Coarts  are  neither  equipped  to  embark  on  the  broad  economic  inqniry 
essential  to  the  nnaided  application  of  such  imprecise  standards,"*  nor 
competent  to  second-guesa  the  experts.  That,  of  conrse,  is  the  compell- 
ing reason  for  invoking  the  doctrine  of  primary  jurisdiction  in  this 
case.'"  We  can  solve  the  problem  of  allocating  the  aocouats  of  the 
constitntent  banks,  however,  witbont  relying  on  the  doctrine. 

Our  concern  is  not  so  much  with  whetiier  an  accoont  is  large  or 
small,  retail  or  wholesale,  etc.,  bat  with  the  definite  and  observable  fact 
of  whether  or  not  banks  encounter  effective  nationwide  competition 
for  a  particular  kind  or  size  of  an  account.  Surely,  at  the  very  least, 
experts  in  the  field  are  competent  to  express  an  opinion  on  such  objec- 
tive banking  facts  based  on  their  observations  and  experience.  iHtertut- 
tional  Shoe  Co.  v.  Federal  Trade  Comm'n,  supra,  at  361.  Indeed,  the 
findings  of  the  Federal  Reserve  Board  on  the  subject  may  well  be 
conclusive  under  our  ad  hoc  application  of  the  doctrine  of  primaT? 
jurisdiction,  for  they  were  clearly  based  on  substantial  evidence. 
15  U.S.C.  ^  21(c).  Cf.  Whitney  National  Bank  v.  Bank  of  New  Orleans, 
supra.  Although  the  Board's  "findings"  are  inexplicit,  they  may  be 
implied  from  the  evidence  before  it,  including  the  reports  of  the  other 
state  and  federal  banking  agencies,  and  from  the  Board's  conclosion 
that  Hanover  was  almost  exclusively  a  wholesale  bank  engaged  in 
national  operations. 

The  banking  agencies  and  defendant's  experts  have  thus  given  us 
workable  guidelines  for  differentiating  local  from  national  accounts. 
If  their  demarcation  lines  are  debatable,  the  government  o£fers  no 
debate.  It  tenders  no  expert  opinion,  nor  did  it  cross-examine  defend- 


148  United  Stales  v.  Philadelphia  National  Bank,  supra,  at  363. 

149  Cf.  WhiMty  National  Bank  v.  Bank  of  New  Orleans,  supra,  33  U.S.L. 
Week  4IS3,  at  4154-55 ;  United  States  v.  Western  Pac.  R.  Co.,  supra,  at  63-65: 
Far  East  Conference  v.  United  States,  supra,  at  574.  "The  dual  system  of 
enforcement  provided  for  by  the  Clayton  Act  must  have  contemplated  standards 
of  proof  capable  of  administratifm  by  the  courts  as  well  as  by  the  Federal  Trade 
G)mmission  and  other  designated  agencies.  See  38  Stat.  734,  736,  as  amended, 
IS  U.S.C.  ff  21,  25.  Our  interpretation  of  the  Act,  therefore,  should  recognize 
that  an  a[^raisal  of  economic  data  which  might  be  practicable  if  only  the  latter 
were  faced  with  the  task  may  be  quite  otherwise  for  judges  unequipped  for  it 
either  by  experience  or  by  the  availability  of  skilled  assistance."  Standard  OU 
Co.  ofCalifomiav.  United SttttessHpra,at3lOa.U. 


,y  Google 


AMEND  THE  BANE  MERGEB  ACT  OF   1960  5od 

ant's  experts  on  tlie  gabject  of  whether  New  York  banks  do  enoomiter 
effective  nation-wide  competition  for  particular  accounts.  The  experts 
thos  stand  anoontradicted  and  unimpeached.  Their  opinions,  we  find, 
were  neither  arbitrary  nor  capricious,  but  were  rationally  based  on 
Boond  reasoning  and  substantial  concrete  evidence  which  we  do  not  stop 
to  detaiL"*  Imperfectiona  are  inherent  in  the  problem,  but  the  antitrust 
laws  do  not  demand  mathematical  certainty  in  the  solution  of  complex 
and  ehtsive  sodo-eednomio  problems.  Bather,  workable  compromises 
based  on  substantial  evidence  and  rational  judgments  suffice.  Cf.  United 
States  V.  Phitadelplua  National  Bank,  supra,  at  361.  The  agencies' 
opinioDfl  were  given  in  the  impartial  discharge  of  their  duties  to  the 
pablic,  and  there  is  no  reason  why  we  should  not  accept  their  opinions 
wherever  helpful  to  or  analysis  and  every  reason  why  we  should. 
7  Wigmore,  Evidence  $  1923,  p.  21  {ed  ed.  1940) ;  International  Shoe  Co. 
V.  Federal  Trade  Comm'n,  supra,  at  29.  Cf.  Administrative  Procedures 
let,  5  n.3.C.  ^  1009(e);  Whitney  NatiomU  Bank  v.  Bank  of  New 
Orieana,  supra;  United  States  v.  Philadelphia  National  Bank,  supra, 
at  361.  We  think  sensible  aocommodations  of  court  and  agency  permits 
nothing  less  if  this  six-headed  monster,'"  created  to  regulate  bank 
BMrgers,  means  anything  other  than  senseless  feuding  and  a  colossal 
waste  of  time,  effort,  and  money.  Finally,  as  a  practical  matter,  we 
must  either  resort  to  expert  help  in  fashioning  an  analytical  tool  or 
ignore  the  competitive  reality  that  this  case  involves  both  a  local  and 
a  national  geographic  market. 

Accordingly,  we  find,  on  the  basis  of  the  foregoing  analysis  of  the 
relevant  geographic  markets,  the  uncontradicted  expert  opinions,  and 
other  evidence  and  stipalations  before  us  that  the  accounts  of  the  con- 
stitaent  banks  are  allocable  to  the  local  and  national  markets,  as  follows : 


)  The  o^nioiu  of  the  experts  and  the  evidence  on  which  they  relied  are  set 
forth  in  DX  1  and  several  other  defense  exhibits.  The  opinions  of  the  banking 
agencies  are  in  their  reports,  and  the  evidence  on  which  their  opinions  were 
based  is  detailed  in  DX  1.  We  adopt  all  the  opinions  respecting  objective  bank- 
ing facta  as  to  the  kind,  type,  and  size  of  account  subject  to  nation-wide  com- 
petition as  part  of  our  findings  of  fact.  The  parties  may,  if  they  wish,  submit 
•upptemcDtaiy  findings  detailing  such  oinions  and  the  evidence  on  which  they 
were  bSMd,  as  well  as  other  evidence  on  the  subject  which  was  presented  to  us 
but  not  to  the  aeenceis.  We  will  assume  that  such  additional  data  was  within 
the  knowlct^  of  the  experts  and  agencies. 

I  The  New  York  Superintendent  of  Banks,  the  Federal  Reserve  Board,  the 
FJ>.I.C,  the  Coinptnwer,  the  Attorney  General,  and  the  court. 
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Local  Market 

Special  Checking  Aocoonts 

Demand  DepositB  onder  $100,000 

Saving  Acconnts,  inclnding 
Chnstmas  Clob  Accounts 

Consomer  Installment  Loans 
Commercial  and  Industrial 
Loans  nnder  $100,000 

Beal  Estate  Loans  on  properties 
located  in  the  metropolitan  area 

Single  Payment  Loans  to 
Individuals  under  $25,000 

Voluntary  and  Court  Trusts 

Stock  Transfer  Agencies  and 
Begistrarsbips  for  stocks 
listed  on  the  New  York  Stock 
Bzchange 


National  Market 

Demand  Deposits  over  $100,000 

Time  Deposits  other  than 
Savings  Aooounts 

Commercial  and  Industrial  Loans 
over  $100,000 

Loans  to  Financial  Institutions 

Loans  to  Brokers  and  Dealers  to 
purchase  or  carry  securities 

Loans  to  Others  to  purchase  or- 
carry  securities 

Beal  Estate  Loans  on  properUea— 
located  outside  the 


metropolitan  area 

Single  Payment  Loans  to 
Individuals  over  $25,000 

Agency  and  Custody  Accounts 

Trusteeships  for  securities  ismet 

TmsteeshipB  for  Pension  and 
other  Employee  Welfare  Funds 

Stock  Transfer  Agencies  and 
Begistrarships  for  stocks  listed 
on  the  American  Stock 
Exchange 

Dividend  Disbursing  Agencies 
Bond  and  Coupon  Paying 
Agencies 

A  detailed  computation  of  tiie  number,  amount,  and  percentage  of 
the  deposits  and  loans  of  Manufacturers  and  Hanover  vbich  are  al- 
locable to  the  local  and  national  markets  is  set  forth  in  Appendix  A. 
We  conclude  that  50.37%  of  the  amount  of  the  deposits  and  24.10% 
of  the  amount  of  the  loans  of  Manufacturers  are  allocable  to  the  local 
market.  The  comparable  percentages  for  Hanover  are  18.34%  and 
4.34%.  The  complementary  percentages  allocable  to  the  national  mar- 
ket are  49.63%  of  the  deposits  and  75.90%  of  the  loans  of  Manufac- 
turers, and  82.68%  of  the  deposits  and  95.66%  of  the  loans  of  Hanover. 
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Having  determined  the  portion  of  Manufacturers  and  Hanover's 
bosiness  allocable  to  each  geographic  market,  we  turn  to  the  parties' 
contentionfi  respecting  market  shares. 

K.    Market  Shares. 

We  note  at  the  oataet  that  at  the  adminiatrative  stage  neither  the 
applicant,  the  Attorney  General,  nor  any  of  the  banking  agencies  made 
any  attempt  to  calculate  market  shares  in  either  geographic  market, 
although  all  recognized  that  there  were  at  least  two  markets.  Bather, 
the  market  share  statistics  on  which  all  relied  respecting  relative  size, 
rank,  and  concentration  commingled  the  product  and  geographic  mar- 
kets and  were,  therefore,  spurious.  The  banking  agencies,  following  the 
approach  of  the  application,  avoided  the  problem  of  calcalating  market 
shares  by  considering  each  category  of  banking  service  separately  and 
analjrzing  the  competitive  effect  of  the  merger  with  respect  to  each 
category  on  the  basis  of  whether  competition  for  the  size  and  type  of 
account  was  local,  national,  international,  or  partly  local  and  partly 
national,  as  defendant  claimed  as  to  some  accounts. 

The  government  here  avoids  the  problem  of  separating  the  geo- 
graphic markets  and  calculating  market  shares  in  each  of  them  by 
reliance  upon  its  theory  that  New  York  City  should  be  treated  sepa- 
rately from  the  rest  of  the  country.  We  have  rejected  that  contention 
both  as  to  the  local  and  national  markets.  Nevertheless,  we  set  forth 
the  government's  figures  in  order  to  deal  with  the  parties'  contentions. 

Belative  shares  immediately  before  and  after  the  merger,  accord- 
ing to  the  government's  one  market  theory,  if  applied  to  the  metropoli- 
tan area,  are  detailed  in  Appendix  B  and  are  as  follows:  There  is 
nothing  wrong  with  the  government's  arithmetic,  and  its  one  market 
approach  has  the  appeal  of  simplicity.  We  find,  however,  that  we  can- 
not float  downstream  with  the  government's  easy  solntion  for  its  raft 
is  too  fragile  to  bear  its  burden  of  proof. 


,y  Google 


AMEND   THE   BANE  MGROER  ACT   OF   19S0 


I 


n 

III 
111 
ir 


§9    s  ■»  a  ^    s  n  ■ 


III II  III!     5 

IPS    1813"       i" 


llilill 


!§■ 

i.| 

^s 

iC   M 

««■ 

IJI 


^1 


I 


tl  * 

i  hq  £    s 

I  s  ti    = 


$  !^  i;    ?iSi 


s  iS  s;  ; 
"  "  S2  ; 


ii 
il 


nr^SI    III 


g  I 


^1 


„  Google 


AMEND   TEE   BANE   MEBGEH   ACT   OF    1900  537 


The  gOTemment's  eimplified  case  is  speoiouB.  Its  market  is  artifl- 
daL  The  onoontradicted  evidence  is  that  wholesale  acoonntB  originate 
in  a  nationwide  market — the  geographic  area  of  effective  oompetitioti — 
and  not  in  the  local  market  Ignoring  that  evidence,  the  government 
oreates  its  market  by  equating  the  local  geographic  area  with  the  rele- 
vant market  for  wholesale  acoonnta.  Its  equation  is  constmoted  by  sab- 
stituting  the  fallacy  that  the  bulk  of  wholesale  accoonts  originates  in 
the  local  market  area  for  the  fact  that  most  wholesale  cuetomere  have 
some  sort  of  physical  location  or  address  wholly  or  partially  within 
the  local  geographic  area.  The  switch  allows  the  government  to  draw 
its  facts  from  its  conclusion  and  then  circle  back  and  use  them  to  lay 
a  foundation  for  its  market.  The  government  then  erects  a  superstmo- 
turo  of  statistics  which  appears  to  represent  market  shares  in  one 
geographic  market,  but  which  actually  homogenizes  the  deposits  and 
loans  of  two. 

The  government's  oalonlation  of  market  shares  thus  rests  on  a 
fiction,  blinks  the  evidence,  and  ignores  competitive  realities.  The  pic- 
ture which  emerges  definitely  exaggerates  the  local  market  shares  of  the 
larger  wholesale  banks  and  does  not  depict  the  true  local  market  shares 
of  large  integrated  banks  which  may  be  greater  or  less  than  the  shares 
shown  in  the  government's  statistics  for,  as  we  have  seen,  the  big 
integrated  banks  like  Manufacturers  originate  a  vast  but  varying  por- 
tion of  their  business  in  both  geographic  markets,  while  small  banks 
originate  practically  all  of  theirs  in  the  local  market.  Thus,  the  larger 
the  bank  the  greater  the  likelihood  of  distortion,  and  the  smaller  the 
bank  the  lesser  the  distortion.  As  a  result,  the  government's  statifftics 
are  spnrious,  but  we  will  work  with  them  bearing  the  distortions  in 
mind  whenever  they  are  helpful  to  analysis. 

Defendant,  relying  on  PhUadelpkia,  urges  as  to  "shade"  the 
■'■hares"  of  the  constituent  banks  by  subtracting  the  amount  of  their 
national  business  from  their  total  deposits  and  loans  in  order  to  arrive 
at  their  true  shares  of  the  local  market.  Defendant  suggested  on  oral 
argument  that  its  share  should  be  shaded  by  about  40%  to  exclude 
oastomers  located  outside  the  metropolitan  area  and  those  with  multiple 
geographic  locations.  Defendant  had  no  suggestion  as  to  what  other 
batiks  shonld  receive  similar  treatment  or  how  much  their  shares 
shonld  be  shaded.  Nor  has  defendant  attempted  a  mathematical  calcu- 
lation of  market  shares  in  either  the  local  or  the  national  market  in 
accordance  with  its  contention.  Rather,  it  repeats  its  analysts  category 
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by  category,  as  in  its  application  to  the  banking  agraeiM,  and  in  tbe 
process  commin^es  the  geographic  markets  in  seven  categories  of 
accounts.  We  reject  the  suggestion  that  defendant's  apparent  local  mar- 
ket  share  be  shaded  by  40%  for  it  is  premised  on  an  erroneous  ooneept 
of  the  relevant  geographic  market.  Likewise  we  reject  its  method  of 
analyzing  each  category  of  accounts  separately  becanse  it  conunin^es 
the  geograjdiic  markets. 

Thns,  neither  party's  analytical  tools  are  faafaioned  with  fidelity 
to  competitive  realities,  both  obfuscate  analysis,  and,  as  we  have  seen, 
both  led  the  banking  agencies  and  would  lead  as  to  a  fnndamentat 
error. 

Defendant's  failure  to  calculate  local  market  shares  aooording  to 
its  basic  and  soand  contention  that  national  and  international  business 
(hereafter  called  national  basiness)  should  be  shaded  tnm  tlie  local 
market  is  understandable  for,  as  we  shall  see,  it  is  impossible  tor  lade 
of  evidence.  It  is  too  plain  for  argument  that  national  bnsineM  mnat 
be  ezoladed  in  calcolating  local  market  shares,  and  loeal  baaiuMa  ex- 
claded  in  oaloolating  national  market  shares,  otherwiH  our  analysia  of 
the  competitive  effect  of  this  merger  would  be  predicated  npon  a  false 
pietnre  leading  ns  to  erroneoos  conclusions  baaed  npon  a  eomplate  mis- 
understanding of  the  competitive  structure  of  the  relevant  geogmplue 
markets.  United  States  v.  Philadtlphia  National  Bank,  mtpra,  at  384 
n.40. 

Determination  of  the  local  maricet  shares  of  the  eonatitiieni  banki, 
however,  is  not  a  simple  matter  of  subtracting  what  we  have  deter- 
mined  to  be  the  percentages  of  their  deposits  and  loans  irttidi  are  allo- 
cable to  the  national  market  from  their  total  deposits  and  loana.  Haid- 
festly  the  true  local  market  is  the  total  deposits  and  loans  of  all  the 
banks  located  in  the  metropolitan  area,  less  tbe  aggr^ate  of  thur 
deposits  and  loans  which  originate  in  tbe  national  market*"   We  en- 


!  The  true  local  market  (tbe  denominator  for  purpoaes  of  r»Lfiibting  mariKt 
share]  is,  thus,  smaller  than  the  total  deposits  and  loans  of  die  metrapolitui 
area.    The  local  market  share  of  each  local  bank  would  be  greater  or  kst 


than  its  share  of  the  area's  total  deposits  and  kons.  d_, ^  

its  pattern  of  business  relative  to  other  local  banks  is  predonnnantly  nttiaa*! 
or  predixninantly  local.  We  think  it  obvious  that  Hanover,  for  """"l^j  wiA 
82.68?E)  of  its  deposits  and  95.66%  of  its  loans  originatiiig  in  die  D^iooil 
market,  was  not  the  eighth  largest  bank  in  tbe  local  maiket  Whedier  Ham- 
facturers  ranked  fifth,  or  hi{^r  or  lower,  »  impoMible  to  atceitlia  becatne 
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not  deduct  all  national  bnainesa  from  the  area's  total  deposits  and 
loans,  however,  without  knowing  the  percentage  of  bnsineu  which  eaoh 
local  bank  originates  in  the  national  market.  Except  for  the  oonati- 
toont  banka,  there  is  no  evidence  before  os  on  that  Bnbjeot***    Lideed, 


it  hsd  a  much  larger  Aare  of  local  business  than  did  Hanover,  and  we  think 
it  quite  probable  that  it  may  have  outranked  Morgan  Guaranty  in  the  local 
market  Sec  UniUd  SUttei  v.  PhUadtlpkia  National  Bank,  jufra,  at  364 
n.40. 

153  Apparently  there  was  no  such  evidence  in  the  Pkiladelfkia  caM,  but  the 
Stqffcnie  Court,  nonAheless,  shaded  the  share  of  the  resulting  bank  by  about 
15%.  llwre  is  nothing  in  the  wtnion  or  the  reoord,  however,  to  enaUe  us 
to  fadiom  how  the  court  arrived  at  that  percentage.  In  any  event,  having 
shaded  the  share,  the  court  there  had  no  further  reason  to  deal  with  the 
15%  for  it  was  no  longer  material  to  its  determination  of  the  impact  of  the 
merger  in  the  Philadelphia  area.  We  cannot  ailopt  that  course  here,  except 
to  estimate  Hanover's  relative  position  in  the  local  market,  beause:  (1) 
the  applic^e  perceat3«e  is  unknown  and  unknowable  for  want  of  evidence ; 
(2)  the  government  crurges  that  this  mei^er  is  anticompetitive  not  only  in 
the  New  York  area  but  also  in  the  entire  United  States;  (3)  the  amount 
of  business  originated  in  the  national  markrt  is  not  insignificant  for  there 
are  at  least  21  banks  in  the  area,  other  than  the  ccmslituent  banks,  which  are 
among  the  nation's  200  largest  banks  and,  therefore,  originate  a  considerable, 
but  varying  portion  of  their  deposits  and  loans  in  the  national  market 
(Appendix  C),  whereas  in  Philadelphia,  apparently  no  banks  in  die  area, 
other  than  the  awellees,  originated  any  signihcant  business  outside  the  local 
market  (374  U.  S.  at  364  n.  40}  ;  and  (4)  we  should  not  assume  that  the 
missing  information  is  unobtainable,  and  we  do  ncA  accept  the  government's 
excuse  that  the  problem  of  sepaartine  one  geograi^c  market  from  the  other 
poses  an  insimerable  administrative  ourden  of  polling  every  customer  and 
eveiv  bank.  The  excuse  exaggerates  the  problem.  It  also  ignores  the  rtde 
of  UK  banking  agencies. 

The  agencies  gave  the  Department  of  Justice  their  oinnions  as  to  the  cate- 
gories of  accounts  subject  to  national  competition.  Their  reports  make  clear 
mat  wholesale  customers  and  banks  competing  in  the  national  market  are 
rel^vely  few  in  number.  Surely  in  this  age  of  computers,  detailed  records, 
periodic  reports,  examinations,  and  enwrtise,  we  ot^t  not  assume  that  the 
Gulfing  agencies  are  unfamiliar  with  the  pattern  of  business  of  major  bonks 
and  unable  to  ascertain,  or  at  least  make  a  rational  estimate  of,  the  amount 
of  nations  1  business  and  the  share  of  each  national  competitor.  Calculation 
of  local  market  shares  would  then  have  been  a  simple  matter  of  subtracting 
jhe  amount  of  each  local  competitor's  national  business  from  its  total  dq>03its 
andkians. 

The  dual  system  of  enforcement  under  the  Clayton  Act  j^ainly  assigns  the 
tHk  of  ascertaining  the  banking  facts  to  the  Federal  Reserve  Boa^  and 
the  cooperative  schone  of  the  Bank  Merger  Act  assumes  that  the  Department 
of  Justice  will  get  its  banking  facts  straight,  in  the  interest  of  uniform 
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in  the  niam,  this  case  was  presented  by  the  ^vemment  as  thon^ 
Manof  actnrers  and  Hanover  operated  in  a  world  hy  themselves.  It  is, 
therefore,  impossible  to  ascertain  the  local  market  share  of  any  bank, 
located  in  the  metropolitan  area  with  certainty,  although  we  ean,  and 
later  will,  estimate  Hanover's  relative  position  in  the  local  market 

Likewise,  indefinite  evidence  respecting  the  nomber  and  identity 
of  national  competitors,  and  no  evidence  whatever  showing  the  portion 
of  each  competitor's  deposits  and  loans  which  originates  in  the  national 
market,  make  it  impossible  to  ascertain  market  shares  in  the  national 
market  The  nomber  and  identity  of  the  national  competitors  were 
properly  the  subjects  of  expert  opinion,  bat  none  was  presented.  Onr 
concern,  however,  is  not  with  certainties  but  with  reasonable  proba- 
bilities."* We  mnst,  therefore,  take  a  pragmatic  approach  and  fashion 
some  tool  in  order  to  teat  the  validity  of  the  government's  claim  that 
this  merger  offends  the  antitmst  laws  in  the  national  market 

The  evidence  before  ns  on  whieh  of  the  nation's  13,000-odd  eom- 
mercial  banks  compete  effectively  in  the  national  market  is  that 
large  bnsioesses  of  necessity  borrow  primarily  from  large  banks  and 
only  to  a  limited  extent  from  small  banks,*"  tJiat  banks  with  deposits 
of  $100  million  and  over  account  for  abont  95%  of  the  loans  to  large 


standards,  before  it  gives  its  advisory  opinion  in  order  to  obviate,  rather 
Ihan  spawn,  divestiture  litigation.  S.  Rep.  No.  1%,  86th  Cong.,  1st  Sess. 
22  (19S9).  Yet  the  Department  of  Justice  gave  its  opinion  opposing  this 
merger,  admittedly  on  dcGdent  information,  and  brought  this  suit  knowing 
full  well  that  ^tere  were  two  markets  and  charing  viol^ons  in  both  wittmut, 
so  far  as  the  record  reveals,  asking  the  agencies  a  single  question,  much  less 
their  help  in  sntarating  one  market  from  the  other.  Its  report  acknowledges 
that  it  was  difhcutt  to  determine  what  portion  of  each  bajik's  business  was 
allocable  to  the  local  and  national  markets,  but  fails  to  perceive  that  the 
same  information  gap  existed  as  to  the  other  large  banks.  Note,  Federal 
Ronilation  of  Bank  Mergers :  The  Opposing  Views  of  the  Federal  Banking 
•    ■      "        ■        ■      '  '    -  e,  75  Hat      '     "        "'    


Agencies  and  the  Department  of  Justice,  75  Harv.  L.  Rev.  756  (1962); 
Waxberg  and  Rot»nson,  "Chaos  in  Federal  "       '    '         -  —     •    - 
A  Need  for  L^slalive  Revision,"  N.  Y.  L.  ^ 


154  "  "While  sufficient  data  to  support  a  conclusion  is  required,  suflkiciit  data 
to  give  the  enforcement  agencies,  the  courts  and  buBweas  certainly  a>  to 
compedttve  consequences  would  nullify  the  words  "Where  the  effect  may  be" 
in  the  CUyton  Act  and  convert  them  into  "Where  the  effect  is." ' "  Bnmm 
SkM  Co.  V.  Unittd  States,  supra,  at  341  n.  68,  qaotins;  from  U.  S.  At^.  Go. 
Nat.  Comm.  to  Study  the  Antitrust  Laws,  Report  126  (1955). 

155  DX  49,  p.  403  iDX  48,  pp.  331-32. 
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borrewsn,"*  that  deposit!  track  loana,  that  the  large  banks  of  the 
laqga  oittes  compete  in  a  nationwide  area  for  wholesale  aoooants,"' 
and  we  take  notioe  that  something  over  200  banks  in  60  large  eitieB  are 
linked  together  by  a  nationwide  bank  wire.^"  We  cannot  identify  the 
eifectivfl  competitors  in  the  national  market  with  perfect  aoeoracy, 
but  we  think  that  the  ooontry's  200  largest  banks  ronghly  fit  the 
deseriptions.'** 

TbB  distribntion  of  aasets,  deposits,  and  loans  among  the  national 
competitors  immediately  before  and  after  the  merger  is  detailed  in 
Appendix  C.    It  shows  the  following: 


156  Relativk  Size  of  Business  Boxkoweu  at 

Member  Banks,  by  Size  of  Bank 

StMt  of  bimk  (takd  tUpoiUi, 

m  miUioHt.  of  dMws) 

AO        U»dtr  100-         IfiOO 

Sigtafbomwtr  bamkt  10         10-100    IfiOO       atidovtr 

Ptreentagt  dittrUmtioH  mihim 

sJMt-of •borrower  group 

AH  Uwiuwus"  lOOX)  4.1         15.9        34.9        45.1 

SnaU  100.0        lU        29J        37.3        21.6 

Medium  100.0  4.6        19.S        37.8        38.2 

L«^  lOOJ)  OJ  4.9        30.7        642 

*  Includes  A  KtaHH  amount  of  louis  for  borrowers  whose  size  was  not  ascertained. 
Source:    Member  Bank  Lending  to  Small  Business,   195S-S7,  Federal  Reserve 
Bulletin,  Apnl  1958,  p.  404  (DX  49). 

157  Annual  Report  of  the  F.D.I.C.  for  the  Year  Ended  December  31, 1960,  p.  6, 
and  other  evidence  discussed  supra. 

158  Madden,  The  Mcm^  Side  of  "The  Street,"  p.  2S. 

159  DXS9. 
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The  aggragaie  figDiM  Bat  forth  in  the  abova  table  ure  not  ■  true  measure 
of  the  total  national  market,  nor  of  any  bank's  relative  share,  for  there 
can  be  no  qaestion  that  meet  of  the  national  eompetitors  also  ori^nate 
a  vast,  bnt  varying  and  unknown,  portion  of  their  bosiness  in  their  own 
local  markets.  Our  market  share  flgares,  therefore,  are  also  Bptuioas 
and  dietorted,  bnt  inversely  to  those  of  the  local  market,  for  the  smaUer 
the  bank  the  greater  the  dbtortion  becanse  small  banb  originate  less 
business  in  the  national  market  than  large  banks.'** 

TboB,  it  is  impossible  for  want  of  evidence  to  ascertain  relative 
shares  in  the  national  market  We  will  nse  the  sporions  statistios  in 
analysing  the  competitive  effect  of  this  merger,  bat  their  infirmities 
and  distortions  hamper  application  of  the  market  share  test  enq^yed 
in  United  StattM  v.  ContmetUal  Cam  Co.,  nipra;  United  Statet  v.  AI^ 
mmum  Co.  of  America,  377  IT.S.  271  (196i) ;  Uinted  States  v.  Pint 
National  Bamk  d  Trust  Co.  of  LeaAngton,  supra;  and  United  States  v. 
Philadelpkia  Nationai  Bank,  supra. 

Urging  ns  to  rely  completely  on  its  spniioos  statistios,  the  govern- 
ment  reminds  as  that  wherever  possible,  withont  doing  violenoe  to  the 
legislative  objeetives  imderiying  the  antitmst  laws,  we  shonld  "lighten 
the  burden  of  proof,"  "simplify  the  test  of  illegality,"  "dispense  with 
elaborate  proof  of  market  stmotare,  market  behavior  or  probable  anti- 
oompetitive  eCfeets,"  and  shift  the  onns  of  jnstifying  the  transaction  to 
defendant  in  the  interest  of  sonnd  and  praotioable  judicial  administra- 
tion. Umted  States  v.  PhUadelphia  National  Bonk,  supra,  at  362-63. 
This  is  not  snob  a  oase. 

However  tempting  the  easy  oonrse,  exhausting  the  labor,  complex, 
elusive  and  fragmentary  the  evidence,  desirable  simplified  test^  or 
great  the  pressnres  for  quick  solution  and  mass  production  in  this  con- 
gested court,  if  the  judicial  process  means  anything  at  all,  we  see  no 
substitute  for  reliable  proof  and  the  time-consuming  hunt  for  fignres 
and  bits  of  evidence  buried  in  the  record,  followed  by  a  patient  sifting, 
fitting,  wei^iing,  and  marshalling  of  the  evidence  into  a  meaningful 
pattern  in  order  to  determine  the  merits  of  the  parties'  contentions. 
Standard  Oil  Co.  of  CaHfomia  v.  United  States,  supra,  at  322  (Jackson, 
J.,  dissenting).  To  accede  to  the  government's  proposal  and  rely  com- 
pletely on  spnrious  statistics  would  do  violence  to  deeper  valnes  than 
those  embodied  in  the  antitrust  lavs.  Although  it  is  the  sabjeot  of  mnch 

ItiO      See  note  155  tupm. 
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debate,**'  a  trial  jadge,  we  think,  must  function  as  something  more  than 
a  notary  public  mbber-stamping  the  proposed  findings  of  either  party 
with  "never  thonght  of  thinking  for  himself  at  all.'""  We  have  no 
choice,  therefore,  except  to  straggle  through  the  maze  of  statistics,  put 
the  pozzle  together,  find  the  facts,  and  reach  oar  conclusion  without 
catting  comers.***- 

Market  share  Is  only  one  of  a  gamut  of  criteria  for  analyzing  the 
competitive  effect  of  a  merger.  United  States  y.  PeHn-Ol»t  Chem.  Co., 
supra,  at  176-77 ;  Tampa  Electric  Co.  v.  Nashville  Coal  Co.,  supra,  at 
329;  United  States  v.  Columbia  Steel  Co.,  supra,  at  527-28.  See  Hit. 
Bep.  No.  1191,  p.  6.  Congress  did  not  "adopt  a  definition  of  the  word 
'sabstantially,'  whether  in  quantitative  terms  of  salex  or  assets  or 
market  shares  or  in  designated  qualitative  terms,  by  which  a  merger's 
effects  on  competition  were  to  be  measured."  Brown  Shoe  Co.  v.  United 
States,  supra,  at  321  (emphasis  added).  Indeed,  the  legislative  history 
of  Clayton  §7  "reflects  a  conscious  avoidance  of  exclusively  mathe- 
matical tests."  Id.  at  321  n.  36,  322  n.  38.  "Obviously  no  magic  inheres 
in  numbers"  in  judging  the  validity  of  a  merger  under  Sherman  ^1 
(Times-Picayune  Pub.  Co.  v.  United  States,  345  U.S.  594,  612  (1953)), 
and  "a  judgment  under  [Clayton]  §  7  is  not  to  be  made  by  any  single 
qualitative  or  quantitative  test.  The  merger  most  be  viewed  fonction- 
ally  in  the  context  of  the  particular  market  involved,  its  stractore,  his- 
tory and  probable  future. "  United  States  v.  Continenttd  Can  Co.,  supra, 
at  458.  We  add  oar  view  that  numbers  are  for  computers  not  courts. 

The  competitive  effect  of  this  merger  must,  therefore,  be  judged 
on  the  basis  of  the  evidence  and  in  the  context  of  the  market  facts 
proved  here  (Broum  Shoe  Co.  v.  United  States,  supra,  at  322  n.  38), 
and  not  in  the  context  of  the  completely  different  market  facts  proved 
by  numerology  in  Alcoa,  Continental  Can,  Leamington,  and  Phitaddphio. 


161  Handler,  Recent  Antitnist  Developments,  63  Mich.  L.  Rev.  59,  69  (1964); 
Mer^rer  Developments  in  the  Supreme  Court,  26  A.B.A.  Antitrust  Section  233, 
248  (1964);  Handler  and  Robinson,  The  SuprcoK  Court  vs.  CorpcHate 
Mergers,  Fortune  Magazine,  Jan.  1965. 

162  W.  S.  Gilbert.  "H.M.S.  Pinafore,"  Act  I.  "When  I  Wa*  a  Lad." 

163  Unilid  States  v.  Aluminum  Co.  of  America,  supra,  at  282  (Stewart,  J., 
dissenting)  ;  United  Slates  v.  El  Paso  Natural  Gas  Co.,  supra,  at  656-57,  and 
opinion  of  Harlan,  J.;  While  Motor  Co.  v.  United  States,  372  U.S.  253,  264 
(1963);  United  Slates  V.  Oregon  State  Med.  Soc.,  343  V.S.  326,332  (1952); 
Rule  S2(a),  Fed.  R.  Civ.  P.,  28  U.S.C. 
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Certain  that  ve  mnst  gauge  the  volidity^  of  the  merger  in  two  geographic 
markets,  and  hampered  by  spurious  figures,  we  must  base  our  nltiinate 
oonolusion  on  the  solid  facts  behind  the  mist  of  mialeading  statistics.*** 
Nevertheleee,  we  must  deal  with  snch  statistics  as  we  have  to  explore 
many  of  the  parties'  contentions  which  are  focused  within  the  frame- 
work of  the  spnrious  statistics  and  the  number  roles  fashioned  in  Philn- 
delphia  and  its  progeny  of  recent  merger  cases  in  the  Supreme  Court. 
We  turn  then,  at  last,  to  an  examination  of  the  parties'  contentions 
refracting  the  competitive  effect  of  this  merger. 

Tba  Compcdtiva  Effect  of  the  Merger 

A.    Siec  is  not  iUegaL 

The  government  places  lieavy  emphaais  upon  the  size  of  the  con- 
stituent banks  and  the  dollar  volume  of  toeir  business,  it  contends  that 
Ukey  were  such  "giants"  tdat  the  merger  is  muerenuy  suspect  and 
be  oondemoed  out  of  band  in  the  absence  of  proof  by  defendant  that 
it  ia  not  likely  to  have  tbe  anuoompeuuve  eHeots  proscribed  by  Ulay- 
ton  ^  V  or  irUiennan  ^  1.  Ueienuant  coniendu  tnac  me  consUtuent  banKs 
were  not  "giants"  wlien  measured  against  the  scale  of  the  eoonomy 
and  size  of  tiie  relevant  geographic  markets  and  that,  in  any  event, 
mere  size  neither  justifies  an  inference  of  illegality  nor  satisfies  the 
government's  burden  of  proof. 

There  can  be  no  question  that  the  banks  involved  are  "giants" 
in  absolute  terms,  but  in  relative  terms  they  are  dwarfs  compared  to 
their  markets,  many  of  their  customers,  and  some  of  their  competitors. 
Arguments  based  on  siz^  big  or  little,  appeal  not  to  reason  or  fairness 
but  to  emotion  and  prejudice.  The  government's  cries  may  stir  reson- 
ant chimes  in  some  ears,  but  they  strike  a  gong  of  alarm  in  ours.  Daily 
experience  in  the  trial  court  teaches  that  such  pleas  generally  mask  a 
meritleas  case  and,  if  anything,  compel  on  examination  of  the  evi- 
dence with  special  scrutiny  and  cold  objectivity  lest  our  oath  of  office 
became  a  hollow  mockery  and  equal  justice  for  the  rich  and  the  poor 
alike  an  empty  platitude.  That  is  no  doubt  the  premise  imderlying  the 
rule  that  absolute  size  (wealth)  standing  alone  proves  nothing  viola- 


164       See  Harfield,  L^al  Restraints  on  Expanding  Banking  Facilities,  Competi- 
tion and  the  Public  Interest,  14  Bus.  Law.  1016,  1027-30  (1959). 
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tive  of  tbe  antitnist  lavs."*  Wen  this  &  jaiy  trial  m  woald  be  bomd 
to  give  Boch  an  instractioii,  and  surely  we  can  do  not  less  than  obaem 
the  law  ourselves. 

Size  is  a  relative  oonmpt  Thus,  if  all  (rf  the  oomnteraial  faanki  ia 
Philadelphia  were  combined  into  one,  it  would  be  smaller  than  Os 
third  largest  bank  in  the  New  York  metropolitan  area."*  Yet^  eren  the 
largest  bank  in  the  metropolitan  area  is  smaller  relative  to  either  of  iti 
markets  than  the  largest  and  second  largest  banks  in  Philadelphia  mn 
relative  to  theirs.""  Similarly,  all  of  the  otHnmeroial  banks  in  Iieziiii- 
ton  combined  would  be  smaller  in  assets  than  First  National  Ci^  Troit 
Co.,  which  ranks  twenty-second  in  the  New  York  metropolitan  area."* 
Yet,  in  relation  to  their  respective  markets,  the  largest  bank  in  the 
metropolitan  area  is  twice  as  small  as  the  largest  bank  in  Tjerington.'* 
It  would  indeed  be  impossible  for  Manufaotarers  to  attain  the  relativa 
size  of  the  defendant  in  Philadelphia  or  Levrngtou  }jiy  merger  with  any 
other  bank  in  the  metropolitan  area. 

These  oomparisons,  we  think,  make  readily  apparent  that  the  gov- 
ernment's emphasis  on  size  is  misleading,  unwarranted,  and  untenable 
when  we  measure  the  banks  involved  here  against  the  scale  of  the 
enoimoos  markets  of  the  metroplitao  area  and  the  whole  nation  wbjdi 
they  serve.  Moreover,  even  Pluladtlphia  and  LexmgUm,  on  wlueh  the 
government  relies,  base  decision  not  on  absolute,  but  on  relBtive,  eiM. 

The  government  next  complains  that  not  all  of  the  eomnureial 
banks  in  the  area  "enjoy  equal  stature."  The  fact  is  tro^  bat  its  im- 
plicit tenet  is  neither  a  precept  of  the  antitrust  laws  nor,  we  had  ahrayi 
supposed,  of  a  free  sodety. 


165  Tampa  EUctric  Co.  v.  Naskviti*  Coat  Co.,  supra.  U  329,  334;  E/mM  StaUt 
V.  Swi^i  &  Co..  286  U.S.  106.  116  (1932);  Umtti  Stalts  v.  tntmialimd 
Harvetttr  Co..  274  U.S.  693,  708  (1927);  Umt$d  Statu  V.  VmUd  SlaUt 
Sttel  Corp.,  2S1  U.S.  417,  451  (1920). 

166  United  Statei  v.  PhUadelphia  National  BoHk.  sufn,  at  370. 

167  Chase  Manhattan  Bank,  with  2025%  of  the  ana's  uwts,  is  naOer  dan 
First  Pcnn^Ivania  Bank,  with  22.9%,  and  PtuUddphia  NctioDal  Beidt  with 
21%. 

168  First  National  Gty  Trust  Co.  had  assds  of  $164,026,000  (DX  64).  Ilie 
seven  banks  in  Lexington  combined  held  $163,378,000  in  assets.  See  Record 
on  Ap(Ma],  Vol.  2,  p.  728,  Unifed  Statu  v.  Firil  National  Bank  &  7>atl  Co. 
o/  LtxiMgton. 

169  Chase  Manhattan  Bank  had  20J5%  of  the  area's  asMb  (DX  64),  bdl 
First  Nauonal  Bank  of  Lexington  held  39.83%.  See  Umtad  Statu  v.  Pirtt 
National  Bank  &  Trutt  Co.  of  Lexington,  tupn,  at  668. 
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liie  aire  iT^h''"'"^  in  tho  syvtaa  of  free,  dyiuuiuo»  and 
eompebtive  enterpiise  whioli  the  antitraBt  I&ws  are  designed  to  pre- 
urve  and  promota.  .Indeed,  quite  probably,  the  mere  eTiHtflnne  of 
■tatie  quality  in  the  aiae  of  oompetitorB,  boweTer  oheiiabed  l^  Bome, 
would  be  BO  repugnant  to  a  troiy  competitive  market  that  it  mi^it 
■pell  an  tmlawfoi  conspiracy.  The  isolated  t'aot,  therefore,  that  Mann- 
faebuen  and  Hanover  ranked  high  in  the  lineup  of  oompetitorfl  only 
provee  that  aome  firms  are  larger  than  others,  and  that,  if  diiiparitien 
are  not  ""^■t*,  proves  TW>thiiic  except  the  *Tri  »**""*  of  oompetition. 
Uuis,  even  a  pero^itage  command  of  a  mai^t  may,  or  may  not>  oro- 
ato  or  portend  f  oxludilen  antioompetitive  effects  depending  upon  the 
■etting  in  whioh  that  factor  is  placed.  Times-Picayuma  Pub.  Co.  v. 
Umited  Htates,  sitpra,  at  612;  Vniied  Stata  v.  Cohmbia  SietA  Co.. 
wpra,  at  527-28;  United  States  v.  National  Lead  Co.,  332  C^S.  319. 
35^-53  (1947).  The  deoisions  in  Fhiladeiphia,  Leainffton,  Alcoa,  ud 
Contimemtal  (Jan  teaoh  nothing  to  the  contrary.  Bather,  all  are  proto- 
^pea  of  the  principle  that  the  validity  of  a  merger  must  be  judged 
in  ita  own  unique  setting. 

Specifically,  Fhiladeiphia  holds  that  a  merger  which  creates  a 
firm  controlling  an  "undue"  percentage  of  business  in  the  relevant 
market,  or  threatens  "undue"  oouoeutraUon  of  business  in  a  sin^^ 
firm,  or  results  in  a  "significant"  increase  in  concentration  of  the  firms 
in  that  market,  is  so  inherently  likely  to  lessen  competition  substan- 
tially that  it  raises  a  rebuttable  inference  of  illegality  under  Clay- 
ton %  7.  We  proceed,  therefore,  to  the  question  of  whether  this  merger 
gives  defendant  control  of  an  undue  share  of  either  mai^t  or  threat- 
ens undue  concentration  in  a  single  firm. 

B.    The  market  share  foreclosed  by  the  merger  it  not 
presumptively  Ulegal. 

It  is  common  ground  among  eoonomists,  Congress,  and  the  Su- 
preme Court  that  oompetition  is  likely  to  be  greatest  when  there  are 
mai^  sellers,  none  of  whioh  has  a  "significant"  advantage  in  maAet 
share  over  smaller  rivals.'^"  A  merger  vhich  threatens  to  create  such 


170  See  Vmttd  States  v.  PhiiadMpMa  National  Ban*,  supra,  at  363  nJ8;  Hak 
and  Hale,  Marlret  Power:  Size  and  Slume  Under  the  Shcnnan  Act  (1958), 
131-38;  B<ric,  Mergers  and  the  CU>tOD  Act,  74  Harv.  L.  Rev.  226,  30fril 
(1961) ;  Kroiutein,  Miller,  and  ScawartE,  Modern  American  Anthnut  Law 

e,  43.47;  U.S.  Atty,  Gen.  Mat  Comm.  to  stndy  the  Antitrust  Laws, 
325^(1955). 
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lui  advaiita^e  in  oue  Urm  tends  to  mouopoiy;  oiie  whtoh  threateiiu  to 
create  uuch  au  f^jgregate  advajitage  iii  a  few  large  iiiiiut  teuibi  lint 
to  oiigoiioly  auii  ultimately  to  mouopoiy  auU,  therefore,  violabiti  Clay> 
tou  ^  7.  United  StatM  v,  CotUiHeiUal  Vim  Vo.,  auyra,  at  461;  UitiUi 
atates  V.  Aiumutxim  Co.  uf  America,  supra,  at  2tl0;  United  UttUe*  v. 
fhHadetphia  National  Bonk,  supra,  at  368. 

Whether  a  gives  merger  iucroaiteii  the  market  share  of  the  rebult- 
ing  firm  to  forbitltleu  propouitiouii  or  threateiu  a  "uiguilicaut"  rise  iu 
coiicentratiou  dependii  ou  the  suttiug.  brown  Hhoe  Co.  v.  United  Utatea, 
supra,  at  'SH-2i.  The  govermueut  oouteudB  that  thin  mei-ger,  by  com* 
biiiiug  the  Hhares  of  the  couatitueut  baoku,  created  a  uew  iirm  with 
suoh  au  inoreatied  share  of  the  market  that  the  merger  is  iiihercutly 
anticompetitive,  presumptively  illegal,  and  uhoold  be  iuvalidated  with- 
out further  proof  of  anticompetitive  effect  unlenB  defendant  justifieH  the 
trauuaction.  Defendant  anuwent  that  its  iucreaBcd  bhare  is  not  pre- 
Bumptively  illegal  and  that  the  government  cannot  so  easily  escape 
from  ita  burden  of  proof. 

A  merger  between  firms  occupying  the  same  markets  is  known 
as  a  horizontal  merger.  Necessarily,  such  a  merger  combines  the 
shares  of  the  constituent  parties  and  eliminates  one  firm  from  the 
market.  It  thereby  automatically  creates  a  firm  with  an  increased 
share  and  increases  concentration  of  the  number  of  firms  in  the  market 
Vet,  UongresB,  in  enacting  Clayton  §  7,  did  not  forbid  all  horizontal 
mergers  but  only  those  which  may  lessen  competition  substantially  or 
tend  to  create  a  monopoly.  Indeed,  the  legislative  history  of  Clayton 
^  7  shows  that  Congress  did  not  intend  to  impede  mergers  of  smaller 
companies  in  order  to  enable  them  to  compete  more  cfFcctivciy  with 
larger  firms.'^'   The  government,  therefore,  proves  nothing  uulawfnl 


171       Sec  BrowK  Shot  Co.  v.  Uttited  Slates,  sufn,  at  319  n.34.    The  govem- 
nieiit  would  liave  us  invert  the  failing  comiNuiy  ddeiue  enunciated  in  Inttr- 
national  Shot  Co.  v.  Ftdtrai  Trade  Coinm  n,  supra,  into  the  proposition  that 
thriving  conipetitOTi  may  not  mei^.    Such  a  rule  would  invalidate  nuri 
horizontal  mergers  an  per  se  violations  of  Ciaytoii  g  7.  There  is  nothing  in  lb 
text  or  in  the  legislative  history  ol  (JIayton  §  7  to  support  any  sucti  propositia 
The  govemmeiit,  thus,  docs  not  meet  its  burden  of  proof  and  shift  the  txt 
of  justifying  the  transaction  to  a  defendant  merely  by  showing  that  the  pi 
tics  to  a  horizontal  mciger  were  previously  successful.   Ttie  critical  quest 
under  Sherman  §  1  and  Uayton  §  7  is  not  how  big  or  prosperous  the  par 
to  a  merger  were,  but  whether  tlieir  union  unreasonably  restrains  trade,  f 
sltadows  a  substantial  lessening  of  competition,  or  tends  to  create  a  nMiw 
Those  proscribed  effects  may,  or  may  not,  follow  from  the  merger  a 
or  prosperious  coiipetitors,  but,  as  we  shall  see,  tlie  answer  i         ^-  " 
setting. 
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by  the  naked  faot  that  the  acquiring  firm  has  increased  ita  market 
share  or  that  a  merger  has  increased  couoentratiou. 

We  first  explore  whether  the  market  share  obtained  by  this 
merger  is  presomptiTely  illegal  or  decisive  without  regard  to  other 
factors. 

In  United  States  v,  Philadelphia  National  Bank,  supra,"^  the  set- 
ting was  that  the  consummation  of  the  merger  of  PNB  and  Girard 
woold  have  increased  concentration  in  a  single  firm  by  64%  and  have 
created  a  dominant  bank  far  larger  than  any  of  its  competitors.  It 
would  foreclose  30%*^'  of  the  business  in  the  relevant  market  and 
enjoy  better  than  a  50%  advantage  in  market  share  over  its  nearest 
rival.  Moreover,  if  the  merger  were  consummated,  significant  dis- 
parities would  separate  each  bank  except  two  from  its  closest  smaller 
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Makket  Shares 

IN  Philadelphia 

Bijm  Mtrgtr 

Aiter  Merger 

Dtposiui 

Depoatel 

Ami        Nm,, 

Share 

Concen- 
tration 

Rant        None 

Coneen- 
SImre    tration 

1 
2 
3 
4 
5 
6-42 

FiraPa. 
PNB 
Gkaid 
Provid.  TrA 
Fiddil7 
37  Ottos 

2251, 
21 
15 
10 
9 
23 

22% 
43% 
58% 
68% 
77% 
100% 

1  PNB  &  Ginid 

2  First  P«. 

3  Provid.  Trd. 

4  Fidelity 

5  Central-Pa. 
6-41        36  Others 

36%      36% 
22         58% 
10         68% 
9         77% 
5         82% 
18        100% 

Tolal 

lOOJfc 

Total 

100% 

f  Percentages  have  been  rounded  to  equal  100%. 

Source:  Govemnient's  Jurisdictional  Statement  on  Appeal,  p.  8,  United  Stales 

V.  Phiiadelphia  National  Bank,  supra;  374  U.S.  at  331 ;  201  F.  Supp. 

at  366. 

173       The  gDvermnent  claimed  that  the  new  fimi  would  control  37%  of  the  assets, 

36%  of  the  deposits,  and  34%  of  the  loans,  but  the  Supreme  Court  "shaded" 

the  percentages  to  30%  by  eliminating  business  which  originated  in  a  diRerent 

geogniphic  market.    United  States  v.  PhUadelfhia  National  Bank,  supra,  at 

364  a.  40;  201  F.  Supp.  366. 
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competitor  thereby  apucttUig  the  competitive  balaucc  of  the  market 
structure.*'* 

In  United  States  v.  Aluininvm  Co.  of  Atnerica,  aupra,  Alooa't- 
merger  with  Rome  increased  conccuti-atioii  by  only  4.6%,  bat  that  wie 
significant  in  the  setting  for  it  was  enough  to  cause  foreclosure  of  29.1^ 
of  the  market  by  a  single  firm  which  already  enjoyed  a  commauding 
lead  in  a  market  of  too  few  competitors.'"  Again,  significant  dis- 
parities in  market  share  separated  each  competitor  except  two  from 
its  nearest  rival,  and,  as  in  PhUadelphio,  the  increment  of  only  1Z% 
obtained  by  merger  concentrated  nearly  30%  o:'  the  market  in  a  siuglc 
dominant  firm. 
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Market  Structure  in  Philadelphia 
Deposits 
(Largest  Share  Equals  100} 


Before  Merger  After  Mergtr 


Bank  No.  1  (22%=)  100  (36%=)  100 

Bank  No.  2  97  62 

Bank  No.  3  65  28 

Bank  No.  4  45  26 

Bank  No.  5  42  IS 

Source :  GoveninKnt's  Brief  on  Aweal,  p.  10,  United  SUUts 
V.  Philadelphia  National  Bank,  supra. 

S 

Market  Structure  in  Alcoa 
Before  Merger  Afttr  Merger 


Cotuen- 

Coticns- 

Rank      Name 

Short 

Italian 

Rank      Natut 

Shar, 

tralion 

1     Alcoa 

27.%% 

27.8% 

1    Alcoa 

29.1% 

29.1% 

23.1 

50.9% 

2    Kaiser 

23.1 

522% 

3    Anaconda 

15.8 

66.7% 

3     Anaconda 

15.8 

68X1% 

4    Reynolds 

10.4 

77.1% 

4    Reynolds 

10.4 

78.4% 

S    General  Cable 

6.0 

83.1!(, 

5    General  Cable 

6.0 

84.4% 

6    Olin  Math. 

4.5 

87.6% 

6    Olin  Math. 

4J 

88.9% 

7    Essex 

4.S 

92.1% 

7    Essex 

4.5 

93.4% 

8    Southwire 

2.3 

2.3 

957% 

9    Rome 

1.3 

95.7% 

9           ? 

? 

? 

Total9Fimis   95.7%  Total  8  Firms  95.7% 

All  Others  4.3%  All  Others  4J% 

Source:    Government's  Brief  on  Appeal,  p.  19,  Untied  Slates  V.  Alu- 
minum Co.  of  Ameriea.  supra,  and  377  U.S.  277-78. 
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In  United  States  v.  Continental  Can  Co.,  supra,  the  merger  of 
Oontmental  vith  Hazel-Atlas  moreased  coucentratioii  by  14^  bnt 
resulted  in  oontrol  of  2&%  of  the  market  in  a  single  firm  which  already 
ranked  second."*  Although  the  share  foreclosed  was  5%  less  than 
that  fomul  nndne  in  Philadelphia  and  Alcoa,  the  coort,  holding  that  it 
approached  the  presumptively  illegal  line,  lowered  the  bat  live  points, 
utd  Continental  was  too  big  to  crawl  onder. 

The  iooal  market  share  foreclosed  by  this  merger  does  not  approach 
those  in  the  trilogy  of  cases  the  government  summons  to  its  aid.  Here, 
immediatdiy  after  the  merger,  according  to  the  aporions  shares  inherent 
in  the  hypothesis  of  one  relevant  geographic  market,  the  merger  cre- 
ated, not  a  iirm  with  a  dominant  one-third  or  one-foarth,  but  a  bank 
with  only  a  tenuous  hold  ou  about  oue-cighth,  with  13.6%  of  the  metro- 
politan area's  total  assets,  1S.S%  of  the  deposits,  and  12%  of  the 
loans.  Two  years  after  the  merger,  the  percentages  had  decreased  to 
11.9%,  12%,  and  1L1%,  respecuvely,  and  they  have  since  declined  to 
UJ>%,  U.6%  and  losjb,  respectively. 

There  can  be  no  question  that  the  merger  created  a  firm  with  an 
inoreased  share,  but  the  increment  resulted  in  a  bank  one-third  to  one- 
half  smaller  than  its  two  larger  local  competitors,  and  only  slightly 
larger  than  the  next  three.  The  merger  narrowed  the  gap  previously 
existing  in  the  market  structure  between  the  second  and  third  largest 
banks,  bnt  widened  the  gap  between  the  seventh  and  eighth  largest 
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Masket  Stkuctukx 

IN  CONTIIfUITAL  Can 

Befort  Mtrger 

After  Mtrger 

Rank      Na>He            Share 

1  American  Can  26^% 

2  Continental        21.9 

3  Owens-IU.         112 

4  Anchor-Hock.     3.8 

5  National  Can      3.3 

6  Hazd-Atlas        3.1 

Concen- 
tration 

48.7% 
59.9% 
63.7% 
67.0% 
?0.1% 

Rank      Nam           Share 

1  American  Can  26.8% 

2  Continental       25.0 

3  Owen*-IU.         112 

4  Anchor-Hock.     3.8 

5  National  Can      3.3 

6  ?                  ? 

tratien 

51.8% 
63i)% 
66.8% 
70.1% 

Total  6  Firms   70.1%                             Total  5  Finns   70.1% 

Mothers        29.9%                             AU  Others        295% 

Source:   Vttittd  Slates  v.  Continental  Can  Co..  tupra.  at  461 
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Ab  noted  earlier,  we  cannot  ascertain  defendant's  actoal  share  of 
the  true  local  market,  and  it  may  be  greater  or  Ichk  than  the  sbarex 
shown  hj  the  homogeneizcd  statiBtice  employed  in  the  foregoing  com- 
parisons. We  are  confident,  however,  that  the  government  has  failed 
to  prove  that  defendant's  share  approacbeu  the  presumptively  ill<^pai 
lines  drawn  in  PkUadelphia,  Alcoa,  and  CoMtm&Ual  Com. 

Viewing  the  merger  in  the  national  market,  we  note  at  the  outset 
that  it  did  not  increase  the  share  held  1^  the  three  largest  firms.  Imme- 
diately after  the  merger,  defendant  moved  to  fourth  place,  but  its  in- 
cremental share  did  not  remotely  approach  a  decisive  one-third  or  one- 
fourth  of  the  market,  but  amounted  only  to  an  inconclusive  and  vul- 
nerable 4.227a  of  the  assets,  4.11'A>  of  Uie  deposits,  and  6.ol^  of  the 
loans,  and  since  the  merger,  with  the  entry  of  newcomers  into  the  na- 
tionai.  market  and  greater  relative  growth  rates  of  smaller  competitors, 
defendant's  share  has  declined  to  3^^  of  the  assets,  3A1%  of  the 
deposits,  and  3.27^  of  the  loans. 

Although  defendant's  incremental  share  increased  deposit  con- 
centration in  a  single  bank,  the  increase  narrowed  the  gap  previously 
existing  in  the  competitive  structure  where  the  third  largest  bank  had 
nearly  a  100^  advantage  in  market  share  over  its  closest  smaller  rivaL 
The  merger  thereby  improved  the  balance  of  the  competitive  structure 
fuid  intensified  competition  for  the  three  leaders.  Aloreover,  unlike 
Philadelphia,  Alcoa,  and  Continental  Can,  defendant's  incremental 
share  did  not  give  it  a  decisive  lead  over  ity  next  smaller  competitor. 
The  gap  in  market  share  between  defendant  and  the  next  ranking  com- 
petitor ranged  from  a  "»'"'""""  of  .35%  in  loans  to  1.12%  in  deposits, 
and  the  shares  of  the  remaining  competitors  were  so  graduated  from 
top  to  bottom  that  no  one  bank  had  any  decisive  advantage  in  market 
share  over  its  next  smaller  competitor."' 

We  think  the  foregoing  analysis,  though  based  on  spnrions  fig- 
nres,  demonstrates  that  the  government  has  failed  to  prove  that  defen- 
dant's true  national  market  share  approaches  the  30%  or  25%  market 
shares  held  inherently  anticompetitive  in  Philadelphia,  Alcoa,  and  Con- 
tinental Can,  We,  therefore,  find  nothing  in  the  numerology  of  the 
trilogy  of  cases  which  would  warrant  a  conclusion  Uiat  this  merger  is 
inherently  illegal  in  either  market  merely  on  the  basis  of  the  maitet 
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share  foreoloeed  by  defeodant  or  the  percental  of  increase  in  conoeQ- 
-fntioii  in  a  single  firm. 

Beoognizing  that  even  on  ite  one  market  theory  the  share  fore- 
elosed  by  defendant  here  falls  short  of  the  line  drawn  in  the  trilogy, 
the  government  next  urges  that  the  merger  is  inherently  antieompeti- 
tive  beeanae  defendant's  suprionB  share  ia  greater  than  that  fonnd 
ondne  in  other  cases  involving  different  industries,  different  markets, 
different  histories,  and  different  market  stmctares.  Defendant  counters 
with  OSBOB  snstaining  mergers  which  created  market  shares  greater 
than  that  foreclosed  here.  We  think  neither  contention  Booud.*"  Mani- 
festly, the  same  percentage  share  may  be  ondne  in  one  maritet  setting 
and  devoid  of  any  anUcompetitive  repercussions  in  another.  Like  the 
.  Congress,  we  think  that  antitrust  oases,  with  their  infinite  variables 
set  in  a  dynamic  economy,  can  no  more  be  cast  into  rigid  and  static 
molds  than  can  the  size  and  shape  of  a  cloud.  Moreover,  we  have  been 
taught,  before,  by,  and  since  PhiladelpMa,  that  no  particular  percent- 
age share  can  be  deemed  critical,  and  that  the  required  prediction  of 
future  anticompetitive  effects  cannot  be  made  without  a  firm  under- 
standing of  the  unique  structure  and  history  of  the  relevant  markets  in- 
volved in  the  case  under  consideration.  Brovm  Shoe  Co.  v.  United 
States,  aupra,  at  321;  United  States  v.  PhUadelph4a  National  Bank, 
swpra,  at  362,  364  n.41 ;  United  States  v.  Continental  Can  Co.,  supra, 
at  456,  458. 

We  cannot,  therefore,  conclude  that  this  merger  is  illegal  merely 
because  the  market  shares  foreclosed  may  be  greater  here  than  the 
shares  found  undue  in  other  caeea.  Nor  can  we  conclude  that  the 
merger  is  lawful  simply  because  the  shares  here  may  be  less  than  those 
found  undue  in  Philadelphia,  Alcoa,  and  ContinenttU  Can.  In  short, 
neither  Philadelphia  nor  any  other  case  fashions  a  template  which 
mechanically  supplies  the  answers  in  all  other  merger  cases  as  to  what 
pereentage  constitutes  an  "undue"  market  share  or  threatens  "undue" 
ooncentration  in  a  single  firm.  We  must  look  beyond  numerology, 
therefore,  to  determine  whether  this  merger  has  created  a  finn  fore- 
closing an  "undue"  share  of  either  market  or  threatening  "undue" 
concentration  in  one  firm. 

Implicitly  conceding  as  much,  the  government  urges  that  the  in- 
crease here  offends  the  Clayton  Act  because  defendant's  market  share 


179      Congress,  in  amending  Clayton  §  7,  neither  adopted  nor  rejected  such  c 
teria.  Brmm  Sht>e  Co.  v.  United  States,  supra  at  320. 
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gives  it  an  advantAge  over  Binaller  competiton  in  greater  1 
limits,  more  advertising  reaoarces,  and  more  braoeh  offices.  There  can 
be  no  question  that  greater  lending  limits  give  defendant  an  advantage 
over  smaller  competitors.  Nor  can  there  be  any  doubt  that  defendant 
can  advertise  on  a  scale  that  smaller  competitors  cannot  afford,  bat, 
for  sure,  the  merger  has  not  hushed  the  din  of  rival  commensals. 
Likewise  defendant's  expanded  branch  system  —  larger  than  any 
other  in  the  area  —  does  give  it  an  advantage  in  the  local  markrt. 

The  fact  that  a  merger  oreates  a  firm  with  an  advantage  over 
competitors  is  a  relevant,  though  not  a  dedsive,  factor.  "[S]xpanaion 
[by  merger]  is  not  rendered  onlawfol  by  the  mere  faot  that  nuU  , . . 
[competitors]  may  be  adversely  affected."  Broum  SAoe  Co.  v.  Vmtti 
States,  supra,  at  344.  A  fortiori,  there  is  nothing  nnlawfol  in  the  sole 
fact  that  a  merger  reduces  the  advantage  of  larger  competitors;  goite 
the  contrary.  A  struggle  for  advantage  over  competitors,  large  and 
small,  is  the  essence  of  competition^"*  and  "it  is  competition,  not 
competitors,  which  the  Act  protects."  Brovm  Shoe  Co.  v.  Dmit«i 
States,  supra,  at  344.  The  Clayton  Act,  therefore,  neither  grants  an 
inviolate  domain  to  the  industry  leaders  nor  freeies  smaller  oompati* 
tors  with  the  status  giio."*  "Taken  as  a  whole,  the  legislative  history 
[of  Clayton  i  7]  illuminates  congressional  ooneem  with  the  proteotion 
of  competition,  not  competitors,  and  its  desire  to  restrain  mergus 
only  to  the  extent  that  such  combinations  may  tend  to  lessen  oonqieti- 
tion"  substantially.    Brawn  Shoe  Co.  v.  United  States,  supra,  at  320: 

The  government  is  thus  required  to  prove  something  more  than 
the  naked  fact  that  the  merger  creates  a  firm  with  an  advantage  over 
competitors.  PhiladelpMa  teaches  that  when  market  share  advantage 
over  competitors  is  the  decisive  factor,  the  "something  more"  re- 
quired by  Clayton  ^  7  is  proof  that  the  merger  creates  a  firm  fore- 
closing an  "undue"  share,  or  that  it  threatens  "undue"  eonoentratum 
either  in  a  single  firm  or  in  a  handful  of  competitors.  PMIadelpkia, 
Aleoa,  and  Continental  Can,  however,  give  little  gnidanoe,  aside  tnm 
the  context  of  their  own  facts,  on  the  underlying  eriteria'  for  detennin- 
\ 

180      Conuneiit,  "Substantially  to  Lessen  Canipetition  .  .  .  :  Current  Problems  of 
Horizontal  Mergers,  68  ¥ale  L.  J.  1627, 1638  (1959). 

n  Shot  Co.  V.  Unittd  Slalts,  tufr^ 
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ing  iriiether  a  given  merger  foredosoB  an  "ondne"  share  or  threataiu 
"imdiie"  oonoentratioii  in  a  single  firm.  Those  cases  thus  afford  no 
eaay  answer  to  IMs  one  where  the  share  foreolosed  b;  the  reatUtiiig 
boiUc  in  both  markets  is  nneertain,  and  on  the  basis  of  spurioas  statis- 
tiofl,  far  leas  than  the  shares  fonnd  inherently  antieompetitive  there. 
It  appears,  however,  from  the  market  faots  in  the  three  oases,  the 
legislative  history  of  Clayton  ^  7,  and  the  teaching  of  Broum  Shoe  and 
earlier  cases,  '*'  that  the  key  to  the  problem  lies  in  whether  the  share 
of  the  market  foreclosed  by  one,  or  a  few  competitors,  as  a  resnlt  of 
a  merger  is  so  large  relative  to  the  shares  held  by  remaining  competi- 
tors that  it  threatens  to  arm  one,  or  a  few,  with  a  decisive  advantage 
in  the  competitive  stmggle,  or  significantly  limits  the  opportunity  for 
other  firms  to  enter  into,  or  remain  in,  the  market. 

Clayton  ^  7  does  not  contain  the  words  "undue"  or  "significant." 
'We  look,  thei:«fore,  to  its  legislative  lustoiy  for  gnidanoe.  The  Beport 
of  the  House  Judiciary  Committee"*  observes  that  a  significant  reduc- 
tion in  the  vigor  of  competition  could  be  perceived  if  "the  relative 
siae  of  the  acquiring  corporation  had  increased  to  such  a  point  that 
its  advantage  over  competitors  threatened  to  be  'decisive.*  "  Brovm 
Shoe  Co.  V.  United  States,  aupra,  at  321  n.  36l  (emphasis  added).  It 
cannot  be  denied  that  a  firm  actually  having  a  decisive  advantage  over 
its  eompetitors  is  in  the  driver's  seat  and  able  to  control  prices  and 
curtail  competition.  In  short,  it  possesses  monopo^  power.  Umtid 
States  V.  £.  I.  du  Pont  de  Nemours  d  Co.,  361  U.  S.  377,  391  (1956). 
A  merger,  therefore,  which  threatens  to  create  such  a  decisive  ad- 
vantage tends  to  create  a  monopoly  and  is  illegal  within  the  meaning 
tA  Cilaytou  %  7.  We  find  support  for  that  approach  both  in  seholarly 
studies'**  and  in  the  teaching  of  Brown  Shoe  Co.  v  United  States,  supra, 
where,  considering  the  same  problem,  bat  in  the  setting  of  a  vertical 
merger,  the  court  said,  at  328-29: 


182  Earlier  cases  taught  that  &e  share  foreclosed  must  be  found  to  constitute  a 
lutwfntwl  share  of  the  relevant  market.  Sumdard  OU  Co.  of  CaUforma  v. 
Umltd  Statts.  lufra,  at  314.  "That  is  to  say,  the  opportunities  for  other 
traders  to  enter  into  or  remain  in  that  market  must  be  significantly  ttnuted." 
Tampa  EUctric  Co.  v.  ffashviile  Cool  Co..  supra,  at  328. 

183  H.R.Rep.No.ll91,p.a 

184  See  Handler  and  Robinscm,  a  Decade  of  Administration  of  the  Cellcr< 
Kefauvcr  Antimerger  Act,  61  Colum.  L.  Rev.  629,  670  (1961). 
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0.    ConeeKtraHon. 

The  gorenunent  userts  that  both  markets  are  highly  oonoentrated 
and  have  'witaessed  a  recent  trend  toward  oligopoly.  Therefore,  the 
government  nrges,  even  though  the  percentage  of  increase  in  defend- 
ant's share  in  each  market  may  be  indeoisive  standing  alone,  none- 
theless, the  increase  in  concentration  caused  by  the  merger  becomes 
ugnificant  and  dedsive  when  viewed  in  the  stmctoral  setting  and 
history  of  tbe  markets.  The  government  tben  predicts  that  this  merger 
will  trigger  others  and  nrgea  that  this  is  the  place  to  call  a  halt  in 
order  to  cnrb  a  tendency  to  monopoly  in  its  intdpienoy  before  customer 
alternatives  disappear. 

Defendant  contends  that  this  merger  does  not  significantly  augment 
concentration  or  any  trend  in  that  direction  becanse  the  business  of  the 
oonstitnent  banks  was  more  complementary  than  competitive,  commer- 
cial banking  in  both  markets  is  fragmented  rather  than  concentrated, 
newcomers  have  entered,  and  the  combined  market  share  of  the  larger 
banks  has  remained  well  within  the  Umita  necessary  to  effective  and 
vigorous  competition  among  many  enterprises  despite  past  mergers. 
The  merger,  defendant  assertH,  does  not  threaten  to  spark  a  chain 
reaction  toward  undue  concentration  in  either  market  because  contem- 
porary market  conditions  and  recent  changes  in  state  and  federal  law 
make  a  myth  of  the  government's  predictions. 

"The  dconinant  theme  pervading  congressional  consideration  of 
the  1950  amendments  [to  Clayton  ^  7]  was  a  fear  of  what  was  con- 
sidared  to  be  a  rising  tide  of  economic  concentration  in  the  American 
eoonomy."  Broton  Shoe  Co.  v.  Ufoted  States,  supra,  at  315.  See  also 
United  States  v.  Contmental  Can  Co.,  supra,  at  4€l-62;  United  States  v. 
AUtmimim  Co.  of  America,  supra,  at  278-81 ;  United  States  v.  Phila- 
delphia National  Bank,  supra,  at  362-70.  The  '  'keystone  in  the  erection 
of  a  barrier  to  what  Congress  saw  was  the  rising  tide  of  economic 
concentration,  was  its  provision  of  anthority  for  arresting  mergers  at 
a  time  when  the  trend  to  a  lessening  of  competition  in  a  line  of  commerce 
was  still  in  its  indpiency.  Congress  saw  the  process  of  concentration  in 
American  business  as  a  dynamic  force ;  it  sought  to  assure  ...  the  courts 
tbe  power  to  brake  this  force  at  its  outset  and  before  it  gathered  mo- 
mentum." Brown  Shoe  Co.  v.  United  States,  supra,  at  317-18  (emphasis 
added). 
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Every  horizontal  mei^er  causes  some  increaBS  in,  and  tenob 
x>ward,  concentration  by  permanently  eliminating  one  firm  from  the 
field.  Congress,  however,  did  not  meike  all  horiioDtal  mergers  illegal 
per  se,  although  it  was  plainly  aware  that  banking,  like  almost  every 
other  indnstrj-  Ln  the  American  economy,  had  a  history  of  mergers. 
There  is,  thaa,  no  basia  either  in  the  atatnte  or  in  its  legislative  history 
for  eqaating  every  increase  in,  or  tendency  toward,  cODceotratioD  with 
a  tendency  toward  oligopoly  or  either  of  the  anticompetitive  effects 
expressly  proacribed  by  amended  Clayton  %  7."* 

The  grand  design  of  Clayton  ^  7  was,  of  coarse,  to  cnrb  tendendes 
toward  monopoly  in  their  incipiency,  bat  "incipiency"  is  an  elastic 
term,  and  it  cannot  be  stretched  to  the  extreme  of  onrbing  every  in- 
crease in,  or  tendency  toward,  concentration.  The  government,  there- 
fore, does  not  prove  its  case  simply  by  reciting  "Ten  Little  Indians," 
for  while  Clayton  §7  bans  "all  mergers  having  demonstrable  anti- 
competitive effects,  Congroaa  recognized  the  atimolant  to  competition 
that  might  flow  from  particular  mergera."  Broum  Shoe  Co.  v.  Unittd 
States,  supra,  at  319  (emphasis  added). 

Whether  "incipiency"  should  be  stretched  to  curb  an  increase  in, 
or  tendency  toward,  concentration  caused,  or  threatened,  by  a  given 
merger  depends  on  the  setting  in  which  those  factors  are  placed.  If 
concentration  is  already  high,  or  if  there  is  a  strong  trend  in  that 
direction,  even  a  slight  or  minute  increase  runs  afoul  of  Clayton  ^  7. 
United  States  v.  Continental  Can  Co.,  supra;  United  States  v.  AUiminum 
Co.  of  America,  supra.  The  altimate  question  is  whether  this  merger, 
viewed  in  the  structure,  history,  and  probable  fatnre  of  the  market,  is 
of  the  type  which  Congress  intended  to  proscribe.  Brown  Shoe  Co.  v. 
United  States,  supra,  at  329. 

Having  laid  out  the  ground  rules,  we  proceed  to  the  probable  im- 
pact of  the  merger  on  concentration  in  the  local  market. 

D.     The  Level  of  Concentration  Esnstmg  in  the  Local  Market  Befot 
the  Merger. 

The  initial  problem  is  determination  of  the  level  of  concentrat' 
existing  at  the  time  of  this  merger.  The  government's  contention  f 


'}       Handler  and  Robinson,  The  Supreme  Court  vs.  Corporate  Mergers,  Fc 
Magazine,  Jan.  1965. 
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the  local  market  was  oligopolistic  before  the  merger  rests  not  oo  preda- 
tory oondnot  or  coUnsive  behavior  bnt  on  the  BtroDtiire  and  history  of 
the  market."*  The  government  does  not,  and  indeed  could  not,  claim 
that  the  stractore  of  the  market  ia  one  of  few  sellers.  Bather,  it  is  the 
government's  thesis  that  a  comparatively  fev  banks  control  a  dispro- 
portionately larg:e  share  of  the  market  and  that  a  merger  trend  is 
rapidly  concentrating  more  and  more  local  business  and  formerly 
independent  banks  into  fewer  and  few«r  bands.  Therefore,  the  govern- 
ment urges,  the  addition  to  concentration,  or  to  the  trend,  oansed  or 
threatened  by  this  merger,  thwarts  the  design  of  Clayton  ^  7  to.  arrest 
a  trend  toward  oligopoly — the  tendency  to  monopoly — in  its  indpiency. 
The  government  suggests  no  criteria  for  determining  the  critical 
level  of  concentration  in  the  local  market.  Instead,  it  invites  as  to 
compare  its  spnrioiu  statistics  with  the  statistics  in  Philadelphia, 
Alcoa,  and  Continentai  Can,  We  find  socb  a  comparison  neither  neces- 
sary nor  productive.  The  government's  fragile  foundation  and  differ- 
ent market  facts  would  undermine  any  conclusion  we  might  draw  from 
nnit<<)ting  numbere. 

Defendant  argues  that  a  comparison  of  the  level  ot  concentration 
in  N«w  York  with  that  of  other  metropolitan  areas  demonstrates  that 
the  local  market  is  not  unduly  concentrated.  It  points  to  evidence 
thatf  even  on  the  government's  figures,  the  combined  "market  share" 
of  the  five  largest  banks  is  less  in  New  York  than  in  57  out  of  65  other 
metropolitan  areas,  the  share  of  the  three  largest  less  than  in  5S  out 
of  65  others,  and  the  share  of  the  largest  bank  less  than  in  60  others. 
The  comparisons  do  not  afford  an  index  for  determining  whether  con- 
oentration  is  undue  in  the  market  under  consideration  here,  for  the 
amnber  of  competitors  was  more  in  New  York  than  in  60  out  of  65 
other  metropolitan  areas,'"  and  manifestly  the  share  of  the  five  largest 
banks  in  a  market  of  72  competitors  cannot  be  equated  to  the  share  of 


186  The  theoiy  requircG  proof  of  market  structure.  Hale  and  Hale,  Market 
Power:  Size  and  Siape  Under  the  Sbermau  Act  (1958),  ch.  3.  p.  89.  There 
ii  no  requirement,  however,  that  market  structure  be  proved  with  mathe- 
matical certainty  or  perfect  accuracy.  Untied  States  v.  Fhiiadelphia  National 
Bemk,  supra. 

187 
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the  five  largest  banka  in  a  market  where,  for  example,  there  are  only 
five  or  six.  Concentration  ratios  might  be  computed  and  compared,  bat 
defendant  makes  no  such  attempt,  and  we  think  the  resnlts  would  still 
leave  db  without  a  valid  gauge.  Moreover,  the  question  is  not  whether 
ooncentration  is  greater  or  less  than  elsewhere,  but  whether  it  threatens 
to  reach  anticompetitive  proportions  here  as  a  result  of  the  merger. 
Tbns,  we  find  both  the  government's  and  defendant's  tests  for  measur- 
ing the  critical  level  of  concentration  unsound. 

The  number  and  relative  strength  of  firms  necessary  to  effective 
competition  cannot  be  compressed  into  a  formula,  and  obviously  what 
constitutes  undue  concentration  in  one  industry  or  one  market  may  not 
in  another.*"  Banking  is  a  regulated  industry.  Defendant,  therefore, 
argues  that  the  banking  agencies  are  the  best  judges  of  the  critical  level 
of  concentration  and  asks  us  to  accept  their  conclusions  that  neither 
market  was  overly  concentrated  and  that  the  merger  did  not  increase 
concentration  significantly.  The  government  complains,  however,  that 
in  assessing  the  competitive  effect  of  the  merger,  the  banking  agencies 
relied  only  on  aggregate  figures ;  yet  the  government  aaks  us  to  accept 
precisely  the  same  sort  of  figures  as  one  basis  for  determining  con- 
centration. 

PhUadelphia  teaches  that  we  are  not  bound  by  the  banking  agencies' 
conclusions  and  that  we  must  judge  the  validity  of  the  merger  solely 
in  the  context  of  the  antitrust  laws.  But  surely,  in  the  face  of  the  bank- 
ing agencies'  opinions,  we  cannot  speculate  that  either  market  is  unduly 
concentrated  or  base  our  decision  on  a  distorted  picture  merely  to  make 
things  easy  for  the  government.  Once  again,  therefore,  we  must  look 
behind  the  spurious  statistics  for  some  meaningful  basis  for  rational 
judgment. 

The  aggregate  figures  on  which  the  government  relies  are  only 
the  distorted  shadow  of  the  true  local  market,  and  it  cannot  be  trans- 
formed into  the  real  image  by  the  mere  incantation  of  numbers,  dollars, 
and  shibboleths.  The  real  size  and  shape  of  the  local  market  lies  invis- 
ible beneath  the  overlapping  national  market,  and  we  cannot  extract 
it  from  the  government's  statistics  unless  we  indulge  in  sheer  guess- 


1      U.  S.  At^.  Gen.  Nat.  Comm.  to  Study  the  Antitrust  Laws,  Report  32S 
(19S5). 
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work."*  We  think,  however,  that  the  stractore  of  the  local  market  can 
be  perceived  from  the  evidence  with  fidelity  to  competitive  realities  if 
w«  focDB,  not  apon  its  distorted  shadow,  bat  npon  its  sobetance — the 


}  If  we  guess  that  the  pattern  of  business  of  each  of  the  five  larger  inte- 
grated banks  is  exactly  uke  Manufacturers',  that  the  pattern  of  business  of 
wholesale  banks  is  exactly  like  Hanover's,  and  that  smaller  retail  banks, 
wiginate  ait  of  their  business  in  the  local  market,  we  could  shade  the  shares 
of  all  the  other  bonks  in  the  local  market  (Appendix  B)  by  applying  to  inte- 
grated banks  the  peicent^e  of  local  business  originated  oy  Manuiacturers, 
and  to  wholesale  Danks  the  percentage  tor  Hanover  (,^pendix  A).  Market 
shares  at  December  31,  1%U  would  then  be  as  follows: 
Shaded  Deposits  And  Loans, 

As  of  December  31. 1960." 

Shaded  Shaded  Shaded 

Rank  Name  of  Bank  Deposits  Loans 

1  Chase  Manhattan  Bank  21,68%  2134% 

2  First  Natl  Qty  Bank  19.05  18.13 

3  Chemical  Bk.  N.  Y.  Tr. 11.01  10,58 

4  Manufacturers  Trust  10.01  7.45 

5  Bankers  Trust  8.46  7.34 

Pre-Mergcr  Concentration 70.21%  MM% 

14       Hanover  Bank   1,83  .83 

ks 27.96  34.33 


Total  All  Banks  100.00%  100.00% 

'  Formula:  Sum  of  Deposits  (Loans)  of  each  bank  allocable  to  Local  Market= 
Total  Local   Market.    Each  bank's   Deposits    (Loans)    so  aUocated-i-Total 
Local  Market=Local  Market  Share. 
Source:  Appendix  A;  Appendix  B;  PX  17. 

Many  controlling  decisions  of  the  Supreme  Court  were  decided  after  the 
trial.  'Ihe  court,  tUeretore,  conducted  a  number  of  post-trial  conterences  with 
counsel,  and  the  record  was  opened  many  times.  Ounng  such  conterences, 
without  disdosmg  our  purpose,  we  sougnt  a  stipulation  as  to  toe  pattern 
ot  tnumess  at  every  bank  m  tne  metropolitan  area.  LaOormg  in  tne  Oark, 
ttie  parties  reacncd  a  tentative  undei  siauduig  on  toe  suoject  in  June  iyo4, 
but  wnen  a  supuiauon  was  suomiitcu  on  August  IV,  IMM,  toe  government 
inserted  an  escape  ciause,  and  we  rejected  k.  ine  aoove  taiHe  is  toe  product 
01  our  ettons  m  ttie  mtenm,  but  witnout  a  lirm  stipulation,  it  has  no  soud 
support  in  the  evidence. 
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many  accounts  of  the  general  pablio  and  small  boiinost.***  Well  awe 
90%  of  all  customers  arc  allocable  to  the  local  market.  Their  aoeomita 
are  the  coontleBS  small  deposits  and  loans  of  the  general  pablic  and 
small  basineSB  (see  Appendix  A).'*'  Such  castomers  are  fettered  by 
couTenienoe,  local  needs,  etc.  to  their  own  residential  or  wooing 
looality  for  their  banking  altemativea.  The  local  maAet,  njilike  the 
national  market,  deals  not  in  a  few,  large,  cnstom  tailored  wholesale 
transaotions  of  high  imit  profit,  bat  in  millions  of  small,  repetitive  trans- 
actions of  low  anit  profit.  Efficient,  low  cost,  and  profitable  handling 
of  retail  aoconnts  depends  on  great  volnme*"  and  moss  prooesmngtrf 
millions  of  transactions."*  The  bosiness  dictates  economies  of  snle 
which  impel  retail  banks  to  acquire  or  establish  la^e  branch  systenia 
with  oflSces  strategically  located  in  commercial  hubs,  manufaatiinng 
centers,  shopping  areas,  transportation  intersections,  and  in  oonyona 
walled  with  the  vertical  population  of  skyscraper  office  buildings  and 
high  rise  apartments.'** 

The  amount  of  loccU  bosiness  generated  per  branch  is  not  uniform. 
A  bank  with  one  branch  may  do  more  business  than  another  with  two 
or  three.  An  individnal  hank's  relative  share  of  the  market,  therefore, 
may  he  greater  or  less  than  its  relative  share  of  branches.  Nonetheless, 
at  some  point  advantages  nniqae  to  the  location,  management,  etc.  of 
one  branch  are  averaged  oat  and  overcome  by  other  branches  with  like 
advantages  and  sheer  nnmbers,  and  once  that  point  is  passed,  there  is 
a  direct  and  progressive  relationship  between  the  nnmber  of  branches, 
the  nmsber  of  customers,  the  amonnt  of  business,  and  market  ehnre. 


190  DX  1,  pp.  27  and  28. 

191  DX  1,  pp^  28,  28  «nd  37.  DX  1 -Memorandum,  pp.  9,  10,  and  13.  Studia 
of  the  F.  D.  I.  C.  show  that  over  95fo  of  alt  oeposit  accounts  are  under 
$10,000.  That  fieure  was  therefore  selected  by  Cou^esi  as  the  appraaiiate 
limit  for  Federal  Deposit  Insurance,  but  Coi^ess  is  currently  conaidena^ 
increasing  the  limit  to  $25,000  which  would  cover  over  99%  of  all  deposit 
accounts.  See  Hearings  Before  House  Committee  on  Banking  and  Currea^ 
on  H.  R.  5130,  88tb  Cong.,  1st  Scss.  5,  9,  and  74  (April  24-26,  1963); 
N.  Y.  Times,  April  13,  1963  p.  59,  coL  S ;  N.  Y.  Time*  January  10.  I9«, 
p.  59,  col.  3. 

192  DXl,p.28;DX10,p.M. 

193  DX  l-Memonmdum,  p.  29. 

194  DX  1,  p.  18. 
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The  greater  the  number  of  branehes,  the  greater  the  vidiime  and  the 
greater  the  market  share."* 

Thus,  Manofactarers  with  120  branches  won  1,254,313  retail  cns- 
tomeni  and  generated  $1,383^2,000  in  local  deposits  and  $360,810,000 
in  loans,  while  Hanover  with  10  branches  won  only  36,521  retail  oos- 
tomers  and  generated  only  $258,383,000  in  local  deposits  and  $38,686,000 
in  loans.  The  direct  relationship  between  number  of  branches,  nnmber 
of  oostomers,  and  amonnt  of  bosiness  demonstrates  that  significant  dis- 
parities in  relative  share  of  branches  breed  significant  disparities  in 
market  share.  As  the  disparities  in  relative  share  of  branches  increase, 
80  do  the  disparities  in  market  share.  Were  this  not  so,  there  is  no 
logioal  explanation  for  the  proliferation  of  branches.  Commeroial  reali' 
ties  thns  warrant  an  inference  that  concentration  of  branches  r^ects 
oolieotiTe  market  share  of  the  largest  integrated  banks  and  oonoentra- 
tion  of  the  local  market.*" 


195  DX  l,p.  18;  DX  10,  p.  14;  Appendix  A. 

196  Our  equatkni  is  suM>orted  to  some  extent  by  the  spurious  stati^cs  (Ap- 
peadix  B).  Absent  direct  evidence  of  market  share,  imperfectioas  are  in- 
Iwrent  ia  the  problem.  The  only  dues  in  the  evidence  are  the  actual  local 
business  of  the  constituent  banks  and  the  distribution  of  branches  among 
competitors.  We  must  work  within  the  limitatioiis  of  the  evidence,  dnw 
reascmable  inferences  from  known  facts,  and  fashiou  tools  for  analysis.  We 
are  not  concerned  with  mathematical  certainties  but  with  reasonable  profaa- 
Ulities.  Perfect  accuracy  must  yield  to  workaUe  compromiics.  United 
Stata  V.  PUladtlpkia  Nctl  Bank,  tufra,  at  361. 


,y  Google 


.- Baft's 


k,""* 


'■  ""^s^ 


„  Google 


AMEND   THE    BANK   MERGER   ACT   OF    1960  565 


The  diflparity  in  distribution  of  brtuodheB  manifested  by  the  fore- 
going table  compels  the  eonclasion  that  at  the  time  of  this  me^er,  a 
handfnl  of  large  banks  oootrolled  a  disproportionately  large  shw^  of 
the  local  market"*  Asoertainment  of  the  level  of  oonoeotration  existing 
before  the  merger,  however,  is  only  part  of  our  problem.  We  must  also 
discern  the  trend  and  determine  the  probable  impact  of  this  merger  on 
concentration,  and  ultimately  the  impact  of  concentration  and  this 
merger  upon  competition. 

£.  ThoTremd. 

Clayton  ^  7  "prohibits  a  given  merger  only  if  the  effect  of  tJuU 
merger  nuy  be  substantiaUy  to  lessen  competition"  or  tend  to  mo- 
nopoly. Brown  Shoe  Co.  v.  United  States,  supra,  at  332.  The  statate, 
however,  "requires  a  prognosis  of  the  probable  future  effect  of  a 
merger."  Ibid,  Detennination  of  the  probable  future  impact  calls  for 
a  prediction,  and  a  sound  prediction  demands  a  vaUd  basis  for  ptojeo- 

ti(HL 

We  think  it  plain  that  in  most  oases  a  comparison  of  the  number 
of  firms  and  the  level  of  coDceatration  in  a  market  at  the  instants  im- 
mediately before  and  after  a  merger  is  not  an  adequate  basis  for  dis- 
cerning a  trend.  Bather,  the  evolution  of  the  market  stmctare,  and 
the  effect  of  its  merger  history  over  some  reasonable  period  of  time,"* 
most  be  examined  to  discern  whether  there  is  a  trend  which  is  likely 
to  result  in  undue  concentration  if  a  given  merger  is  allowed  to  stand. 
Brown  Shoe  Co.  v.  United  States,  supra,  at  332.  Our  quest  is  to  dis- 


197  There  is  no  evidence  as  to  the  distribution  of  branches  in  Nassau  and  West- 
chester beyond  the  (act  that,  together,  12  Westchester  banks  have  104  oflicxs 
and  15  Nassau  banks  have  96  (DX  1,  Supp.  Map  of  Metropolitan  Area).  The 
partici  have  stipulated  in  effect  that  75%  of  retail  customers  are  located  in  New 
York  Ci^  and  25%  in  the  metropolitan  area  outside  die  city  (PX  14).  Since 
those  customers  located  outside  the  city  necessarily  do  part  of  their  t"nifif;g 
business  in  the  city,  branch  concentratiim  in  the  city  has  a  direct  impact  through- 
out the  metropolitan  area.  In  any  event,  we  think  the  picture  in  the  city  affords 
a  fair  sample  of  the  general  picture  throughout  the  area  and  provides  a  meaning- 
ful gauge  for  measuring  concentration.  Cf.  Broum  Shot  Co.  v.  United  States, 
tnfra,  at  339-42  n.69. 

198  In  Unittd  States  v.  Philadelphia  National  Bmi.  tnpra,  the  court  surveyed  the 
decade  before  the  merger  (374  U.S.  at  325-26) .  fiok  sunests  a  period  hetwccn 
five  to  ten  years  prior  to  the  meirer.  Bole,  Metiers  am  the  Qayton  Act,  74 
Harv.  L.  Rev.  226,  314  (1961).  We  think  the  relevant  period  varies  with  and 
dtpcndi  on  the  unique  history  of  the  market  under  consideration. 
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cover  whether  there  in  a  treiui  toward  couoeutratiou  aiid,  if  so,  whether 
the  tread  ban  reaolted  u  uuch  couccutratioii,  or  gathered  Huoh  momeo* 
tnm,  that  this  mertjier  threatena  to  increase  ooucentratiou,  or  to  aooele- 
rate  ttie  treiid,  to  preacnbed  anticompetitive  proportioua.  Id.  at  315, 
3^332-33. 

Xn  detemiiuuig  whether  there  baa  been  a  trend  toward  ooDoentra- 
tion,  there  muat  be  conaistency  m  the  number  of  iirma  employed  for 
meaauring  changes  in  tne  level  of  coiioeiitration  during  the  hiatorieal 
period  conmdered,  and,  in  compntiiig  the  percentage  of  increase  in 
concentration  over  the  period,  much  turns  on  the  number  of  firms  oon- 
aidei-ed.  lu  Philadelphia,  the  utunber  considered  in  computing  changes 
extended  down  the  lineup  of  competitors  only  to  the  point  necessary  to 
include  the  pre-merger  poaition  of  the  larger  firma."*  We,  therefore, 
employ  that  method  and  will  use  five  banks  lu  the  local  market  aa  a 
basia  for  discemiug  whether  there  is  a.  trend  toward  couoentratiou. 
We  think  that  the  history  of  the  market  since  the  end  of  World  War  11 
ia  the  relevant  period  to  be  considered  here  in  order  to  understand  how 
concentration  reached  the  level  existing  before  this  merger  and  pre> 
diet  what  the  impact  on  concentration  ia  likely  to  be  as  a  result  of  this 
merger.  We  will  sarvey  the  market  hiatory  and  ascertain  whether,  as 
a  matter  of  fact,  over  the  relevant  period  the  aggregate  share  of  the 
five  largest  firms  in  the  local  market  has  remained  fairly  consistent  or 
has  grown  so  diBproportionately  to  the  shares  of  smaller  oompetitors 
as  a  resnlt  of  mergers  that  it  is  reasonably  probable  that  this  merger 
threatena  to  result  in  concentration  of  proscribed  anticompetitive  pro- 
portions. 

As  we  have  seen,  following  World  War  11,  most  of  the  large  New 
York  banks  which  had  previously  engaged  almost  ezdosively  in  whole- 
sale baokiiig  found  it  necessary  to  enter  the  mass  local  retail  market 
in  response  to  adverse  changes  in  economic  conditions.***  The  pace 
of  the  change  was  ao  awift  that  mergers  with  existing  retail  banks. 


199  See  (/nittd  Statu  v.  Phiiadtlphia  National  Bank,  tufra,  at  365  n.42 ;  Bolt. 
Mergers  and  the  Qayton  Act,  mfra,  at  313. 

200  DX  10 ;  Bogen,  Tr.  427-37 ;  Recent  Bank  Mergers  in  New  York  Qty,  nfrt, 
p.  26  et  5cq. ;  Branch  Banking,  Bank  Mer{[ers  and  the  Public  Interest,  sufra, 
p.  163  et  seq.  The  latter  reference  dramatically  shows  one  adverse  ecooMnk 
change.  It  notes  that  between  1940  and  1960  the  papulation  of  Nassan  and 
Westdiester  grew  by  220%  and  41  % .  respectively,  while  that  of  New  York  City 
increased  only  4%.  Id.  at  38. 
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rather  thui  alow  tuid  coatly  uutry  by  iuteriul  expiuisioii,  offered  the 
only  quick  and  economiaally  feasible  lueana  of  aoquiring  a  ready  made 
brmndi  system  to  generate  the  uecessary  rolume.  The  adjuntment  to 
integrated  wholesale-retail  operations  culminated  in  27  mergers  during 
the  decade  ending  in  1960. 

The  immediate  impact  of  most  of  the  major  mergers  in  the  local 
market*"  was  more  vertical  than  horizontal,  for  the  wholnsale  bank  had 
oomparativdy  little  local  business  to  bring  to  the  retail  bank's  share. 
The  mergers,  therefore,  as  a  practical  matter,  brought  newcomers  into 
the  looal  market,  and  their  vast  resources  were  made  immediately 
available  to  the  general  public  and  small  businesseB  on  a  broad  scale. 
While  it  is  true  that  one  of  the  banks  ceased  to  be  a  separate  competi- 
tor, tho  retail  partners  did  not  vanish  from  the  arena,  for,  so  far  as 
the  record  reveals,  no  bank  closed  its  doors  or  ceased  operations. 
Bather,  the  metgers  were  followed  by  rapid  development  and  internal 
expansion  of  the  retail  side  of  the  bueiness,  but  the  resulting  bank  inte- 
grated its  local  operations  with  extensive  nationwide  and  worldwide 
wholesale  bauking. 

Manufacturers  had  a  different  hiatoi?.  It  grew  as  a  retail  bank, 
and  its  position  in  the  wholesale  market  was  built  upou  the  aggregate 
deposits  of  over  oue  million  customeru.  As  a  result,  at  the  time  of  this 
merger,  it  was  already  an  integiated  bank.  Hanover  was  predominantly 
a  wholesale  bank  operating  in  the  uatioaal  market,  but  it  also  operated 
in  the  local  market,  and,  six  months  before  the  merger,  it  had  ventured 
into  some  retail  banking.  According  to  the  evidence,  only  two  remain- 


1  The  goveranient  aimt  its  heaviest  i^ns  at  five  out  of  27  mergers  which 
occurred  in  New  York  City  during  the  decade  beginning  in  I9S0:  (1)  Chase 
National  Bank  and  Bankot  Manhattan  Co.,  after  the  latter  had  absorbed  Bnmx 
County  Trust  Co.;  (2)  First  National  Bank  and  National  City  Bank;  (3) 
Chemical  Bank  &  Trust  Co.  and  Corn  Exchange  Bank  &  Trust  Co. ;  (4)  Bank- 
ers Trust  Co.  and  seven  other  banks;  and  (5)  J.  P.  Morgan  &  Co.  and  Guaranty 
Trust  Co.  (PX  28;  PX  9).  Morgan-Guaranty  was  a  union  of  two  banks  which 
had  been  engaged  almost  exclusively  in  wholesale  banking  in  a  nationwide  mar- 
ket, and  the  resulting  bank  still  publicly  adheres  to  that  policy.  (105  Cong.  Rec. 
7832  { 1959)  ;  N.Y.  Times,  May  12, 1964,  p,  1 5) .  The  other  four  earlier  mergers 
were  all  investigated  by  the  New  York  State  Banking  Department  which  found 
that  they  did  not  increase  concentration  significantly  in  the  k>cal  market,  either 
because  they  were  unions  of  wholesale  and  retail  banks,  like  the  Chase-Manhat- 
tan merger,  or  because  the  resulting  bank  derived  a  large  portion  of  its  business 
from  the  national  market,  as  with  the  resulting  bank  in  all  four  niei^ers.  Recent 
Rank  Meigers  in  New  York  City,  suf-ra. 
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ing  banks  —  Morgan  Onaranty  and  Bank  of  New  York  —  still  continne 
to  operate  as  purely  wholesale  banks. 

Defendant  argues  that  the  government  has  failed  to  prove  that 
any  of  the  earlier  mergers  had  any  anticompetitive  effect  It  insists 
that  earlier  mergers  of  wholesale  and  retail  banks  have  not  lessened, 
but  increased,  the  vigor  of  local  competition,  and  have  not  impaired, 
but  improved,  available  sources  of  credit  for  the  general  public  and 
small  marginal  businesses.  It  stresses  that  competition  among  the  sur- 
vivors is  strong  and  vigorous  and  points  to  onoontradicted  evidence 
that  large  integrated  banks  do  not  discriminate  against  small  borrow- 
ers or  other  retail  customers,  but  make  a  special  effort  to  attract  and 
serve  their  needs,  and,  indeed,  have  blazed  new  trails  in  consnmer 
credit,  special  checking  accounts,  savings  accounts,  small  busineas 
loans,  and  in  a  broad  extension  of  branch  facilities  to  communities  and 
areas  which  could  not  support  their  own  independent  bank.***  We  have 
no  quarrel  with  defendant's  facts,  and  it  cannot  be  denied  that  interest 
rates,  service  charges,  etc,  are  low.™  Nor  do  we  doubt  that,  competitive 
factors  aside,  the  general  public  and  small  businesses  have  benefited 
from  the  mergers.  Nonetheless,  practices  harmless  in  themselves,  or 
even  those  conferring  benefits  upon  the  commonity,  cannot  be  tolerated 
when  they  tend  to  create  a  monopoly;  those  which  restrict  competi- 
tion are  unlawful  no  matter  how  beneficent  they  may  be.  It  is  of  no 
moment  that  a  short-run  by-product  may  have  been  greater  efficiency 
and  lower  costs,  for  it  is  the  theory  of  the  antitrust  laws  that  tbe  long- 
run  adviuitage  to  the  community  depends  upon  the  removal  of  re- 
straints upon  competition.  Brown  Shoe  Co.  v.  United  States,  supra,  at 
344;  Standard  OU  Co.  of  California  v.  United  States,  snpra,  at  309; 
United  States  v.  Aluminum  Co.  of  America,  148  F.  2d  416,  427-28  (2d 
Cir.  1945) ;  United  States  v.  Bethlehem  Steel  Corp.,  supra,  at  617-18. 

Although  the  earlier  mergers  were  primarily  vertical  in  their  im- 
mediate aim  and  effect,  there  can  be  no  blinking  the  fact  that,  with  the 
passage  of  time,  all  of  them  have  had  an  impact  on  concentration. 
Necessarily,  the  earlier  mergers  and  the  special  efforts  of  integrated 
banks  to  attract  retail  customers  have  brought  ever-greater  numbers 
of  formerly  independent  banks,'and  more  and  more  of  the  local  market, 
into  fewer  and  fewer  hands.  Brown  Shoe  Co.  v.  United  States,  supra, 
at  345. 


DXl,p.28. 
DXl,  pp.  37-39. 
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Id  1950  there  were  70  iiidependent  oommerciAl  banks  in  New  York 
Ci^.™  During  the  decade  27  banks  were  absorbed  by  mergers,  while 
only  three  newcomers  entered  the  local  nmrket,  and  they  were  estab- 
lished by  existing  banks.  Thus,  38.6%  of  the  commercial  banks  existing 
in  1950  ceased  to  exist  as  independent  competitors  by  1960,  and  Manu- 
facturers was  no  stranger  to  the  process."**  The  reach  for  branches 
gathered  222  banking  ofiices,  together  with  all  their  local  business,  into 
the  hands  of  a  HimiTiiHhiTig  group  of  sarriTors.™  As  a  result,  in  the 
decade  preceding  this  merger,  the  general  public  and  small  businesses 
had  been  deprived  of  over  one-third  of  their  independent  banking  alter- 
natives. 

As  we  have  seen,  at  the  time  of  this  merger,  a  handful  of  finns 
occupied  79%  of  the  branohes  in  the  City  of  New  York.  There  is  no 
need  to  rely  on  deductive  reasoning  to  learn  how  the  five  largest  inte- 
grated banks  achieved  their  dominant  position,  Hanover's  former 
chairman  tells  us:  "[A]U  of  the  five  largest  banks  in  the  complete 
market- — by  that  I  mean  the  local,  national  and  international  markets 
—  have  achieved  their  present  position  through  important  mergers.""" 

The  relative  share  of  branohes,  and  therefore  the  aggregate  market 
share  of  the  five  largest  banks  did  not  remain  consistent  while  they 
were  expanding  their  retail  operations.  Their  growth  was  not  offset 
by  growth  of  smaller  banks  or  the  entry  of  newcomers.  Bather,  as  a 
result  of  "important  mergers"  and  de  novo  branching,  the  structure  of 
the  market  was  altered  from  one  of  many  enterprises  to  one  of  a 
handful  of  firms  at  the  top  of  an  inverted  pyramid,  with  a  significant, 
and  threatening  to  obtain  a  decisive,  advantage  in  market  share.  The 
graphs  below  demonstrate  that  there  is  no  mistaking  a  strong  trend 
toward  oligopoly: 


204  PX  28.  Again,  there  are  no  merger  figures  in  evidence  for  the  whole  metro- 
politan area,  but  we  take  notice  that  Nassau  and  Westchester  have  not  escaped 
from  the  merger  trend.  Branch  Banking,  Bank  Mergers  and  the  Public  Interest, 
ntpra,  p.  104. 

205  PX24;DXI,p.3. 

206  PX28. 

207  DX  10,  p.  9.  See  also  PX  28 ;  Recent  Bank  Mergers  in  New  York  City,  sufra. 
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Haviog  ascertained  the  level  of  concentration  and  discerned  the 
trend  toward  oligopoly,  we  torn  to  consideration  of  whether  thia  merger 
threatens  to  augment  concentration  or  the  trend. 

F.  The  Increase  in  concentration  caused  or  threatened  by  the  merger. 

The  government  argaea  that  Mannfaotorers  and  Hanover  were 
Bobstantial  competitors  in  both  markets,  and  that  the  merger  therefore 
significantly  increased  concentration  and  accelerated  the  trend  by  elimi- 
nating former  comi>etition  between  them  and  removing  a  snbtantial 
factor  from  competition  as  a  whole.  Defendant  admits  that  the  con- 
stitoent  banks  were  competitors,  but  argues  that  competition  between 
them  wae  more  complementary  than  competitive,  and  therefore  the 
mei^er  did  not,  and  does  not  threaten  to,  increase  concentration  signifi- 
cantly whatever  the  pre-ezisting  level  or  trend. 

Clayton  ^  7,  of  course,  applies  to  mergers  between  actual  competitors 
even  though  the  firms  have  competed  directly  on  the  horizontal  level 
in  but  a  fraction  of  the  relevant  product  and  geographic  markets  in 
which  either  has  operated.  Cf.  Brown  Shoe  Co.  v.  United  States,  supra, 
at  337;  United  States  v.  Bethlehem  Steel  Corp.,  supra,  at  618.  The 
statute  also  bans  any  aoqniaition  by  one  corporation  of  another,  com- 
petitor or  not,  whenever  the  reasonable  likelihood  appears  that  the 
acquisition  may  lessen  competition  substantially  or  tend  to  create  a 
monopoly.  Brown  Shoe  Co.  v.  United  States,  supra,  at  317;  United 
States  V.  E.  I.  du  Pont  de  Nemours  d  Co.,  supra,  353  U.S.  at  592. 

As  we  have  seen,  Manofacturers  was  a  retail-wholesale  bank,  while 
Hanover  was  predominantly  a  wholesale  bank.  Uanofacturers  operated 
extensively  in  the  national  market  and  originated  only  a  comparatively 
small  percentage  of  ita  business  in  the  local  market.  We,  therefore, 
have  no  difficnlfy  in  concluding  tliat  the  business  of  Manufacturers  and 
Hanover  in  the  local  market  was  more  complementary  than  competitive, 
or  to  put  it  another  way,  more  vertical  than  horizontal.  It  does  not 
follow,  however,  that  competition  between  Manufacturers  and  Hanover 
on  the  horizontal  plane  was  minimal  or  insignificant,  or  that  Hanover's 
oontribution  to  the  vigor  of  local  competition  as  a  whole  was  insnbstan- 
tiaL  Nor,  as  we  have  seen  of  earlier  mergers,  does  it  follow  that  this 
merger,  in  its  vertical  aspects,  will  have  no  impact  on  concentration  in 
the  local  market 

A  detailed  comparison  of  the  local  and  national  business  of  the 
constituent  banks,  exclusive  of  trust  services,  is  set  forth  in  Appendix 
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A.  It  shows  that  36,521  (91.5^)  of  Hanover's  cnstomers  were  in  the 
local  market  compared  to  1,264,313  (99.6%)  of  Mannfacturers'.  Han- 
over originated  $258,383,000  (18.34%)  of  its  deposits,  and  $38,686,000 
(4.34%)  of  its  loans  in  the  local  market  compared  to  $1,383,252,000 
(50.37%)  and  $368,810,000  (24.10%),  respectively,  for  Manufacturers. 
Hanover  had  424  loans  aggregating  $14,234,000  to  small  business  firms 
who  borrowed  $100,000  or  less,  compared  to  9,012  such  loans  aggregat- 
ing $127,774,000  for  Manufacturers.  Hanover  had  8.7%  of  the  volun- 
tary and  court  trusteeships  held  by  New  York  City  banks  and  trust 
companies  compared  to  4.9%  for  Manufacturers.  (DX  l-Memorandum, 
pp.  41-42.)™ 

Although  Hanover's  contribution  to  local  competition  niay  seem 
small  compared  to  Manufacturers  and  other  large  integrated  banks,  it 
does  not  follow  that  it  was  insubstantial.  The  evidence,  we  think,  justifies 
an  estimate  that  Hanover  had  a  greater  share  of  the  local  market's  de- 
posits than  48  smaller  banks,  and  a  greater  share  of  its  loans  than  40 
others.*"  In  a  market  of  72  competitors,  we  cannot  say  that  the  competi- 
tion of  a  bank  aggressive  enough  to  win  a  greater  share  of  deposits  than 
two-thirds  of  the  banks  in  the  arena  was  minimal,  insignificant,  or  insub- 
stantial. Nor  can  we  say  that  it  did  not  contribute  substantially  to  the 
vigor  of  competition,  even  though  the  range  of  its  retail  services  was 
limited,  and  its  share  small,  relative  to  larger  competitors.  Quite  the 
contrary.  In  the  setting,  we  think,  Hanover  was  a  substantial,  vigorous, 
and  major  competitor.  United  States  v.  Aluminum  Co.  of  America, 
supra,  at  280  et  seq. ;  United  Slates  v.  First  National  Bank  A  Trust  Co. 
of  Lexington,  supra,  at  671-72, 

Defendant  argues,  however,  that  even  though  the  merger  eliminated 
former  competition  between  the  constituent  banks,  it  did  not  lessen  com- 
petition as  a  whole,  but  increased  the  vigor,  by  giving  small  businesses 


208  There  are  no  figures  in  evidence  showing  the  percentage  of  trust  business  in 
the  metropolitan  area  as  a  whole,  but  Chose  for  the  City  of  New  York  constitute 
a  fair  sample.  Cf.  Broum  Shoe  Co.  v.  United  Stales,  supra,  at  339-42. 

209  We  have  largely,  though  not  entirely,  corrected  the  distortion  of  Hanover's 
market  share  %  allocating  its  accounts  (Appendix  A).  The  correction,  plus 
evitlence  that  the  smaller  the  bank  the  lesser  the  distortion  of  the  spurious  sta- 
tistics, permit  our  eslimale.  Cf.  United  States  v.  Philadelphia  National  Bank, 
supra,  at  364  n.40.  Compare  Hanover's  deposits  and  loans  allocable  to  the  local 
market  with  the  total  deposits  and  loans  of  smaller  banks  shown  in  Appendix  B 
and  in  DX  64.  Compare  the  number  of  Hanover's  branches  with  the  number 
held  by  smaller  competitors,  supra,  at  p.  200. 


,y  Google 


AllEND    THE    BANE   MERGER    ACT   OF    1900 


and  other  retail  customers  not  one  leas,  but  one  more,  practical  banking 
alternative.  Defendant  points  to  evidence  that  before  the  merger  Han- 
over offered  no  savings  accounts  whatever  compared  to  465,221  for 
Manofacturers.  Since  the  merger,  7,479  new  savings  accounts  have  been 
opened  at  former  Hanover  offices  (DX  58).  Hanover  did  not  have  a  spe- 
cial checking  account  service  until  April  1960,  and  six  months  later,  at 
the  time  of  the  merger,  Hanover  had  developed  only  4,280  special  check- 
ing accounts,  and  2,953  of  them  were  acconnts  of  its  own  employees 
(DX  5).  Against  this,  Uanufactorers  had  250,021  special  checking  ac- 
connts (Appendix  A).  Since  the  merger,  the  nomber  of  special  chedcing 
accounts  at  former  Hanover  banking  oiliceB  has  increased  to  5,477,  excla- 
sive  of  employee  accounts  (DX  58).  Until  April  1960  Hanover  did  not 
offer  a  oonsumer  installment  loan  service  and  only  had  927  such  loans  at 
the  time  of  the  merger  compared  to  189,460  for  Manufacturers  (Appen- 
dix A).  By  July  25,  1963  the  number  of  such  loans  at  former  Hanover 
<^oe8  had  increased  to  3,491  (DX  5). 

There  can  be  no  question  that  one  of  the  immediate  effects  of  the 
merger  was  that  small  customers  gained  a  practical,  though  not  an  inde- 
pendent, banking  alternative  to  the  extent  that  Hanover  instituted  per- 
sonal banking  services  where  previously  it  had  none.""  It  cannot  be 
gainsaid,  however,  that  costomera  lost  an  actual  and  substantial  bank- 
ing alternative  to  the  extent  that  services  previously  offered  by  Hanover 
duplicated  those  offered  by  Manufacturers  and  other  competitors.  Small 
business  loans,  single  payment  loans  to  individuals,  IPC  demand  de- 
posits under  $100,000,  and  trust  services  loom  large  in  that  anticompeti- 
tive effect."' 

More  significantly,  customers  lost  a  potential  banking  alternative, 
for  even  though  Hanover  had  a  long  tradition  as  a  wholesale  bank,  it 
already  had  10  branches — more  than  37  other  rivals  in  the  city — ,"* 
ample  resources  to  acquire  more,  and  the  same  economic  motivations 
which  had  pressed  other  wholesale  banks  to  integrate  operations  and 
expand  into  the  mass  retail  market."*  That  it  was  sufficiently  aggressive 
and  in  a  position  to  respond  to  the  urge  appears  clear.'"  Indeed,  it  had 


210  DX  l-Mcmorandum,  p.  12. 

211  DX  1,  pp.  33, 40,  and  41 ;  Apendix  A. 

212  Seep.ZOOjw^o. 

213  DX  10,  pp.  24-25. 

214  DX10.pp.I5>»124. 
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already  established  the  audeas  of  a  personal  banking  dq>artmeint  in 
1960.  True  as  a  late  arrival  in  the  mass  market  it  had  made  Telatively 
little  headway  against  the  encircling  branches  of  entrenched  oompetir 
tors,"*  but  during  the  six  months  before  the  merger,  it  had  developed 
enough  retail  business  to  show  some  promise.  Opportunities  to  exploit 
its  advantages  WBre  on  its  dooratep.  Its  branches  were  located  in  areas 
of  tremendoos  population  density.  Some  38,700  people  could  have  banked 
with  Hanover  without  leaving  the  buildings  in  which  they  worked, 
another  1,1^,000  potential  customers  swarmed  in  the  area  of  its  10 
branches,  and  growth  projections  for  the  area  were  impressive."*  Han- 
over would,  of  course,  as  Manufacturers'  chairman  put  it,  face  "tremen- 
dous obstacles''  in  expanding  its  branch  system  internally  to  generate  a 
volume  remotely  approaching  that  held  by  integrated  banks  like  Manu- 
facturers. "Principal  among  these  would  be  the  difficulties  of  finding 
new  locations,  the  enormous  capital  investment  required,  and  the  lack  of 
traiaed  personnel.'""  An  underlying  premise  of  Uie  Clayton  Act,  how- 
ever, is  that  internal  expansion  is  more  healthy  for  the  economy  than 
expansion  by  merger.  United  States  v.  Phiiadelphia  National  Bami, 
supra,  at  370;  Brovm  Shoe  Co.  v.  United  States,  supra,  at  345  n.72. 

Surely  we  are  not  to  suppose  that  a  bank  which  at  the  end  of  six 
months'  experience  was  so  enthusiastic  about  retail  banking  that  it 
swallowed  120  branches  in  one  gulp,  was  not  ready,  able,  and  eager  to 
exploit  its  present  advantages,  as  well  as  expand  its  own  branch  system 
internally,  if  it  had  not  acquired  the  lion's  share  of  the  market's  bmiehes 
by  meiger.  Any  such  prediction  is  precluded  by  defendant's  own  wit- 
nesses who  were  emphatic  that  the  future  of  commercial  banking  lies  in 
the  local  retail  market,  and  it  is  plain  that  Hanover  had  made  the  same 
forecast"" 


215  The  10  former  Hanover  branches  are  encircled  by  65  competing  commercial 
banks,  exclusive  of  14  former  Manufacturers  branches,  and  in  ^  immediate 
vidnity  of  each  pair  of  former  Manufacturers  and  Hanover  branches,  there  arc 
at  least  12  (rffices  of  competitors,  all  oifering  a  broad  range  of  retail  banking 
services  to  the  general  public  and  small  businesses.  DX  1-Siq>p^  M^. 

216  DXl,p.26;DX10,p.  16. 

217  DX  lO.pp.  14-lS  (Flanigan). 

218  DX  10,  p.  24  (Gray)  :  "The  trend  and  the  future  of  banking  in  New  York 
Gty,  and  in  other  financial  centers,  lies  in  fully  int^rated  banks  offering  both 
retail  and  wholesale  services  to  all  members  of  the  Innking  public  The  retail 
function  complemenls  the  wholesale  function  in  the  modt^  bank  because  it 
provides  a  broad,  fairly  constant  base  for  deposit  growth." 
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Hanover  wba  no  feeble,  obscore,  strnggling  newcomer.  It  had  been 
in  New  York  for  almost  a  century.  It  had  vast  resources,  enjoyed  great 
prestige,  enormooa  good  will,  and  pjiblic  confidence."*  It  was  doing  well 
on  its  own,  and  there  was  no  need  to  merge.*"  The  independent  existence 
of  a  well-equipped,  well-financed,  well-known,  old,  and  thriving  compe- 
titor, already  established  in  the  local  market  and  threatening  to  expand 
into  the  coveted  mass  market,  is  a  powerful  and  substantial  stimulant  to 
the  vigor  of  eompetition.  United  States  v.  Penn-Olin  Chem.  Co.,  supra; 
United  States  v.  El  Paso  Natural  Gas  Co.,  aupra.  Indeed,  defendant 
insists  that  competition  before  the  merger  was  more  vigorous  in  New 
York  than  anywhere  else  in  the  country.  We  think  it  plain  that  Han- 
over's oontribntioQ  to  the  vigor  was  substantial,  both  actually  and  po- 
tentiiilly. 

Viewed  vertically,  as  defendant  urges,  the  long-range  impact  on 
eonoentration  and  the  vigor  of  competition  threatened  by  tiie  merger 
is  not  better,  bat  worse.  In  vertical  perspective,  one  of  the  market's 
foremost  retail  banks  acquired  the  resources  (production  facilities)  of 
one  of  the  nation's  foremost  wholesale  banks,  while  the  wholesale  bank 
acquired  an  additional  120  branches  (loan  outlets  and  deposit  inlets). 
Cf.  Brown  Shoe  Co.  v.  United  States,  supra,  at  345,  and  at  367  (Harlan, 
J.,  concurring).  The  combined  resources  can  be  used  interchangeably  in 
either  market  and  shifted  from  one  to  the  other  in  response  to  oppor- 
tonitieB.  That,  of  course,  was  the  self-evident  reason  for  the  merger. 
The  chairmen  of  both  banks  laid  bare  their  plans  to  use  the  combined 
resources  for  that  purpose  in  both  markets  and  to  convert  Hanover's 
branches  immediately  to  broad  scale  retail  operations.*"  The  plans  were 
carried  out;  former  Hanover  offices  have  developed  retail  business  at  a 
mounting  rate,  as  we  have  seen,  and  they  will  continue  to  do  so.*"  Thus, 
the  reasonable  probabilities  are  that  more  and  more  of  the  local  market 
will  be  gathered  into  still  fewer  hands  by  this  merger. 

As  a  result  of  this  merger,  80.7^  of  the  branch  banking  offices  in 
New  York  City  were  concentrated  into  the  hands  of  the  five  largest 
integrated  banks.  While  the  percentage  of  increase  in  branch  concen- 
tration caused  by  the  meiger  was  only  2.15^,  the  factual  setting  admits 


219  DXl,pp.3-9,28. 

220  DX  10,  p.  35  (Gray)  :  "I  don't  think.  Governor,  we  have  to  make  this  pro- 
posed merger.  We  can  both  do  well  on  our  own.  But  I  think  we  will  do  better 
m  (be  mei^ed  institution  titan  we  will  separately,  both  of  tis." 

221  DX  10,  pp.  IS,  24,  and  35. 
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of  no  condasioD  other  than  that  this  merger  significantly  increases 
concentration.  United  States  v.  Aluminum  Co.  of  America,  supra.  Wo 
proceed  to  the  question  of  whether  it  will  accelerate  the  trend  toward 
oligopoly. 

Q.   The  Impact  of  this  Merger  on  the  Trend. 

This  merger  gathered  into  still  fewer  hands  10  more  branches, 
over  $38  million  in  local  loans,  and  over  $250  million  in  local  deposits. 
Since  this  merger,  there  have  been  seven  others,  and  four  of  the  banks 
eliminated  were  acquired  by  four  of  the  six  largest  banks  in  New  York 
City.  As  a  result  of  these  later  mergers,  18  more  offices  were  absorbed 
along  with  over  $200  million  in  assets.  The  customers'  loss  of  inde- 
pendent banking  alternatives  had  mounted,  as  of  September  1963,  to 
44%  of  the  competitors  existing  in  the  local  market  at  the  beginning 
of  1950. 

Against  this,  since  the  merger,  two  new  banks  have  opened,  three 
other  applications  are  pending,  and  13  foreign  banks  have  established 
15  full  service  branches.  Witnesses  from  some  of  the  foreign  banks 
testified,  but  there  was  no  testimony  or  other  evidence  that  any  of 
them  had  gotten  off  the  ground  in  the  local  market.  Flushing  National 
Bank  of  Queens,  the  only  entirely  new  bank  to  open  in  the  city  since 
1950,  commenced  operations  December  31,  1962,  and  after  eighteen 
months  had  wrested  only  0.015%  of  the  market's  assets  from  entrenched 
competitors.  The  other  newcomer.  County  National  Bank,  located  in 
Nassau,  did  worse;  it  scratched  out  0.003%  (DX  56). 

Since  the  merger,  the  market  share  of  the  five  largest  banks  baa 
declined  according  to  the  spurious  statistics."*  We  think,  however, 
that  the  decline  probably  reflects  lost  ground  in  the  national  market, 


222      DX  l,p.27;DX  l-Menwrandum, pp.  12-13. 

223 

Decuhe  Since  the  Mebgek  in  the  Spurious  Peecentages  of  Assets, 

EIbposits  AMD  Loans  or  the  Five  Laxcest  Banks  Located  in  the 

Metsofoljtan  Axea  (DX  66). 
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bat,  in  any  event,  the  decline  is  an  ebbing  lipple  against  a  flood  tide 
toward  oligopoly. 

Despite  the  post-merger  facts,  defendant  argues  that  this  merger 
does  not  threaten  to  trigger  others.  It  points  to  uncontradicted  testi- 
mony that  there  are  only  two  purely  wholesale  banks  left  in  New  York 
and  to  evidence  that  there  are  no  remaining  retail  banks  in  the  city 
with  extensive  branch  systems.  Defendant  argues  that  these  commer- 
cial realities  speak  against  future  mergers  for  the  purpose  of  entering 
into,  or  integrating  wholesale  operations  with,  the  local  market.  That 
argument  flaunts  the  reasons  for  the  present  merger.  If  Hanover  can 
merge  with  Manufacturers,  either  of  the  other  wholesale  banks  can, 
with  equal  logic,  merge  with  any  of  the  integrated  banks.  More  signif- 
icantly, if  Hanover  was  preueed  to  merge  in  order  to  get  into  full 
scale  retail  operations,  surely  this  merger  puts  added  pressure  on 
anialler  banks  to  do  the  same  thing.  The  argument  also  ignores  the 
urge  to  merge  in  order  to  follow  customers  into  the  suburbs  where  the 
mere  presence  of  branch   systems   tempts   easy  cross-branching  by 


Finally,  defendant  argues  that  the  New  York  omnibus  banking 
law  and  the  federal  Bank  Merger  Act  of  1960  were  enacted  to  check 
future  mergers  which  might  have  an  anticompetitive  effect,  and  that 
we  ought  not  speculate  that  the  agencies  entrusted  with  their  admin- 
istration will  ignore  their  duties,  or  that,  if  they  do,  the  Department 
of  Justice  will  allow  bank  mergers  to  go  unchallenged  now  that  Phila- 
delptaa  and  Lexmffton  have  subjected  them  to  the  full  thrust  of  the 
antitrust  laws. 

We  are  mindful  that  In  the  decade  1950-1960,  the  Department  of 
Justice,  like  Congress,  the  federal  banking  agencies,  and  most  of  the 
legal  profession,  believed  that  Clayton  ^  7  did  not  apply  to  bank  mergers 
accomplished  by  the  acquisition  of  assets,''*  and  there  was  doubt  as 
to  the  applicability  of  the  Sherman  Act.*"*  The  applicability  of  the 
antitrust  laws,  however,  had  not  been  authoritatively  determined  by 


224  See  United  Slates  v.  Philadelphia  Nalionoi  Bank,  snpra,  at  373  (Harlan,  J., 
diascnting)  &  at  396  (Goldberg,  J.,  dissenting). 

225  Repugnancies  lurking  in  the  Bank  Merger  Act  fed  doubt  as  to  the  applica- 
WUty  of  the  Sherman  Art.  McCuUoch  v.  Maryland,  17  U.S.  [4  Wheat.]  316 
(1819).  See  also  TooUon  v.  N.Y.  Yanktts.  346  U.S.  356  (1953);  VnUtd 
States  v.  South-Eatttm  Underwriters  AsTn,  322  U.S.  533  (1944);  Tratu- 

a  Corp.  V.  Board  of  Governors,  supra,  at  206  F.  2d  166. 
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the  Supreme  Court.  Now  that  PhUadedlpkia  and  Leasmffton  have 
removed  all  doubt  as  to  the  applicability  of  both  Clayton  ^7  and 
Shennan  ^  1  to  bank  mergers,  we  share  defendant's  confidence  that 
if  the  banking  agencies  do  approve  any  anticompetitive  mergers,  the 
Department  of  Justice  will  promptly  bring  suit  to  enjoin  them.  Never- 
theless, we  cannot  conceive  how  the  banking  agencies  or  the  ooort 
could  fairly  withhold  approval  of  any  future  merger  of  smaller  banks 
if  this  one  were  allowed  to  stand.  However,  the  facts  with  respect  to 
any  fnture  mergers,  the  need  for  them,  the  reasons  for  them,  and  their 
probable  competitive  effects  are  not  before  us.  Oar  ooncem  is  not  with 
speculation  about  the  competitive  effect  of  the  next  merger,  bat  with 
a  rational  judgment  of  the  probable  effect  of  this  one. 

This  merger  offends  Clayton  ^  7  in  so  many  ways  that  to  allow 
it  to  stand  would  be  to  ignore  the  statute  altogether.  It  tends  to  create 
a  monopoly  by  significantly  increasing  concentration  and  accelerating 
a  trend  toward  oligopoly.  The  case  more  than  satisfies  ttie  role  that 
where  concentration  is  already  great,  even  slight  increases  must  be 
prevented.  United  States  v.  Aluminum  Co.  of  America,  supra,  at  280; 
United  States  v.  Philadelphia  National  Bank,  supra,  at  367  n.43; 
Brown  Shoe  Co.  v.  United  States,  supra,  at  334.  It  also  runs  afoul  of 
the  principle  that  where  there  is  a  strong  trend  toward  oligopoly,  fur- 
ther tendencies  in  that  direction  are  to  be  cnrbed  in  their  incipiency, 
whatever  the  number,  or  vigor,  of  remaining  competitors.  Umted 
States  V.  Continental  Can.  Co.,  supra,  at  461 ;  United  States  v.  Phila- 
delphia National  Bank,  supra,  at  367  n.43;  Brown  Shoe  Co.  v.  United 
States,  supra,  at  333,  345-46. 

The  merger  substantially  lessens  competition  and  restrains  trade 
by  the  permanent  elimination  of  significant  competition  formerly  exist- 
ing between  major  competitors,  and  that  in  "itself  constitutes  a  viola- 
tion of  §  1  of  the  Shermfm  Act,"  and,  a  fortiori,  of  the  Clayton  Aoi 
United  States  v.  First  National  Bank  d  Trvst  Co.  of  Leximgton,  supra, 
at  671-72.  It  substantially  lessens  the  vigor  of  competition  as  a  whole 
for  it  not  only  eliminated  a  substantial  and  vigorous  competitor  from 
actual  and  potential  competition,  bat  also  removed  one  of  a  few  remain' 
ing  competitors  capable  of  challenging  the  dominant  position  of  the  five 
largest  banks  and  threatening  to  intensify  the  struggle.  United  States 
v.  Continental  Can  Co.,  supra,  at  461 ;  United  States  v,  Penn-Oliit  Chem. 
Co.,  supra,  at  170 ;  United  States  v.  El  Paso  Natural  Gas  Co.,  supra, 
at  658-62.  It  permanently  deprives  customers  of  a  substantial  and 
important  banking  alternative,  thereby  impairing  the  ability  of  small 
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InuinesBeB  and  other  retail  ooatomers  to  bargain  for  better  temiB.  It 
is  no  answer  to  ancb  a  loss  that  large  banks  make  a  special  effort  to 
serve  small  cnstomers,  for,  whatever  the  special  effort,  one  branch 
of  the  same  bank  does  not  compete  with  another.  United  States  v. 
PJuladelphia  Ifational  Bamk,  supra,  at  369.  Nor  is  it  any  answer  that 
competition  among  snrriTing  competitors  is  vigorous,  for  the  more 
that  individnal  firms  coalesce,  the  greater  the  likelihood  that  a  coalition 
and  parallel  policies  of  mntnal  advantage  will  emerge  from  the  ashes 
of  competition.  United  States  v.  Alumimttn  Co.  of  America,  supra,  at 
280 ;  United  States  v.  Philaddphia  National  Bank,  supra,  at  367  n.43. 

Finally,  in  the  setting,  this  merger  significantly  increases  con- 
centration and  speeds  the  trend  toward  oligopoly.  There  is  no  need 
to  rely  on  a  crystal  ball  to  predict  the  probable  fntnre  effect  of  the 
merger  npon  concentration  and  the  probable  impact  of  increased  con- 
centration upon  competition.  Hanover's  pUght  and  fate,  the  scarcity 
of  newcomers  since  1950,  and  the  insignifioant  shares  wrested  from 
entrenched  competitors  by  late  arrivals,  bear  telling  witness  to  the 
dimmer  prospects  which  will  confront  newcomers  attempting  to  estab- 
lish a  foothold,  the  heightened  obstacles  to  growth  of  smaller  banks  by 
internal  expansion,  and  the  added  pressure  on  them  to  leave  the  market 
by  merger. 

The  level  of  concentration  and  momentum  of  the  trend  resulting 
from  earlier  "important  mergers"  demonstrate,  we  think,  that  one 
more  "important  merger"  is  too  much  for  a  market  structure  already 
close-hauled.  In  the  circmnstances,  this  merger  creates  a  clear  and 
imminent  threat  that  a  handful  of  banks  are  likely  to  sew  the  local 
market  up  tight  unless  we  call  a  bait.  We  think  it  clear  that  the  merger 
threatens  to  result  in  five  firms  with  a  decisive  advantage  in  the  com- 
petitive struggle,  with  inert  power  to  impair  the  opportunities  for  new 
firms  to  enter  into,  and  smaller  firms  to  remain  in,  the  market.  A 
merger  which  imminently  threatens  to  create  inert  power  in  so  few, 
collectively,  even  though  not  collusively,  to  exclude  competitors,  restrict 
growth  of  rivals,  and  squeeze  sm&ller  firms  out  of  the  market,  is  a  com- 
bination in  unreasonable  restraint  of  trade  violative  of  §  1  of  the 
Sherman  Act.  Federal  Trade  Comm'n  v.  Motion  Pieture  Advertising 
Sen.,  Co.,  344  TJ.S.  392,  395  (1953).  Cf.  ToMpa  Electric  Co.  r.  NashviUe 
Coal  Co.,  supra,  at  328;  Standard  OU  Co.  of  California  v.  United  States, 
supra,  at  309 ;  United  States  v.  E.  I.  du  Pont  de  Nemowa  d  Co.,  supra, 
351  U.S.  389^3;  American  Tobacco  Co.  v.  United  States,  328  U.S.  781, 
811  et  seq.  (1946) ;  United  States  v.  Aluminum  Co.  of  America,  supra. 
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148  F.  2d  427-32.  A  fortiori,  each  a  merger  tends  to  create  a  monopoly 
violative  of  4  7  of  the  Clayton  Act.  Brown  Shoe  Co.  v.  United  SkUet, 
supra,  at  328-29. 

We  condnde,  therefore,  that  the  government  has  snstuned  its 
bnrden  of  proof,  and  that  the  merger  violatee  both  Clayton  $  7  and 
Sherman  ^  1  in  the  local  market  as  defined  herein.  We  torn  to  determi- 
nation of  the  competitive  effect  of  the  merger  in  the  national  market 
R    The  Effect  of  the  Merger  m  the  National  Market. 

Competitive  power,  strength,  and  position  in  the  national  mariret 
depend  on  lending  limits  which,  in  tnm,  depend  on  deposits.***  Our 
statistics  (Appendix  C),  though  spurions  as  to  relative  shares  of  the 
national  market,  are  genuine  as  to  total  deposits  and,  therefore,  demon- 
strate the  true  relative  position,  power,  strength,  and  vigor  of  the 
national  competitors. 

There  can  be  no  question  that  Manafactarers  and  Hanover  were 
in  substantial  competition  with  each  other  in  the  national  mariiet  and 
that  both  were  vigorous,  substantial,  and  major  factors  in  oompetition 
generally.  That  conclusion  is  overwhelmingly  demonstrated  by  a 
cursory  comparison  of  the  national  business  of  the  oonstitnmit  banks 
which  is  set  forth  in  Appendix  A,**^  and  by  a  comparison  of  their 
deposits,  relative  to  tiiose  of  the  199  remaining  competitors,  which  is 
set  forth  in  Appendix  C  It  is  reinforced  by  the  opinions  of  all  of  the 
banking  agencies  which  clearly  recognized  that  both  banks  engaged 
in  wholesale  banking  in  a  nationwide  area  of  effective  competition. 
The  merger,  therefore,  permanently  eliminated  substantial  competi- 
tion existing  between  major  competitors  and  permanently  removed  a 
substantial  competitor  and  a  significant  lead  bank  from  competition 
as  a  whole. 

These  findings  of  fact  raise  the  question  of  whether  the  mere 
elimination  of  former  competition  between  Manufacturers  and  Hanover, 
without  regard  to  other  factors,  violates  Clayton  ^  7  and  Sherman  %  1. 

The  government  argues  that  since  the  competition  between  Manu- 
facturers and  Hanover  was  substantial,  the  permanent  elimination  of 
that  competition  by  merger  necessarily  results  in  a  substantial  lessen- 
ing of  competition  and,  therefore,  violates  Clayton  ^  7.  In  support  of 


226  DX 10. 

227  There  was  also  direct  competition.  The  hanks  had  372  common  depositors 
accounting  for  approximately  $1,000,000  and  67  common  borrowers  accounting 
for  $361760.  DXl,p.33. 
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its  eontflntion,  the  goveniment  relied  orig^nallr  on  United  States  v. 
Koppers  Co.,  202  F.  Supp.  437  (W.D.  Fa.  1962),  and  United  States  v. 
Bethlehem  Steel  Corp.,  supra.  We  think,  however,  that  neither  case 
stands  for  the  proposition  that  the  mere  elimination  of  sabstantial 
competition  between  partiee  to  a  merger  is  itself  a  violation  of  Clay- 
ton §7. 

Clayton  %  7,  prior  to  its  amendment  in  1950,  focnsed  apon  the 
elimination  of  competition  between  the  merging  firms  by  proscribing 
acquisitions  which  might  result  in  a  lessening  of  competition  between 
the  acquiring  and  the  acquired  company."*  The  conrts,  however,  stead- 
fastly refused  to  find  a  violation,  even  under  old  Clayton  ^  7,  merely 
on  the  basis  of  the  elimination  of  competition  formerly  existing  be- 
tween competitors.***  The  legislative  history  of  the  1950  amendment 
to  Clayton  §  7  itself  refutes  the  govenmient's  theory.**"  Significantly, 
daring  debate  on  the  1950  amendment,  Senator  Kef  anver,  a  co-sponsor 
of  the  bill,  said  that  a  merger  "woold  not  be  illegal  merely  because  of 
the  elimination  of  the  competition  which  had  previously  existed  be- 
tween the  acquiring  and  acquired  firms.  That  is  to  say,  within  the 
section  [of  the  country],  the  merger  woold  have  to  have  the  eCFeot  of 
lessening  competition  generally."  *** 

Defendant's  position  is  supported  by  Tampa  Electric  Co.  v.  JfosA- 
ville  Coal  Co.,  swpra^"  and  the  government's  theory  definitively  re- 


l  Tmktn  RoUer  Bearing  Co.  v.  Urdted  States.  341  U.S.  593  (1951 )  ;  United 
Stales  v.  Paramount  Pictures,  Inc.,  344  U.S.  131  (1948)  ;  Sngar  InttUult, 
Itie.  V.  United  Stales,  297  U.S.  553  (1936)  ;  UniUd  Slates  v.  Trenton  Polteritt 
Co.,  273  U.S.  392(1927). 


230  "While  on  the  one  hand  it  was  desired  that  the  test  be  more  inclusive  and 
stricter  than  that  of  the  Sherman  Act,  on  the  other  hand  it  was  not  desired 
that  the  tnll  go  to  the  extreme  of  prohiUting  all  acquisitions  between  competiiig 
CMnpanies."  S.  Rep.  No.  1775, 81st  C<Hig.,2dSess.4  (1950). 

231  96  Cong.  Rec.  I64S6  (1950).  See  also  H.R.  Rep.  No.  1191,  p.  7;  96  Cong. 
Rec.  16435;  95  Cong.  Rec.  11487  (1949). 

232  "To  determine  substantially  in  a  given  case,  it  is  necessary  to  weigh  the 
probable  effect  of  the  contract  on  the  relevant  area  of  effective  competitioti, 
taking  into  account  the  rdative  strength  of  the  parties,  the  proportionate 
voliime  of  commerce  involved  in  relation  to  the  total  volume  of  comroerce  in 
tlie  relevant  mailcet  area,  and  the  probable  immediate  and  future  effects  which 
pre-emption  of  that  share  of  the  market  mi^t  have  oa  effective  coometition 
dierein.''  (365  U.S.  329.) 
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jected  by  the  Sapreme  Coart  in  Brovm  Shoe  Co.  y.  United  Statet,  9upra, 
vhere  the  ootui  sud: 

"Where  the  arrangement  effects  a  horizontal  merger  betwe«& 
companies  occupying  the  same  product  and  geographic  market, 
whatever  competition  previously  may  have  existed  in  tbiat  mar- 
ket between  the  parties  to  the  merger  is  eliminated.  Section  7 
of  the  Clayton  Act,  prior  to  its  amendment,  focused  upon  this 
aspect  of  horizontal  combinations  by  proscribing  acquisitions 
wluch  might  result  in  a  lessening  of  competition  between  the 
acquiring  and  the  acquired  companies.  The  1950  amendme^ 
made  plain  Congress'  intent  that  the  validity  of  auch  combina- 
tions toaa  to  be  gauged  on  a  broader  scale:  their  effect  on  com- 
petition generally  in  an  economically  significant  market."  370 
U.S.  335  (emphasis  added). 

Finally,  even  Philadelphia,  upon  which  the  government  so  heavily 
relies,  teaches  that  the  competitive  effect  of  a  merger  must  be  jndged, 
not  merely  on  the  basis  of  the  elimination  of  former  competition  be- 
tween the  merging  banks,  but  on  the  basis  of  a  firm  onderstanding  of 
the  structure  of  the  relevant  market.  Thns,  the  text  of  the  statute,  its 
legislative  history,  and  authoritative  interpretations  by  the  Sapreme 
Court,  make  clear  that  the  critical  question  under  Clayton  ^  7  is  whether 
the  merger  may  substantially  lessen  competition  or  tend  to  create  a 
monopoly  when  its  effects  are  assessed  within  the  struoture  and  history 
of  the  whole  relevant  market.***  However,  all  of  the  eases  on  T^di 
defendant  relies  were  decided  before  United  States  v.  First  National 
Bank  d  Trust  Co,  of  Lexington,  supra,  and  we  most  reckon  with  tiie 
Supreme  Court's  latest  ruling  on  the  question. 

The  government  argues  that  Lexington  compels  a  decision  that 
the  mere  elimination  of  former  sabstfuitial  competition  between  major 
competitors  is  per  se  a  violation  of  Sherman  ^  1  and,  therefore,  neces- 
sarily offends  Clayton  ^7.   Defendant,  relying  on  United  States  v. 


233  Thu  is  not  to  say  that  forbtddai  anticompetitive  effects  may  not  be  perceived 
from  the  dimination  of  former  substantial  competition  betweeo  m«|or  com- 
pedlors,  or  from  the  elimination  of  a  substantial  factor  from  competition  as  a 
whole,  when  a  merger's  impact  is  assessed  in  the  settii^  in  which  thoac  factors 
are  placed.  Handler  and  Robinson,  A  Decade  of  Administratiaa  ot  the  Celler- 
Kefauver  Antimerger  Act,  61  Colum.  L.  Rev.  629  ( 1961 ). 
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Columbia  Steel  Co.,  supra,  and  a  line  of  earlier  oases,***  oontends  that 
the  government's  position  is  onsonnd  as  a  matter  of  lav,  that  ve  most 
assess  the  competitive  effect  of  the  merger  in  its  setting,  and  determine 
its  probable  effect  on  competition  in  the  ^ole  atmctare  of  the  relevant 
market,  particnlarly  the  number,  vigor,  and  strength  of  remaining  com- 
petitors. 

There  can  be  no  question  that  in  Columbia  Steel  the  Supreme  Conrt 
held  that  the  validity  of  a  horizontal  merger  onder  Sherman  ^  1  de- 
pended on  an  assessment  of  many  factors  other  than  the  mere  cessation 
of  competition  between  former  competitors.  The  teaching  of  the 
case  is: 

"Jn  determining  what  constitntes  nnreasonable  restraint,  we  do 
not  think  the  dollar  volume  is  in  itself  of  compelling  significance ; 
we  look  rather  to  the  pereentage  of  basiness  controlled,  the 
strength  of  the  remaining  competition,  whether  the  action  spnogs 
from  basiness  requirements  or  pnrpose  to  monopolize,  the  prob- 
able development  of  the  industry,  consumer  demands,  and  other 
characteristics  of  the  market.  We  do  not  undertake  to  prescribe 
any  set  of  pereentage  figures  by  which  to  measure  the  reason- 
ableness of  a  corporation's  enlargement  of  its  activities  by  the 
purchase  of  the  assets  of  a  competitor.  The  relative  effect  of 
percentage  command  of  a  market  varies  wi&  the  setting  in 
which  that  factor  is  placed."  334  IT.S.  527-28. 

Looking  to  the  factors  specified  in  Columbia  Steel,  we  find:  the 
dollar  volume  great,  but  not  of  compelling  significance;  defendant  does 
not  control  an  undue,  dominant,  or  decisive  share  of  the  national 
market;***  the  merger  springs  from  legitimate  business  requirements 
to  enable  defendant  to  satisfy  the  credit  needs  of  very  large  customers 
and  to  compete  more  vigorously  as  a  lead  bank  against  larger  com- 
petitors;**' there  is  no  purpose  to  monopolize,  curtail  competition,  or 
control  prices;  the  structure  of  the  national  market  is  one  of  many 


234  In  addition  to  a  scries  of  decisions  in  lower  federal  courts,  defendant  cites : 
Times-Picayune  Pub.  Co.  v.  United  Stales,  supra;  Appalachian  Coals,  Inc.  v. 
Vi»ted  States,  28S  U.S.  344  (1933);  United  States  v.  UnUed  States  Sieri 
Corp.,  supra;  Ckicago  Board  of  Trade  v.  United  States,  246  U.S.  231  (1918)  ; 
United  States  v.  American  Tobacco  Co.,  221  U.S.  106  (1911) ;  Standard  Oil 
Co.  of  fftw  jersey  v.  United  Slates,  supra. 

235  Appendix  C. 
2o      OX  10. 
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enterprises,  none  of  which  has  any  significant  advantage  over  its  next 
pmaller  competitor;"'  newcomers  abound;'""  the  relative  aggregate 

I960,  and  1963  (DX  61). 
share  of  the  six  largest  banks  has  remained  fairly  consistent  since 
1950  and  has  declined  since  the  merger ;'"  the  market  is  not  oligopolistic, 

237  See  Appendices  C  and  E. 

238  Compare  low  bank's  deposits  aiid  number  of  competitors  listed  in  1950, 

239  Percentage  of  Assets,  Deposits  and  Loans  of  the 

Six  Largest,  Oitt  of  200  Largest,  Banks 
IN  the  United  States.* 

Atsett  Deposits  Loans 

Dec.  31,  I9S0    27.99?fc  27.81%  32.5096 

Dec.  31,  I960    28.89%  29.30%  30.82% 

Post-Merger  (pro  forma)  30.34%  30.80%  32.20% 

Dec.  31,  1963    30.4S%  30.18%  31.50% 

*  CompuUtionsbasedonDX61.  SeeApendixC. 

Compare : 

Relaiive  Ikportance  of  the  Largest  Cohhe>cial  Banks  ih 

CONTIHEHTAL    UnITRD    StATZS,    DeCEHIBI    31, 

Selectei>  YEAR.S,  1920-1958 
Baidt  Group  1920        1929       193*        1940         1949  I9M 

All  commercial  banks 

Number   30.444      24.287      1S,SI8      14,477        14,156        13,499 

Dcpmiu  (millions) (3S,M7    (51,282    $40,060    f65,431    (145,174    (215,995 

Largest  100  banks 
Perceni  of  number  of  all  commer- 
cial banks       0.33%      0.41%      O.M%      0.69%        0.71%       0,74% 

Deposits  (millions)     «)    $21,506    $21,462    $37,061      $64,611      (98,731 

Percent  of  deposits  of  all  comoier- 

cisl  banks (')      41.9%      53.6%      56.7%       44.5%       45.7% 

Largest  10  banks 

Deposits  (millions)     $3,481      $8,400     (9,169    $17,244      $27,505      $42.93!) 

Percent  of  deposits  of  all  commer- 
cial banks 9.7%      16.4%      22.9%      264%        18.9%        19.9% 

Largest  bank 

Deposit*  (million*)  $600      (U14      $1,629      (3,466       (5,656       W.9Z8 

Perceoi  of  deposits  of  all  commer- 
cial bwki 1.9%       2.6%       4.1%       5.3%         3.9%         4A% 

Largest  ii  of  1  percent  of  the  banks 

mimber  of  banks 152  121  78  72  71  67 

Deposits  (millions) (')    $22^55    (20,135    (34,159      (58,519     $87313 

Percent  of  deposits  of  all  commer- 
cial banks (■)      44.0%      50.3%      SZ.2%        4a3%       4a4% 

Lareest  1/10  of  t  percent  o(  the  banks 

Kumber  ol  banks 30  24  16  14  14  13 

Deposits  (mitlions) (»    $13,315    $11,897    $20,360      $32,6Cff      (4(^05 

Perceni  of  deposits  of  all  commer- 
cial banks tn      26.0%      29.7%      31.1%       22J%       22.4% 

»>  Kot  avaibUc. 
Source:    Annual  Report  of  the  F.D.I.C.  for  the  Year  Ended  December  31,  1960, 
p  51.  Table  26. 
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and  this  merger  does  not  threaten  monopoly  or  oligopoly;*"  the  gov- 
ernment has  failed  to  prove  a  merger  trend  toward  concentration  in 
the  national  market;'"  small  competitors  flourish;  and  the  national 
market  and  nnmber  of  competitors  is  growing  by  leaps  and  bounds.**" 
Defendant's  increased  lending  limits  reduced  the  advantage  of  the 
three  larger  competitors,  but  handicapped  smaller  competitors  (DX 
1-Memorandum,  p.  10),  though  the  advantage  over  Bmaller  competitors 
did  not  threaten  to  become  decisive,  for  the  Federal  Reserve  Board 
found  that  the  pro-competitive  effect  outweighed  the  anticompetitive 
effect  tM  the  same  market.  We  incline  to  agree.  See  Appendix  E. 

There  is  neither  need  nor  purpose,  however,  to  consider  or  deter- 
mine whether  the  Columbia  Steel  factors  just  enumerated  offset  the 
anticompetitive  effect  resulting  from  the  elimination  of  substantial 
competition  between  major  competitors,  the  elimination  of  a  substan- 
tial factor  from  competition  as  a  whole,  and  the  customers'  loss  of  an 
important  alternative  lead  bank.  That  course  has  been  foreclosed  by 
Lexington,  where  the  Supreme  Court  held  that  the  Columbia  Steel  case 
mast  be  confined  to  its  special  facts,  and  that  "where  merging  com- 
panies are  major  competitive  factors  in  a  relevant  market,  the  elimina- 
tion of  significant  competition  between  them,  by  merger  or  consolida- 
tion, itself  constitutes  a  violation  of  ^  1  of  the  Sherman  Act."  376  TJ.S. 
at  672  (emphasis  added).  This  case  falls  squarely  within  that  rule. 

Defendant  argues  that  the  market  facts  in  Lexington  and  those  in 
the  old  railroad  eases  on  which  Lexington  relies,***  have  no  relevance 
to  the  market  facts  here,  and  that  the  elimination  of  one  out  of  six 


240  lite  combined  spurious  share  of  the  six  largest  banks  in  the  national  market 
is  not  remotely  dose  to  tfie  figures  in  Phitadeiphia.  Lexington,  Alcoa,  or 
Continental  Can,  nor  to  those  considered  oligopolistic  by  the  Coc^ress.  H.R. 
Rep.  No.  1191,  p.  2.  The  percentages  of  increase  in  concentration  on  the  basis 
of  the  spurious  figures  the  instants  before  and  after  the  merger  were  5.12%  in 
assets,  5.02%  in  deposits,  and  4.51%  in  loans  (computed  from  DX  61). 

241  The  facts  detailed  earlier  demonstrate  that  the  government's  reliance  on  the 
total  number  of  mergers  in  the  entire  cotintry  during  the  decade  banning  in 
1950  is  misplaced,  for  the  evidence  establishes  overwhelmingly  that  only  a 
relatively  few  of  the  nation's  large  banks  compete  in  the  national  market. 

242  Oxnpare  grovrth  of  lowest  bank  from  1950  to  1963  (  DX  61 ) . 

243  Northern  Securities  Co.  v.  Untied  Slates,  193  U.S.  197  (1904);  Untied 
States  V.  Union  Pae.  R.TI.  Co.,  226  U.S.  61  (1912) ;  Untied  States  v.  Reading 
Co..  253  U.S.  26  (1920) ;  United  States  v.  Lehigh  Valley  R.R.  Co.,  254  U.S. 
255  (1920). 
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competitors  may  very  well  constitate  an  onreaMmaUe  restrunt  of 
trade,  but  that  no  such  reetraint  is  inherent  in  the  mere  elimination 
of  one  out  of  at  least  200  competitors,  particularly  where  the  merger  has 
not  resulted  in  anything  like  a  dominant  50%  market  share  and  does 
not  threaten  monopoly  or  oligopoly. 

Defendant  also  argues  that  four  of  the  Justices  in  Lexington  were 
nnwilling  to  predicate  decision  solely  npon  the  factor  of  the  elinunation 
of  competition  between  the  parties  to  the  mei^r,  and  that  even  the 
majority  relied  also  on  the  presence  of  the  other  factors  specified  in 
Columbia  Steel.  Defendant  urges  that  if  the  Sherman  Act  were  so 
easily  satisfied,  there  was  no  need  to  enact  even  the  original  Clayton 
^  7,  and  refers  us  to  the  legislative  history  of  amended  Clayton  $  7 
which  shows  that  Congress  intended  to  make  the  test  of  illegality 
under  Clayton  ^  7  easier  than  under  Sherman  ^  1.  The  argument  pro- 
ceeds that  it  is  anomolons  to  ^ply  an  easier  test  under  tiie  Sherman 
Act  than  would  be  warranted  under  the  Clayton  Act.  In  that  connection, 
defendant  points  to  United  States  v.  Penn-Olin  Chem.  Co.,  supra, 
decided  under  Clayton  ^  7  and  after  Lexington,  where  the  Supreme 
Conrt,  in  remanding  the  case,  directed  the  district  court  to  observe 
a  number  of  factors  in  assessing  the  probability  of  a  substantial  lessen- 
ing of  competition,  including  ' '  the  number  and  power  of  the  competi- 
tors in  the  relevant  market"  {378  U.S.  at  177).  Whatever  the  merits 
of  defendant's  arguments,  they  are  addressed  to  the  wrong  forom,  for 
we  must  apply  the  Sherman  Act  as  it  is  interpreted,  and  in  accordance 
with  rules  enunciated,  by  the  Supreme  Conrt. 

We  hold,  therefore,  that  the  elimination  of  substantial  competition 
previously  existing  between  the  parties  to  this  merger  in  the  national 
market  itself  constitutes  an  unreasonable  restraint  of  trade,  violative 
of  ^  1  of  the  Sherman  Act,  and,  a  fortiori,  establishes  a  reasonable  prob- 
ability of  a  substantial  lessening  of  competition,  violative  of  ^  7  of  the 
Clayton  Act. 

CONCLUSIONS 

1.  This  conrt  has  juiisdiction  to  determine  the  eaose. 

2.  The  approval  of  the  merger  by  the  Board  of  Govemora  of  the 
Federal  Reserve  System  is  not  a  final  and  exclusive  determination  of 
its  legality. 
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3.  The  merger  of  Manofacturers  and  Hanover  is  a  combination 
in  Testraint  of  trade  in  commercial  banking  in  the  New  Tork  metro- 
politan area,  as  defined  herein,  and  in  the  United  States,  in  violation 
of  Section  1  of  the  Sherman  Act. 

4.  There  is  a  reasonable  probability  that  the  mei^r  of  Mann- 
facturers  and  Hanover  may  substantially  lessen  competition  or  tend 
to  create  a  monopoly  in  commercial  banking  in  the  New  York  metro- 
politan area,  as  defined  herein,  and  in  the  United  States,  in  violation 
of  Section  7  of  the  Clayton  Act. 

The  foregoing  opinion,  footnotes,  and  Appendices  constitute  the 
eonrt's  findings  of  fact  and  conclusions  of  law,  as  required  by  Bule 
52(a),  Fed.  B.  Civ.  P.,  28  U.S.C.  Both  sides  have  submitted  numerous 
proposed  findings  of  fact,  many  of  which  we  find  inconsistent  with 
our  findings,  irrelevant,  immaterial,  bad  in  form,  or  not  supported  by 
the  evidence.  We,  therefore,  reject  all  of  them  except  to  the  extent  tliat 
they  are  embodied  within  this  opinion. 

The  parties  may  submit  a  reasonable  number  of  further  findings 
of  fact  within  twenty  (20)  days  from  the  filing  of  this  opinion,  in 
accordance  with,  and  supplemental  to,  but  not  inconsistent  with,  this 
opinion. 

All  pending  motions  to  strike  opinion  evidence  and  conclusions 
respecting  the  competitive  effect  of  the  merger  are  granted,  except  as 
to  the  opinions  of  the  banking  agencies.  All  other  motions  to  strike 
are  denied,  as  is  the  motion  to  dismiss  the  complaint. 

If  the  parties  are  able,  within  ten  (10)  days,  to  agree  on  appropriate 
relief  and  the  form  of  the  decree  to  be  entered,  a  decree  may  be  sub- 
mitted for  onr  consideration,  otherwise  either  party  may  apply  to  the 
court,  by  notice  of  motion,  within  ten  (10)  days  from  the  filing  of  this 
opinion,  and  the  court  will  set  a  time  and  conduct  hearings  to  deter- 
mine the  equitable  relief  necessary  and  appropriate  in  the  pnblic 
interest  to  eliminate  the  effects  of  the  merger  offensive  to  Section  1  of 
the  Sherman  Act  and  Section  7  of  the  Clayton  Act. 

Dated:     New  York,  N.  Y. 
March  10, 196S 

Llotd  F.  MacMahoh 
VnUed  States  District  Judge 
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BANKERS  ASSOCIATION   OF  AMERICA 


Ttie  HoDorable  WlllUm  B.  Proxmire 
United  States  Senate 
WashtngtoD,  D.  C. 

Deal  Senator  Proxmlre: 

During  the  course  of  my  teatlmony  on  May  21,  you  atigKcated  that  we  could 
submit  (or  the  record  supplemescary  detail  aa  to  the  alternative  legislative  correction* 
we  proposed.    On  behalf  of  the  Independent  Bankers  Association  of  America,  and  as  Its 
president,  I  appreciate  the  opportunity  to  do  this. 

Attached  Is  an  iliustratlve  amendment  to  the  Bank  Merger  Act  of  1960  (12  USC 
Sec.  1828(c),  PDIC  Act,  Sec.  IS  (c) ).    We  offer  this  as  in  alternative  to  S.  1698 
which  for  the  reasons  we  stated  attacks  the  problem  too  drastically  and  in  the  wrong 
direction. 

Our  proposal  provides  that  a  hearing  on  ■  proposed  merger  will  be  required  If 
one  of  the  three  advisors  (the  other  two  agencies  or  Ae  Attorney  General)  is  opposed 
to  the  merger:  and  If  two  of  these  three  advisors  are  opposed,  the  merger  aball  be 

Requiring  a  hearing  brings  the  Administrative  Procedures  Act  Into  play.  Ex- 
perience has  shown  that  hearings  and  court  review  are  sirring  and  restraining  In- 
fluences upon  regulating  agencies,  and  are  effective  protection  In  the  public  interest 
against  harmAil  or  unwise  administrative  action. 

The  present  law  desperately  needs  this  strengAenlng.    The  present  procedure 
Is  largely  secretive,  bidden  from  public  view,  and  the  piiUic  usually  discovers  the 
proposal  only  after  it  is  an  accomplished  bet,  and  wtaoi  the  only  remedy  left  Is  under 
the  antitrust  law. 

/ 
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We  pointed  out  In  our  testimony  on  May  21  that  the  aiq>TOTal  late  under  the 
1960  Act  is  over  20  to  1,  and  that  more  mergers  occurred  after  adoption  of  the  Act 
than  In  a  similar  period  before  Ite  adi^ioa.    (Statement  of  Mr.  Bnirnbau^.  pp.  9, 
10. )    Jbe  propoaalB  we  make  tOr  hearings  and  court  review  are  similar  to  thoae 
applying  to  other  federal  regulatory  agencies  under  the  Admlnlatxatlve  Procedure! 


Concerning  application  at  the  antitrust  laws  to  bank  mergers,  we  prt^ioae  a 
short  delay  after  completion  of  the  administrative  process  and  possible  court  rerie 
hln  which  the  Attorney  General  muat  act .    H  he  falls  to  act,  no  action  could  e 


brought  under  the  antitrust  law.    (Tlila  Idea  Is  supported  by  Oialrman  Martin  In  bis 
o  the  Committee  on  May  19,  p.  10) 


Our  proposal  gives  primary  jurisdiction  to  Ihe  regulatory  agencies  under  the 
Bank  Merger  Act  and  relegates  antitrust  action  to  a  secondary  or  backstop  position. 
It  also  prevents  the  merger  from  becoming  effective  until  this  sequence  of  procedure* 
has  been  completed.    This  is  not  too  burdensome,  and  except  In  rare  casea,  the  pro- 
cedure will  end  at  the  administrative  level. 

The  record  shows  that  782  merger  applications  have  been  made  since  adoption 
of  the  19A0  Act  and  that  the  Attorney  General  brought  antitrust  actions  in  only  sem 
cases .    In  each  of  the  seven  cases  the  merging  bonks  were  strong  banks  competing 
with  each  other  In  the  aame  area;  In  each  case  two  ormore  of  the  advisors  disapproved; 
in  each  case  the  proposed  merger  would  have  resulted  in  undue  coocentratloc,  and  bi 
each  case  the  merging  banks  were  warned  in  advance  that  If  merger  occurred  an  antl- 
truHl  action  likely  would  follow. 

The  record  further  shows,  coUrary  to  statements  of  some  of  the  proponents, 
that  the  antitrust  laws  will  not  overlook  the  tkctors  other  than  competition  which  are 
to  be  considered  under  the  1960  Act.    Both  the  Justice  Department  and  the  courts 
recognize  that  there  are  "good"  mergers  as  distinguished  from  bad  mergers.    (State- 
ment of  Mr.  Klrkpatrlck,  pp.  11-13} 

In  short,  the  record  re-assures  us  that  the  antitrust  laws  wU)  be  used  only 
against  bad  mergers  where  the  public  Interest  Is  seriously  and  adversely  affected. 
We  need  the  antitrust  laws  as  a  reserve  and  ultimate  weapon  against  mergers  approved 
under  a  Merger  Act  which  has  proved  to  be  more  of  a  sieve  than  an  obstacle.    We  need 
It  laws  to  protect  the  smaller  banks  against  the  ever-growing  domination  of 
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big  banka  In  the  marketplace  of  banking.    In  the  Independeol  Banl 

America,  most  of  our  6, 3M  member  bank*  are  smaller  banka  tbal  are  keenly  aware 

of  Ihla  conatant  threat . 

Aa  to  the  2,000-odd  bank  mergera  ahice  1950  vrtilch  technically  could  be  re- 
opened under  the  Clayton  Act,  our  pr^xMed  amcndmeat  lo  the  last  sentence  would 
fbrglTe  all  of  these  mereera  and  prohibit  antitrust  actions  a^inat  them,  excepting 
those  now  in  Che  courts.  This  seems  to  be  the  price  we  must  pay  for  having  had  an 
Ineftectlve  cootrol  of  mergers  hi  the  past.  But  •-  and  we  emptiasize  tfals  —  we  should 
not  grant  exemption  for  past  mergers  wUboul  making  tbe  coirectlODa  In  the  law  urtilcb 
experience  plainly  demands . 

We  understand  that  the  precipitating  factor  In  the  proposed  legtslatton  to  exempt 
bank  mergers  from  all  aitf  itruat  actions.  Including  those  now  (lendfaig  In  courts,  was 
the  decision  of  the  trial  court  In  the  Manufacturers -Hanover  Bank  case  in  ^4ew  Yort. 

We  think  that  the  last  one-third  of  the  court  decision  should  be  required  reading 
for  all  who  are  interested  In  thla  type  of  legislation.  The  effect  of  the  proposed  merger 
is  summarized  hi  the  attached  charts  which  are  part  of  the  court  decision.  ^A«.LfT»  itdt^ 

ThSe  charts  show  that  tn  Die  past  ten  years,  the  five  giant  banks  In  the  New  York 
City  grew  even  larger  by  a  series  of  mergers. 

The  result  la  that  Manufacturers -Hanover  would  be  the  largest  of  (he  "big  five, " 
having  130  banking  offices,  or  22.3  per  ccacof  all  banking  offices  In  the  area;  followed 
by  Chase  Manhattan  (108  offices  or  18.6  per  cent):  Chemical  Bank  (104  offices,  or  17.9 
per  cent);  First  National  City  (81  offices,  or  13.9  per  cent)  and  Bankers  Trust  (47  officea, 
or  8. 1  per  cem>. 

If  the  Manufacturers -Haaover  merger  were  to  be  finally  approved,  the  end  result 
of  this  merger,  on  top  of  all  of  tbe  others  hi  the  paat  ten  yeara  in  this  area,  would  be 
that  all  banks  la  tbe  area,  other  than  the  "big  five, "  would  have  a  total  of  109  offices  or 
19.2  per  cent,  aa  compared  witb  207  oSlces,  or  37.3  per  cent  at  the  beginning  of  the 
ten-year  period. 

Summarizing,  this  merger  would  give  Manufacturers  -Hanover  22 , 3  per  cant  of 
all  banking ofBcea  in  die  area,  as  compared  to  only  19.2  per  cent  of  offices  operated 
by  all  banks  other  dion  the  big  five.    This  is  sn  «nremely  aggravated  case. 

We  understand  from  the  Department  of  Justice  that  Manubcturers- Hanover  pro- 
ceeded to  activate  the  merger  alter  being  warned  that  an  antitrust  action  would  be 
instituted.    Both  bonking  groups  Involved  in  this  merger  were  strong  competing  banks 
and  dte  merger  cannot  be  justified  under  the  Cactors  listed  hi  the  Bank  Merger  Act. 
The  proposed  bill  cannot  be  Justified  on  the  basis  thst  it  would  approve  this  merger 
by  rescuing  It  from  the  courts . 
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We  would  like  to  t»kc  tfala  oppoitinilty,  becau««  tfas  Hm«  allottad  In  the 
to  state  our  oppositloa  was  Bbort,  to  dUcuH  the  conetdewtloc  moat  ovaiooked  la  dwee 
hearings,  namely,  the  public  imereM. 

It  Is  claimed  by  the  profMoorta  diat  only  a  "balanced  JudgmoK"  baaed  on  all 
of  the  faclora  of  the  Bulk  Merger  Act,  Including  competttioo,  can  properly  eerre  ibe 
public  Itaereat. 

Let  ua  take  a  doae  lo<dc  at  the  1960  Act  In  dila  regard,   llie  tutora,  other  than 
competmon,  coctttned  hi  the  Bulk  Merger  Act  (Title  12,  Sec.  1828  (c)  )aTe  the  eame 
aa  those  In  the  PDIC  Act  (12  USC  1816)  wfalcfa  arc  to  be  coneldered  hi  gnStng  or  denytag 
Insurance.    Theae  are  coQcemed  only  with  safety  for  depoalta.    Tlie  only  tector  added  by 
the  1960  Amcnchncat  (Ihe  eo-called  Bank  Merger  Act)  Is  die  coropetUlTe  tector,  reading 
"effect  of  the  Tranaactioo  on  competttten  (Includliis  any  tendeocy  toward  maaopcdy)." 

T^eae  other  factors  (excluding  competltloD)  are  mainly  concerned  with  "prohlsM 
banks"  which  are  ebeoiiied  by  another  bank,  thus  making  the  weddtag  •  "good  merger" 
and  In  the  public  Interest.  No  nutter  how  worded  or  paraphrased,  the  primary  purpoea 
ot  theae  odier  bctors  Is  safety  (or  the  deposlMrs'  moa«y. 

We  have  alreaily  poliaed  out  that  the  consideration  making  fbr  "good  mergers"  are 
recognized  by  the  couita  and  constltixe  defenses  In  aa  aKltmat  actkn,  (StatemeH  of 
Klrkpatrlck,  May  21,  pp.  11-13)  We  agree  with  the  Idee  of  a  "balanced  JudgmoK"  In  tUi 
seoae,  and  we  would  copdone  the  abaorptlon  of  a  problem  bank  even  if  the  result  were  to 
make  the  reeulthig  bank  a  atronger  competitor.  Bm,  we  submit,  that  thia  la  the  limit  to 
which  we  ahould  go  hi  balancing  all  other  factors  agalnat  the  compctUlTe  tutor. 

Why  la  compsltlon  such  an  Important  (actor?    Competition  assures  the  pofalic 
of  alternate  aources  of  credit,  availability  of  loans  and  (air  rates  tm  loans .    These  are 
the  areas  of  bankhig  which  halmately  touch  the  public  and  make  compatttioa,  or  the  lact 
of  It,  felt  by  tboee  who  use  banking  aervlcea.   There  is  do  regulation  In  ibese  areas. 
TCue,  maximum  rates  on  savlnp  and  on  loans  are  prescribed,  but  throughoot  our  his- 
tory competUlea  has  always  kept  loan  rates  below  the  maxltnuma  eet  by  regulation. 

It  Is  a  delusion  to  say  that  because  banking  Is  regulated  it  must  be  eacecnpt  (too 
die  antitrust  laws.  Thoee  hiduatnee  whldi  are  exempt  Crom  aKltmst  laws  oeiMlly  bava 
their  rates  or  prices  (bted  by  government  decree.  If  we  exempt  **"fc'"g  from  aitfttnist 
lawa  we  are  Inrtting  ultimate  ga<remment*l  regimentation.  It  haa  been  the  cooeietatt 
policy  of  Congress,  as  expresaed  hi  many  committee  reports  In  the  past  ten  years,  to 
rely  upon  competttldn  as  die  regulator  of  availability  of  credit  at  fair  ratee.  What 
reason  exlata  to  reveree  this  policy? 
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"Hw  repon  of  yaur  Committee  In  1959  and  tbu  of  the  House  Commtttee 
On  Banking  and  Currency  In  1960  leave  no  doubt  dial  the  conqietltm 
effocte  or  poaslUe  antUruM  Impltcatlona  of  bank  mergers  were  the 
major  reasons  prooqXlng  adofitlmi  of  the  Bank  Merger  Act.    A  main 
emphasis  of  the  oitlre  legislative  history  --  and  rightly  ao  -•  la  that 
competltbin  la  an  ladlapensable  demeia:  to  a  etroog  and  progressive 
hanHng  system.    Tttia  and  the  importaM  gaps  diat  existed  prior  to 
1960  In  the  Federal  law  governing  bank  mergers  were  stressed  ■«  the 
reasons  why  legislation  was  necessary."   (Cbalrman  Marthi's  statemeitf,  p. 3) 

Some  of  Oie  proponeas  (Or  thla  legislation  coaend  that  we  must  hare  bigger  and 
bigger  banka  lo  meet  the  needs  of  our  '■»i""H*"g  economy .    This  Is  the  haokneyed  con- 
tenion  that  has  been  used  by  the  opponents  of  hank  holding  company  and  bank  merger 
l^slatlon  over  the  yeeirs,  and  a  contention  which  has  been  rq>ea(edly  rejected  by 
Congress.    We  have  eoou^  large  banks  throughout  the  country  to  meet  all  of  the  needs 
of  our  ecODomy  now  and  as  far  as  we  can  see  ahead . 

Ci^rrespandaK  lunUng  la  svailahle  to  any  bank  of  any  size,  and  larger  loans 
are  readily  made  by  participations  on  the  pert  of  two  or  more  banks  If  necessary, 
whether  located  in  the  same  area  or  elsewhere.    These  correspondent  bank  loans  In 
many  cases  can  be  made  as  quickly  as  It  takes  to  transmit  the  Information  over  a 
telt^rapii  wire  or  to  make  a  telephone  call. 

A  great  many  specious  arguments  have  been  used  by  proponeKs  of  this  hill . 
Wk  aak  that  the  members  of  thla  committee  analyze  them  In  the  light  of  national 
policy  and  hard  bets .    We  respectfully  urge  all  members  of  the  commtttee  to  read 
the  teatimony  of  tbe  witnesses  appearing  on  behalf  of  the  Independent  Baid^ers  Associ- 
ation of  America  on  May  II.   Our  testimony  was  directed  to  tbe  main  contentions  of 
the  proponents  for  this  legislation. 

Finally,  let  it  be  remembered  that  there  is  nothing  sacrosanct  about  banting 
which  requires  It  to  be  exempt  from  tbe  antitrust  laws,  any  more  than  any  other  com- 
petitive industry,  even  though  regulated.    In  tact,  tbere  la  more  reason  for  *— "^'"11 
to  be  controlled  by  the  ultimate  weapon  of  antitrust  action  than  any  odler  Industry, 
becauae  hanking  la  tbe  llfddood  of  our  ecoDomy.    It  Is  more  essential  to  the  health 
of  tbe  economy  than  any  other  sln^e  industry. 
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A^ln,  let  me  say  tluu  our  AasocUtlon  apprecUtea  your  counesles  and  chla 
oppommlty  to  Inaen  In  the  record  ihia  supplemcDtal  material.  We  stand  raady  to 
help  In  any  ftather  way  we  can. 


Moat  aincerdy  yoiirs, 

Ralph  L.  Zaun 
President 
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